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fince  heard  on  Appeal. 


BEFORE  THE  LORDS  COMMISSION 
APPEAL  IN  PRIZE  CAUSES. 

Aona  Catharina,  Wupper,  1 6th  Nov.  1805 

Argo,  Smith,  6th  May  1802     •      .      . 
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Columbia,  Weeks,  1 2th  Auguft  1 80 1     - 
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Edward,  Bartlet,  24th  November  1 804     - 

Eenrom,  Frontier,  27th  March  1 802 

Embden,  Meyer,  loth  February  1800    - 

Graaf  Bernftorff,  Belmer,  23d  April  1 803 

Haabet,  Vette,  1 6th  Auguft  1 803 

Harmony,  Bool,  i  ith  July  1 803 

Henric  and  Maria,  Baar,  7th  Aug.  1807. 

Jofephine,  Fiih,  9th  July  1 803 

Maria,  Paulfen,  2d  July  1802 

Nancy,  Joy,  i;^h  December  i8c2 

Nancy,  Knudfon,  as  1    ^,    .     .,0 

•    totheCar^j5thApnli8o3    - 

,a8  tothe  reftitu-  7 

tion  of  the  Ship     J  *         * 

Orion,  Culhing,  29th  March  1804 

Perfeverance,  Sneydan,  loth  Aug.  1803 

Rendlberg,  Nyberg,  nth  Aug,  1803      - 

■■    ,  —  7th  Feb.  1808 
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Affirmed* 
Affirmed* 
Affirmed. 
Affirmed. 
Affii'me'd. 
Affirmed. 

Affirmed. 
Affirmed* 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

Affirmed. 

Reverfed. 

Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Rolalia. 


(  «  ) 

Rofalia  and  Betty  {a\  6th  May,  1802      -    Affirmed. 
Sufa,  Hafley,  19th  March  1803         •  Affirmed. 

Vrow  Anna  Catharina,  Mahts,  1 5  Dec.  1 805  Affirmed. 


BEFORE  THE  JUDGES*  DELEGATE, 

IN    CAUSES   Civil.    AND    MARITIME. 

Betty  Cathcart,  Gillefpie,  I  ft  July  1800  •  Affirmed- 
La  Dame  Cecile,  Barret,  21ft  July  i8c8  -  Affirmed, 
"William,  Beckford,  a4thNov.  1801     -        Affirmed. 


\ 


f  i 


{a)  Affirmed  in  principle  by  the  RofaUa  and  Betty ^  ^9f^0 
6th  Aiayf  1 8029  in  which  the  Lords  of  Appeal  held,  that  the 
carrying  outwards  with  falfe  Papers,  would  affe^  the  m 
Cargo,  with  Condemnation* 


A  LIST  of  Cafes  of  Blockade,  lieard  on  Appeal  from  tlio 

High  Court  of  Adndraltj* 


Ntmes  of  Cafes. 


Adovii,  Goltfcbatk 
iBtliM,  Zwbecke 
AnMiieiy  Burger         - 
Fmferick,  Graham 
Gcnei,  Banett 

Gote  ErwarfonSf  ^*f 
Hcarkk  1^  M^ria,   Oauflel 

ToflfT  Neletu 

irency  Lubben        ^        «• 

Ihrh  ptlarfarMlia,  HagguUI 

Kcpiaoufy  Ewaft 

KepCuniMy  Manfea 

Kn  Sia  Del  Buen  Vtafe 

Ocem,  Parker 

Patrioun,  Wolff 

Pofteii  UjM 

Spesy  Comclit 

Stadt  CopeobaftD,  Freekcs 

Yifilantie,  Haiyers 

D&vcrbolti  Conelia 


Ciret  reported. 


Vol.  V.  pa  J.  156, 


Vol.  Vr.  pag. 


VoLVI.  paf.76. 


Vol.  III.  pas.ft97. 

m  m 

Vol.  V.  pag.  76. 


Blockade* 


Havre 

Tcsel 
Havre 
Texel 
Havre 
Uevro 

Texel 


Elbe 
Havre 

Do. 
Texel 
Dieppe 
Texel 

Do. 

Do. 
Elbe 
Texel 
Wefer 

Do. 


'm 


Afirnicda 


n  July  1807. 
19  ,  uoe  1807. 

8  ^  one  1807. 
II ;  013^1807. 
M  June  1807. 

7  Au(ui^K8o7. 
II  July  1807. 

15  June  1807. 

Abandoned. 

a  I  July  it  4th  Auguft  1807. 
a  I  July  1807, 

Do.        Do. 
a4  June  1807. 

Agreed. 
14 ,  uno  1807. 

a  \  one  1807. 
19  ^  uno  1807. 
ai  July  8k  4tb  Auguft  i8o> 
»4  Jtt'y  «8o7. 

4Ausuft  1807. 
14  June  1807* 


The  following  Cafes  were  appealed  on  Queftions  of  Blockade,  but  wert 
condemoed  on  the  17th  July  1806,  as  Enemies  Property,  on  the  breaking 
oat  of  PruiBan  Hoftilities.  ^ 


July  X7th,  i8off. 


(a)  t  Adm. 


JBolaii  Schmidt 
McAiUf  Zttbecko 

m 

Calypfo(«]^  Schiilts 
1^  HarmiiMi  Muir 
Httifmanii  Wclvaett 
KeptuBUfy  Vten 


Oadcfto  Wilhelm*  Riinhat 
Tritoni  Boehm 
Twee  Gebroedcrii  Alberts 
Tirec  Gthroedersy  Gerdes 
Twee  Gebrodert^  Wybiit 
Vqdeoi  Ordt 


J 


C3r  The  Tables  of  Dates  of  HofUIities,  Blockades,  &c.  inferted  in 
the  former  Volumes  of  thefe  Reports,  have  not  been  retained 
in  this  Volume,  as  the  feveral  Notifications  of  that  kind, 
which  haveiffued  from  the  commenceinent  of  the  wsp:  in  1803 
have  been  coUefted,  and  publifhed  feparately. 

For  the  fame  Reafon  the  Orders  of  Couaci},.  referred  to  in  this 
Volume,  have  not  been  printed  entire }  a^  they  alio  ms^y  be 
found  iii  that  Colledtion. 


ERRATA,  Part  I.  Vol.  6. . 

Fife    269  liiie  14*  read  'proprietory' 

—  ^  —    »3,  tranfpofe,  <  to  that  effeA/  to  line  24  'after  nothing* 

—  'S  "—    I9»  for  *  concerned'  read  'concerted' 

— —  ty  —       6|  from  bottom,  for  «  penalty'  read  '  penally' 
^  ■         ^—       3>  from  bottom,  infert  'other  before  way' 

*—  93  — •      A,  for  '  a  certain'  read  '  the* 

—  99  _  ig,  for  'diftindioa'  read  «  diAribution' 

— —  144  —      5»  fr«™  bottom,  '  for  each  party*  read  '  both  partiet' 

ERRATA,  Paitll.  V0L.6. 

Fife  %z6p  liae  peimlt,  inferr  '  mt  wnder*  before  '  any' 

— —  »*t    —    19,  for  <  there'  read  *  their' 

— —  %%7   —      4f  from  bottom,  dele  (a)— and  in  the  nurgin  for  *Uy  infert 

'  (*)'  Scobel  at  infia  ' 

— -3»5    —    zi»  (ooir)  dele 'only' 

—  343    —      8i  l^o«  bottom,  for  '  39th'  read  *  37th' 

-*—  3S7   —    XI,  infert '  of'  before '  which/  and  after  *  nof  into  <  take' 


k    £    1^    0    R    T    s 


O  F 
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CASES 

HIGH  COURT  OF  ADMIRALTY^ 


La  flora,  KLEtN.  M^'^  «4A» 

1805. 

« 

^Hts  ^as  a  cafe  arifing  on  a  claim  foir  ia  dai'go  of  loftmaidot  ar 
Spanijh  Wool  given  by  Mr.  Lewis j  of  LoJtdonyUO^  o^spanTft  wmi» 
der  the  mftniaions  4th  of  September,  1 803  («>  J^SS;  o?  cin!^ 

,       figoee— F»a  o^ 
XhC  confignmenty 

^  proved  ^Uittrf^f 

confignmeat  not 
fnfficwu 

(a)  Wbere^  we  tiave  thought  it  expedient  tb  prated  frotti  cap- 
ture aod  condemnation,  wool^  the  growth  and  produftion  of  Spah^ 
tiaden  on  board  fhips  belonging  to  any  State  in  amity  with  U8>  and 
fconong  conligned  to  any  merchant  of  our  united  kingdom :  The 
comnmiukrt  of  oUr  (hipa  of  war  and  priTateecs  are  hereby  required 
aad  enjoined  not  to  detain  or  moleft  any  Teflels  belonging  to  any 
State  in  anity  with  U8»  on  account  of  their  having  on  board  any 
wool,  the  growth  and  prodo^on  of  Sfain,  and  coflhing  configaeA 

to  any  nerehant  of  our  united  kingdom  s  And  in  cafe  any  ftu^i 
fOUTi.  s  wool 


i  CASES  DETERMINED  IN  THt  , 

Lt  The  fhip's  papers  expreffed  a  deftination  to  Embden ; 

''^*^'      and  the  mafler  and  other  witnefTes  examined  in  prepa- 
iM«r«4  i4th|    ratorVt  defcrlbed  thie  voyage  to  have  been  to  Embdin* 

ilos. 

On  the  fart  of  the  Capior^  The  King's  Advocate  and 
Robinpn  argued^— That  the  inftrudions  under  which 
the  claim  was  giv>sn,  required  an  adual  deftination 
to  this  kingdom ;  that  the  only  d«ftination  which  was 
»  to  be  colledled  from  the  original  evidence  was  to  Emh-^ 
den^  and  if  any  other  was  navi  averred^  it  was  contra- 
dicted by  the  papers  and  the  depoiitions,  and  that  it 
could  not  be  fct  up  in  oppofition  to  all  the  prepara- 
tory evidence. 

Infupport  of  the  claims  Laurence  argued— -That  it 
was  not  nectflary  to  give  any  defcription  of  goods 
claimed  und^r  thefeii;ftru£tions ;  that  it  wasfufficient, 
if  they  were  conHgned  to  a  Britijh  merchant  j  that 
the  goods  were  aftually  configned  to  this  country, 
tfaoi'gh^the  clearance  was  made  out  fbr  Emiden^  and 
the  neutral  mafter  feeirls  to  have  thought  himfelf 
bound  to  fu{^rt  the  reprefentation  given  in  his 
papers.  It  was  prayed  that  the  Court  would  not 
hold  this  claim  concluded  by  the  oftenfible  defcrip- 
tion in  the  original  evidence,  but  that  it  would  permit 
other  proof  of  the  aftual  confignment  to  be  fupplied 
from  the  correfpondence  of  the  fliippers. 

•wt^i  fb  laden  and  confignedy  Ihall  be  brpu^ht  for  adjudicatioa 
before  any  of  o«r  Courts  of  Admiralty,  we  hereby  dire6^  that 
the  £une  ihall  be  forthwith  liBerated,  upon  a  daim  hdug.  gmn  foi' 
it|  by  or  oo  behalf  of  the  merchant  to  whom  it  is  configned  ; 
botwithflancfifag  the  exifting  hoftilitiet^  or  aay  other  hoftilities 
irhich  may  take  place. 

JVDGMZVTw 
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Judgment.  l. 

Sir  JV.  Scott.— The  Crown,  looking  to  the  necef-  ^J^^' 
fi'ties  of  Britijh  commerce,  has  iffued  Ihftruaionsj  '"mI^^^^ 
,  that  wool  coming  frem  Spain,  and  configfled  to  lXitf*  *^<*i- 
chants  of  this,  country,  fhould  be  feftor^d  on  the 
claim  of  the  confignce,  and  hot  only  reftored,  but 
fortfrwith  reftored,  intimating  by  that  term  a  defire 
that  as  little  interruption  as  poflible  fhould  be  given 
to  the  importation  of  articled  of  this  kind.  It  has  been 
contended  on  the  part  of  the  captors  to  be  an  in- 
flexible rule,  that  no  claim  (KaU  be  admitted  in  oppo- 
fition  to  the  depofitions  and  the  (hfp's  papers.  It  is  ar 
general  rule  undoubtedly,  but  not  without  exception. 
Ih  the  Curacoa  cafes,  the  property  was  defcribed  to 
belong  to  merchants  in  HMahd^  by  the  depofitipn  of 
the  mafter,  as  w«ll  as  in  the  fhip's  papers;  yet  on 
proof  being  made  that  the  real  intcreft  belonged  to 
perfons  in  Switzerland^  and  that  it  was  going  under  a 
general  courfe  of  trade,  for  their  cilual  account  and 
rijk^  though  documented  in  Dutch  names,  claims  were 
admitted  on  behalf  of  the  Swifs  proprietors,  and  that 
property  was  finally  reftored*  It  is  not,  therefore,  aii 
inflexible  rule  as  to  property.  Then  how  is  it  as  to 
deflination  ?  It  ^  is  admitted  by  the  captors,  that  the 
papers  riiuft  be  fimulated,  fince  no  clearance  would 
Be  allowed  to  the  ports  of  an  eneniy.  The  queftion 
^ould  come  to  this,  tlien,  Whether  the  mere  circum- 
ftance  of  a  mafler  adhering  to  his  papers,  under  what 
ihay  be  confidered  as  a  kind  of  Jhip-morality^  fhould 
teelude  the  claim  of  Briiijh  merchants,  who  are  in 
fa£k  the  eorifignees?  I  think  that  would  be  to  attri- 
bute too  much  to  his  e^vidence.  I  fhall  permit  thia 
claim  to  b^  verifies  \  and  that  as  little  time  as  poflible 
ftiay  be  lofl^  in  iixnilar  cafes^  I  ihall  dire&.  that  tb« 
*  B  2  w  bilk 
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bills  of  lading  and  the  verification  may  in  future  be 
annexed,  in  the  firft  inllance,  to  claims  given  under 
thefe  inftrudtions.  It  may  not  be  improper  to  obferve, 
however,  that  merchants  engaged  in  this  trade,  muft 
take  care  to  give  their  matters  explicit  inftruflionsj 
as  to  the  conduft  which  they  ought  to  purfue  on  be- 
ing brought  in,  that  they  (hould  difclofe  the  tryth, 
without  referve  or  apprehenfion ;  becaufe,  although 
this  cafe,  arifing  at  the  very  beginning  of  the  war, 
may  be  entitled  to  fome  indulgence,  it  does  not  follow 
that  the  Court  will  think  it  equally  proper  to  continue 
the  fame  indulgence  in  all  future  cafes. 

On  .the  20th  March^  this  cafe  came  on  again  upqn 
proof  of  the  aft ual  confignment,  to  be  extraded  from 
the  correfpondence  of  the  Spanijh  fhippers  (tf). 

On 


(tf)  The  following  cxt rafts  vill  explain  the  embarraflment  of 
the  Spani/h  fhippers,  and  the  nature  of  the  obfcurity  in  which  the 
tranfadioD  firll  prefentcd  itfelf: 

.  18  Dec.  1804  "  We  have  only  time  to  confirm  to  you 
our  lad  of  the  13th  inftaat)  whereof  a  copy  accompanies  this,  and 
to  inform  you,  that  in  confequence  of  the  deckration  of  war  be* 
tween  the  two  powers,  we  (hall  be  under  the  neceiBty  of  altering^ 
the  deilination  of  Csptains  E,  Haftman  and  Olfert  Olferts  Klein^^ 
who  will  be  documented  as  if  they  were  bound  to  Emldetif  to  the 
confignment  and  for  account  and  rifle  of  Mr.  Loins  Setie,  but 
their  real  deftination  will  be  to  jow;  place  to  your  confi^ment, 
vbich  you  will  communicate  to  the  uiid^rwriters  of  oUr.wooIs/^ 

6  Jan,  1805.  •*  Tlie  metfores  adpptedby  this  govemmentj  in 
confeqiienoe-of  tke  deckration  of  war  witH  your  ifland,  and  the 
cfiKiftingil^teof  tba  commerce  in  thk  province,  vAach  hasplungc^ 
the  nmbpoiti  into  the  greateft  diftrrfs,  prevent  the  tranfa£lion« 
of  bufinefs  with  that  confidence  which  took  place  during  other 
wars,  and  whick,  in  the  prefent  cafe,  deprive  us  of  the  meant 
hitherto  reforted  to  For  the  exporution  pf  #ook.  The  OoveiB«» 
inent  which  has  recently  pit>hibited  aU  dineik  and  indiieA  com« 
Bierce  with  your  ki&gddiD,  lindthc  vifihao^^f  tbi  Kqj^Sndg^ 

3  tnvcfte^ 


4 

HIGH  COURT  OF  ADMIRALTY.  ^ 

On  the  part  of  the  claimant^  Laurence  contaided,—         [tm 
That  the  cxpreffioas  in  thefe  letters  Ihewed  in  a  very  .__ 1^ 

March  i4jib|j 
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inTefted'witb  tbe  execution  of  fuch  order^  involves  tt9  in  the 
greateft  confufion  a9  to  the  dedination  of  Captain  Olfert  Olferts 
Klein^  of  the  Pru/Jum  veffd  Flom. 

**  We  chartered  thi$  veffel  under  a  colourable  deftination  for 
Emhden,  but  a^lually  for  Southampton,  agreeable  to  the  conftant 
pra6tice>  the  feparate  obligations  which  the  captains  were  in  the 
habit  of  contra£^ingy  conftituting  the  fecurity  of  real  deftina* 
tion,  but  which  it  was  not  prudent  to  demand  under  the  prefent 
rigorous  circumllanceSy  and  which  would  inevitably  expoie  us  to 
danger. 

**  This  extreme  inconvenience  has  induced  us  to  depart  from 
the  fyilem  adopted  in  other  times,  being  obHged  to  leave  to  the 
courtefy  and  will  of  the  captain  the  performance  of  the  origin 
nal  fimukted  affireightment,  or  the  perfomance  of  the  one  appear- 
ing by  the  (hip's  papers. 

^  **  Imprelfed  with  apprehendon  of  fuch  confequence,  we  told 
Captain  ELlein,  we  were  unable  to  furnifti  lum  with  any  other^ 
inftrodions,  in  the  confequence  4>f  exifting  circumftances,  than 
thole  of  proceeding  to  his  -a^ual  deftination  of  Emldtrif  but  thai 
he  knew  his  primitive  obligation^  and  that  in  the  event  of  his  put^ 
ting  into  any  of  the  ports  of  your  iflandi  he  (hoiild  advife  you« 
pur  language  on  taking  leave  x>f  Captain  K^n,  and  he  himfelf 
fisdiog  the  rigour  with  which  he  .was  treated,  imjaefled  upon  the 
(aid  captain  the  motives  which  compelled- us  to  explasn  ourfelvea 
in  that  tone,  without  leaving  him  ignorant  that  our  intentiont 
were,  that  he  (hould  put  in  at  one  of  your  ports.  We  know  not 
whether  this  capt^dn  will  perform  his  engagement  or  not  as  a 
man  of  honour,  although  it  is  to  be  apprehended  that  he  wi^ 
j>vo€e«d  dife£t  to  fimbdtni  feeing  himfelf  whichout  any  figned 
obligation  to  the  -contrary ;  .and  ihould  the  fame  happen,  ^e  have 
this  day  written  to  Mr.  Loim  Setbe^  in  order  that  he  may  immedi« 
ately,  on  the  receipt  of  the  two  hundred  and  thirty- (ix  bags  oh 
4NMurd  the  v^el  under  the  command  of  Captain  Klim,  forward 
them  to  you  lender  his  neutrality » availing  himfelf  of  the  firft  veffel 
lie  may  wifh  to  carry  them." 

B  ;3  ftrong 
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Lt         flrong  light  thjc  co4ftrain  t  under  which  the  p^irtics  afikcd, 
that  it  was  evidently^hc  intention,  and  the  original  de- 


Msrfk  14th,  fign  of  the  voyage  that  the  deftination  (hould  be  to  this 
*  ^^'  country  ;  but  even  if  it  could  be  fuppofed  that  the 
veflel  would  have  gone,  under  any  mifepprehenfion 
of  the  mafter,  toEnibden  in  the  firft  inftance,  the  effeft 
'  of  the  aftual  cbnfignment  to  this  country  would  not 
be  defeated,  fince  it  was  in  evidence  alTo  that  th^ 
ftipper  l^ad  given  orders  for  the  wool  to  be  fent  for- 
ward, on  fuch  a  contingency,  by  an  ulterior  confign* 
ment  to  the  perfons  claiming  as  confignees  under  the 
inftruftions;  that  the  effeft  of  an  ulterior  confign. 
ment  had  been  in  many  inftanceg,  efpecially  in  colonial 
cafes,  held  to  be  the  fame,  as  an  original  confignment, 
^xid  that  the  panics  were  entitled  to  the  equity  of 
the  fame  conftrudion  in  the  prefent  cafe. 

On  the  part  of  the  Captor ^  the  Kinfs  Advocate^  and 
Rohinfon. —  ihe  deftination  and  confignment  to  which 
the  ufJiruSlions  allude,  muft  be  zprecife  and  aftual 
confi':,nment,  and  capable  of  being  fubftantiated  in 
proof,  it  is  fcarcely  pofEble  to  fuppofe  a  cafe  of  this 
kin  J,  that  ought  not  to  be  fupported  in  one  of 
thcfe  modes,  either  by  the  ordinary  formal  evidence, 
or  if  that  is  prevented,  by  fonoe  proof  of  fecrei  ?igree- 
mcnt  between  the  lliipp«r  and  the  mafter,  which 
would  lay  the  mafter  under  an  obligation  to  come 
to  this  country,  in  oppofition  to  the  oftenfible  defti- 
nation expreffed  in  his  fliip's  papers.  If  fuch  a  con- 
traft  had  been  (hpwn,  although  the  mafter  had  de- 
parted from  it,  it  might  be  fuflicient  to  eftablifh  an 
aftual  confignment  in  law,  which  fhould  not  be  de- 
feated by  any  a^  of  deviation  on  the  part  of  the 

mafter. 
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aiaft^t    But  in  this  cafe,  as  it  i*  now  difclofed,  the         tf 

/chartd-.party  was  made  for  a  voyage  to  Embden  :  The ^ 

intention  of  the  Jhipper  is  left  on  that  ground  :  The  M-r«A  14th, 
matter  was  under  no  obligation  to  come  to  this 
country  j  and  he  has  declared  in  his  depofitlon, 
^'  that  he  had  no  fuch  intention,  but  "  that  he  was 
bound  to  Embden  ;"  and  fuch  feems  to  have  been  the 
apprehenfion  of  the  fhipper  himfelf.  If  the  original  defti- 
nation  cannot  be  fupported  in  point  of  fa£t,  as  little  can 
it  be  mamtained  in  point  of  law,  that  a  confignment  ta 
this  country  by  ulterior  dejlination^  after  the  goods  had 
been  imported  into  Embden^  would  be  protefted  under 
the  terms  of  the  inftru^ions.  As  an  order  of  council, 
relaxing  for  certain  purpofes  the  ordinrry  rule  of  law, 

it  muft  be  ftriftly  taken,  and  with  great  fimplicty,  as 
to  its  obvious  fenfe.  When  that  is  fatisfied,  it  is  not 
to  be  extended  farther  to  comprehend  cafes  that  can 
only  be  brought  within  the  terms  by  the  help  of  re« 
mote  inference,  and  a  greater  ladtude  of  interpretation* 
It  would  be  fufficient  to  refute  this  mode  of  conftruc- 
tion,  to  fugged  that  the  grant  could  not  be  carried 
Into  effeft,  without  fuppofing  a  previous  inquiry  into 
the  ftate  of  our  Navigation  Laws ;  iince  it  is  an  ob-i 
vious  objeSion  to  ulterior  dejlination  generally^  that 
by  the  very  outline  of  our  Navigation  Laws,  goods 
are  in  many  inftances  inadtmjfible  in  that  courfe  when 
the  direct  importation  would  be  allowed.  It  is  now. 
&id  that  the  prohibition  as  to  this  article,  arifmg  from 
the  Navigation  Aft,  was  relaxed  by  a  ftatute  almoft 
immediately /r^r^^/ng*  thefe  inftruclions,  {Aug.  » 803) ; 
but  the  poflibility  of  fuch  an  invefligation  being  ne- 
ceflary  to  eftablifli  the  legality  of  the  ulterior  defti* 
nation  in  each  particular  cafe,  affor.  s  a  prefumptioHt 
that  it  could  not  be  the  intention  of  the  order  to  im. 
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u  ^       pole  that  difficulty  on  the  Court,  an^d  to  idendfy  and 
confound  things  fo  different,  as  a  dired  and  circuit* 
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M»r€k  i^,  ous  deflination  of  Spanijh,  wool  from  Spain  to  this 
*  ^^'  country.  The  argument  derived  by  analogy  froni 
(olonial  cafes,  will  not  fupport  fuch  a  conftruSion^ 
la  thofe  cafes  the  rule,  as  to  ulterior  deftination,  has 
Ijcen  adopted  oifly  as  a  check  upon  fchemes  of  frau- 
4ulent  deftination^  that  have  been  concealed  under 
the  pretence  of  an  immediate  deftinatjon  to  a^ 
^leutral  port.  Even  in  thxcfe  cafes  it  has  been  va- 
ried and  modified  by  flight  circumftances,  as  by 
^  adual  intermixture  with  the  commerce  of  the  in- 
tervening fort^  even  when  the  capture  took  place  on, 
^he  ulterior  part  of  the  voyage.  This  is  a  cafe  only 
of  a  defigned  and  probable  ulterior  deftination  at  nioft. 
In  fuch  a  cafe  the  rule,  as  applLd  in  the  colonial  cafes j 
Vould  fcarcely  reaich  to  identify  fuch  a  purpofc  with  the 
4l^ual  dejiinaiion^  without  fome  evidence  of  fraud  ap. 
pearing  in  the  former  ftages  of  the  tranfadion.  Woul4 
the  effea  be  neceffarily  the  fame,  fo  as  to  induce  a 
belief  that  both  modes  of  cdnfignment  muft  have 
been  viewed  in  the  fame  light  ?  Evidently  not.  A^ 
long  as  the  deftination  Is  required  to  be  direft  to  thi^ 
country,  and  is  left  to  be  fubftantiated  by  the 
evidence  of  the  mafter,  a  guard  is  provided  againft 
abufing  this  relaxation,  to  fupply  the  manufadures 
of  France  or  Holland.  The  intereft  of  the  mafter  as 
to  his  freight  affoids  a  controul  over  his  condud^;  5 
but  if  the  goods  arc  to  be  allowed  to  go  fixft  to  Embden^ 
fuch  an  oftenfible  purpofc  would  aflFord  them  a  paf- 
fege  to  that  port,  without  moleftation,  and  they  might 
tiien  be  fent  on  afterwards  in  perfeft  fccurity  for  tho 
fupply  of  the  manufeftures  of  the  enemy  • 

Ju«GM£KT« 
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Sir  Wmiam  ScotL—T)xt  intervention  of  hoftilities  "^J^ 
has  thrown  upon  the  parties,  and  upon  the  Caurt  \*«s- 
which  has  to  decide  queftions  of  this  nature,  con* 
fiderablc  difficulties.  It  is  impoffible  pot  to  feel  the 
Importance  of  encouraging  the  importation  of  Spanijb 
wool,  for  the  fupply  of  our  manufaftures.  At  the 
fame  time  That  encouragement  cannot  properly  be 
given  by  erroneous  judgments  here  }  it  muR  be  de- 
rived from  profpeftive  regulations  elfewhere,  and  from 
a  higher  authority.  The  order  of  council  direfts  the 
reftitution  of  Sfanijh  wool,  "  ^onftgncd  to  this  couniryJ* 
But  the  fad  now  turns  out  to  be,  that  this  cargo  was 

configned  to  Emhderij  not  pnly  ofteafibly,  but  ac- 
cording to  the  private  underftanding  ©f  the  fhippers, 
who  fay,  ''  that  they  had  given  inftruftions  to  per- 
fons  there  to  receive  the  cargo,  if  it  ihould  aftually 
arrive  at  Embdcn.^*  The  mafter  alfo  fays  abfolutelyt 
^*  that  he  ftioidd  have  gone  to  Embden  ;*'  and  unlefs 
I  oould  hold  to  the  extent  contended  in  argument, 
that  a  circuitous  ulterior  deftination  to  this  country, 
cither  in  the  fame  Ihip,  or  in  other  ihips,  is  to  be  con- 
^dered  in  law  as  one  identical  confignment,  I  fear  it 
is  out  of  my  power  to  bring  the  cafe  within  the  provi- 
fions  of  the  order  of  council.  Ho.w  far  it  may  be  proper 
to  allow  farther  relaxation,  or  what  confiderations  may 
interfere  with  fuch  an  extenfion  of  the  indulgence,  is 
a  queftion  of  policy,  which' it  may  not  be  very  eafy  to 
4ecide  immediately,  and  which  it  would  not  become  this 
Court  to  decide,  or  even  entertain  in  the  firft  inftance. 
One  confequence  of  fuch  an  extenfion  may  be  ^afily 
^efeen,  that  if  fuch  a  circuitous  voyage  was  to  bt 
^owed,  Sfanijh  ^qq]&  mjgfat  with  great  feturity  fimdi 
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PlJ*  A       ^^^  ^'^y  '^^^  France  and  Holland^  for  the  fupply  of  the 
manufa&ures  of  thofe  countries     I  caimot  but  think,' 


hUrehut^h^  therefore,  that  Government  would  paufe  in  fanftion* 
ing  fuch  an  interpretation^  till  it  had  maturely  weighed 
all  the  confequences  that  might  be  expe&ed  to  refult 
firom  it.  It  is  my  duty,  however,  to  confider  only, 
whether  the  words  of  the  order  can  be  fuppofed  to 
embrace  fuch  a  cafe ;  and  my  opinion  is,  that  they 
cannot.  .  There  is,  1  think,  fome  force  in  the  argu- 
ment which  has  been  drav^i^  from  the  ordinary  bearing 
of  the  Navigation  Laws.  An  a£t  of  relaxation  has,  I 
know,  pafled  for  the  importarion  of  certain  articles  of 
SpaniJ}^  produce  from  other  ports  ;  but  whether  wool 
is  fo  admitted,  I  cannot  imn^ed'ately  take  upon  myfelf 
to  determine.  Lookipg  to  the  whole  circumftances  of 
this  cafe,  I  am  induced  to  confider  it  as  one,  which 
has  not  yet  met  the  attention  of  Government,  an4 
which  does  not  come  uiAxler  the  order  of  council.  Under 
that  view  I  feel  myfelf  bound  to  reject  this  claim. 

[Specific  claims  were  afterwards  given  for  the  prin** 
cipal  part  of  this  ihipment  for  Mr.  Seths  of  Embden^ 
ani  for  Briiijh  merchants,  and  thofe  claims  were 
reftored.j 


4rii  vi.  THE  ANNA  C ATHARINA,  Laurel. 

T!egiftrar*i  Re-   np HIS  was  a  cafc  ou  an  objefUon  t%  the  report  of  the 

K*,"r^f 'e!- '^  •        Rcgiftrar  and  merchants, with  refpcft  to  the  allow, 
tl^rr^w^iVd  *^^^  ^^  freight  and  expences  decreed  on  a  former  day. 

^  "The  obj«£lion  ftated  in  the  Aft  of  Court  was  to 
the  following  cffeft  ;  "  That  this  Ihip  was  taken  on 
the  7th  Augiiji,  X  798,  being  part  of  the  fccbnd  Sivedijb 

convoy ; 
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fonvoy ;  that  divers  farthci*  proceedings  were  had,  AKWA^cun«t 
and  on  the  28th  ^uly  i8cc,  the  Judge  pronounced       *«na, 
freight,  and  expences  to  be  due  to  the  claimant  t©  th?     jiriix^ 
time  of  the  order  for  farther  proof ;  that  on  the  6th        i^$- 
PecemUr  1803,  the  fhip  and  cargo  were  condemned ; 
that  the  Regiftrar  and  Merchants  have  .iince  made 
their   report,   and  allowed   the  wages  and    mamte^ 
nanee  erf"  the  mafter  and  crew  only  for  324  days, 
whereas,  they  ought  to  have  allgwed  from  the  7th 
Augufi  1798,  the  time  of  capture,  until  the  8th  Augujl 

1799,  the  tjine  of  the  order  for  fiarther  proof,  being 
366  days ;  that  only  two  {hillings  per  day  was  j^llowed 
jFor  the  maintenance  of  the  maftcr  and  mate,  and  ope 
(hilling  per  day  for  the  maintenance  of  each  of  the 
prew;  whereas  the  allowance  to  the  mafter  oi^ght  to. 
have  been  three  fbillings  and  fixpence  per  day,  to  the 
jn,ate  two  (hillings  per  day,  and  to  each  mariner  one 
ihilling  and  three-pence  per  day,  according  to  the 
rates  which  were  adopted  by  His  Majefty's  Govern- 
ment, in  the  allowances  made  for  the  maintenance  of 
the  matters  and  crews  of  the  Swedijh  fhips  defined 
under  embargo  in  the  year  i8oi.  The  Aft  of  Court 
farther  objefted,  that  the  allowance  of  ten  guineas 
for  the  extra  expences  of  the  matter  was  too  little  ; 
laftly,  that  the  chain  hire  is  allowed  only  for  324 
days,  infteacl  of  ^^6  days  as  <^fore-menjionpd, 

* 

,  On  this  Jiatement,  Laurence  and  Swahey  contended 
to  the  efFeft  of  the  plea,  that  the  allowance  ought  to 
be  increafed. 

The  Regijlrar  ftated  the  grounds  on  which  the 
report  had  been  framed^  vi^  that  the  Regiftrar  and 
Merchants,  being  apprized  that  the  freight  bad  at 
jeady  been  paid  by  His  Majefty's  Gorcrnment,  had 

dufl;e4 
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AiTNA  catma-  ^^^^«^  ^^  *ttuch  time  from  the  period  of  detention, 
xiNA.       as  it  would  have  required  to  have  delivered  the  cargo 
>>r//  3d,      *^  Lijbony  the  original  port  of  deftination. 


itos 
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Court. — I  am  of  opinion  that  thi«  dedudion,  as  to 
the  freight,  is  properly  made ;  and  that  no  reafon  is 
Jhewn  to  induce  the  Court  to  difturb  that  part  of  the 
report. — []As  to  the  allowance  to  the  mafter  and  the 
rnate  of  two  ftiillings  per  day,  The  Court  afked  whether 
that  was  not  a  rate  of  confiderable  Handing  ?  and  inti* 
mated  an  opinion  that  three  (hillings  per  day  might 
not,  according  to  the  prefent  value  of  money,  be  too 
much.] 

The  Regt/lrar  faid — That  the  allowance   of  two 

fliillings  was  the  ordinary  rate  between  claimant  and 

captor ;  that  it  fiad  prevailed  for  a  confiderable  time ; 

that  if  it  fhould  appear  to  the  Court  not  to  be  fufE- 

cient,  it  fhould    be  confidered  alfo,    with  reference 

to  the  ufual  rate  of  demurrage  of  ten  fliillings  per  ton 

per  month,  which  in  a  late  cafe  (a)  \Louifa  Alber* 

tina^ 


(tf )  Tbe  objedion  to  the  report  in  that  cafe  ftated,  that  it  was 
the  fum  allo^'ed  thirty  years  ago,  when  provifions  and  wages  were 
cheaper,  ^ad  when  tranfports  were  hired  at  ieven  or  eighty  and  at 
moil  ten  (hillings  per  ton,  whilft,  in  the  laft  war,  thirteen  and  fif* 
teen  ihiUings  had  been  g^ven,  and  in  the  prefent  war,  (ixteeii 
and  eighteen  fliillings  ;  that  in  fome  American  cafes,  the  Regiftrar 
and  Merchants  had  allowed  fifteen  (hillings.— Mr.  Wmtbrop, 
one  of  the  Merchants,  obfenred,  that  this  allowance  to  jimeri'^ 
can  (hips  had  been  made,  in  coniideration  that  they  ufually  paid 
higher  wages,  and  employed  more  men  than  Snvedi/b  veiTels ;  that 
the  Lomfa  was  a  Swedi/h  fhip  of  250  tons,  with  a  crew  of  fixteen 
vaanAers,  lather  more  than  the  proportion  which  SvfcSfi  fliipt 
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titutj  17  Dec.  1804.]  was  held  to  be  fufficient ;  fince,  a„^^  c\ 

if  4he  rate  of  fubfiftence  was  incrcafed  as  a  general 

rule,  it  would  difturb  the  rate  of  demurrage,  ji^rTii, 

Cwr/.— In  the  Lotti/ay  it  is  true,  I  did  not  think 
proper  to  alter  the  rate  of  demurrage,  under  the  circum-  ^ 
fiances  of  that  cafe;  but  X  certainly  did  not  mean  to 
exprefe  any  opinion  a)s  to  the  propriety  of  adhering  to 
that  rate,  as  a  general  rule.  It  rather  feemed  to 
be  a  matter  that  might  require  farther  confideration. 
What  I  ihall  do  in  the  prefent  inflance,  will  be  to 
allow  the  mafter  fomething  more  for  his  extra  ex- 
piences,  and  confirm  the  report  generally  on  the  other 
poiius.— Three  guineas  ordered  to  be  added  to  the 
allowance  of  extra  ^xpences. 


RESOLUTION,  Shapleigh-  ^^;jf,f  • 

/^Hifi  was  a  queftion  a^  to  the  intereft  of  three  par-  seizure,  ud^i-' 
•*    tiesy  afierting  themfelves  to  be  fole  captors,  as  to  ffe'^nrjuli''"*' 
fundry  parcels  of  French  property  captured  on   a,  UJ^JI^y^g^,^ 
voyage  from  M^nfe  Video  to  Havre  de  Grace.  f«*ftcient,  hi. 

It  appeared  in  evidence  that  the  fhip,  being  an* 
American  veffel,  had  been  flopped  on  the  i8th  of 

September^  in  latitude  31  N.  longitude  3  a  W.  from 

-  1.        ■■■■  ij  I  ...       0 

ufually  carry ;  but  even  io  that  cafe,  the  rate  appeared  to  the  mer- 
chant, to  be  a  fufficient  allowance.  The  Regiftrar  obfenredi  that  i^ 
an  alteration  of  the  general  rule  was  deemed  neceiTary^  it  would  be 
doCrabley  that  it  might  be  ftill  fixed  at  a  general  rate,  oil  an  atv* 
rag«  calculation. :  The  Court  confirmed  that  ireport,  faying  that 
it  might  be  proper  to  give  the  general  queftion  ferther  confidera- 
tioQ.  1  he  Regiftrar  now  fiftid,  that  fince  the  cafe  of  the  Lotufai 
the  merohants  had  tried  the  allowance  of  ten  fhiUingB  per  ton  by 
fereral  rulesy  and  were  ftill  of  opinion,  that  it  was'  a  fufficient 
allKwaiiceiar  Svn^  ihipif  even  in  the  prefent  tines. 

Jjeiniw% 


14-  Cases  bETEfeMikEii  inthe 

>««»LuTA»if,  LQjf^Q^^  by  the  (a)  Mary  privateer,  and  had  beeW  cjfk^ 
^ttfri!  4th,     nuned,  and  that  two  men  were  put  on  board  for  the 
*8o5.       purpofe  •£  conducing  the  veflbl,   according  to  the 
•  affidavit  of  the  mafter  of  the  Mary^  into  an  Erigli/b 
pitft.     In  the  pf-eparatory  depolitions  it  was  ftated, 
•*  that  the  mafter  of  the  Mary  only  requefted  the 
American  mafter  to  take  on  board  ihofe  two  men  for 
the  purpofe  of  founding  a  claim  to  fhare  in  the  cap* 
turey  if  the  veffel  (hould  be  captured  by  any  other 
cruizer  in  a  fubfequent   part  of    her  voyage,    and 
brought  to  adjudication.     That  the  Ameritah  mafter 
continued  in  poiTeftion  of  the  papers,  and  in  the  na*" 
vigation  of  the  veffel  during  the  whole  voyage ;  that 
it  was^not  his  intention  to  go  to  an  Englijh  port ;  and 
that  he  was  aftually  'fleering  for  Havre  at  the  time  of 
iis  detention,  2  2d  oiO^loher^  by  his  Majefty'i  fchooner 
thePickley  in  lat.  41  N.  long.  17  W.**     It  was  ad* 
fiiitted,  on  this  part  of  the  cafe^  in  the  affidavit  of  the 
aflerted  prize^-mafter  of  the  Mary^  that  at  the  timfe 
when  the  Fickle  came  up,  he  was  apprized  of  the  in- 
tention  of  the  American  mafter  4o  proceed  by  force  to 
Havre  de  Grace,  and  that  he  begged  proteftion  and 
ailiftante  from  the  Pickle,  and  obtained  a  fupply  of^ 
mcn>  who  finally  brought  the  veffel  into  Plymouth. 
A  fecond  party,  clainling  to  have  made  the  origi- 
aal    capture,    was    the  St.  Andrew   privateer,     of 
Greenocky  who  fell  in  with  the  veffel  on  the  6tk  oi 
OHober^  in  laL  39  deg.  55  m  N.  long.  28  deg.  25  m.. 
W.  from  London,  examined  het  papers>   heard  the 
delation  which  was  given  oii  the  part  of  the  Mary, 
suBid  put  one  man  on  board  as  prize-mafter,  under  an 

(n)  The  Mary  and  the  St.  j^nJrew  appeared  !•  be  Iner* 
chant  fliips  going  to  Jimer'tca  and  the  H^efi  In^s,  havin|^  ktt^i^  of 
iiia^ii«.' 

5  afferted 
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-BSerttd  promi/e  from  the  Am&ican  mafter  "  That  he 
would  g©  into  Falmouth.^*  ITie  preparatory  depofi. 
tions  dcfcribcd  this  man  to  have  been  fut  on  board  as 
prize^ma/ler ;  though  as  to  the  aft  of  poffefEoH  and 
management  of  ^the  veffel,  the  evidence  of  thie  feveral 
parties  was  in  dired  contradiftion.  In  the  fubfecjuent 
part  of  the  voyage,  this  veflel  ,was  met,  on  the  22d 
oSO^ober,  in  latitude  41  N.  17  W.  by  the  fchooner 
Piciliy  who  put  a  fufficient  number  of  moh  on  board, 
and  brought  her  into  port. 


15 

Resolution. 
jfpril  4tb, 


On  the  part  of  the  Pickle,  the  King^s  Advocate  and 
Robin/on — From  the  fituation  in  which  the  veflel  was 
found,  when  the  Pickle  came  up,  having  French  pro- 
perty, on  board,  and  two  parties  of  Englijhmen^  aflert. 
ing  different  claims,  and  imploring  afliftance  from  an 
apprehenfion  of  a  refcue,  it  became  a  necefTary  aft  of 
duty,  on  the  part  of  the  fchooner,  to  take  pofleflion  of 
the  veffel,  and  fend  her  in  for  adjudicaiion.  When  the 
claims  of  thefeveral  parties  wcretraced  back,  it  appeared 
from  the  evidence  of  the  mafter,  that  thefirft  fcizoje  of 
the  Mary  was  on4y  provifional,  and  contingent^  for  thb 
purpof«  of  founding  a  claim  on  any  fubfequerit  aft  of 
capture  being  made  by  other  parlies,  to  whom  it  might 
be  l«fs  inconvenient  to  fpare  a  fufficient  force  to  com- 
plete an  effeftual  feizure.     If  this  capture  was  con- 
tingent only,  the  pretenfions  of  the  5/.  Andrew  could 
not  be  of  a  higher  nature,  ftnce  only  oue  man  was  put 
on  board  from  that  ihip,  and  the  firft  appearance  given 
for  her  was  only  in  the  charafter  oi  joint'capt$r.  Sup* 
pofilig  the  pofleflion  taken  prior  to  the  feizure  by  the 
Pickle,  to  be  of  this  contingent  nature  only,  it  waa  in^ 
fufficient  to  found  the  intereft  of  prize,  as  it  was  an 
aift  deficient  in  the  intention,  and  animus  capisnUU  If  it 

watt 
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RisoLutioy.  ^^  jQ  jj^  contended,  that  the  capture  was  abfolutc  itt 
^r'/  4th#     virtue  of  the  promife  of  the  American  mafter  to  fubniit^ 
'  ^^'        it  it  worthy  of  confideration  how  far  a  fecret  agreement 
of  that  kind,  could  be  deemed  a  proper  foundation  for  a 
a  right  of  prize.     The  right  of  prize  i$  a  compulfory 
.   right,  to  be  di(lin£Uy  ezercifed  and  effe6lualiy  enforced> 
Many  of  the  confcquences  refuhing  from '  it    de- 
pead  upon  the  precife  character  of  the  ad  itfeif:; 
The  legal  refponfibility  for  the  capture  was  meant  to 
attach  on  the  aRual  poifefHon,     It  is  not  to  be  le& 
to  this  kind  of  compromife,  which  would  have  the 
effeft  of  introducing  a  mixed  ftate  of  things,  in  which 
the  mafter,  pleading  to  be  exonerated  from  bis  origi* 
nal  refponfibility,  by  the  reftraint  put  upon  his  courfe^ 
and  the  captor  not  being  in  .adual  poflefCon,  and 
claiming  from  that  circpmftance  to  be  exonerated 
from  the  eiFe£t  of  any  accident  or  mifmanagement, 
there  would  be  no  party  on  whom  the  obligatioti  and 
refponfibility  of  the  law  would  attach,  in  the  manned 
in  which  the  law  fuppofes  it  to  attach,  as  a  confer 
quence  of  full  and  complete  pofleilion.    Captors  have 
no  power  to  exad  fuch  a  promife    from  neutral 
vefTels ;  and  the  effe&  of  fuch  promifes  would  be  in- 
jurious to  the  public  interefts  of  the  country,  by  the 
infecurity  in  which  the  perfons  fo  put  on  board  mufl 
neceflarilybe  placed.  This  mode  of  capture  feems  there- 
fore not  to  fulfil  the  intentions  of  the  law,  either 
with  refped  to  the  property  detained^  or  the  public 
POLICY  of  the  country,  under  whofe  authority  the 
right  of  feizure  was  exercifed.     The  fituation  of 
the  property,  and  of  the  feveral  parties,  will  be  to  be 
confidered  as  if  no  fufficient  and  complete  ad  ef  cap* 
ture  had  been  made^  prior  to  the  feizure  by  the  Pickle^ 

an4 
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and  the  whole  intereft  of  prize  will  therefore  veft  in  R«'»i-''tio«c. 
the  P/r^.V,  under  that  feizure.  W/ry/4ih, 


1805. 


On  the  pari  of  the  Jirjl  feizure^  Arnold  and  Jennet 
toritended — ^lliat  the  aft  done  by  the  Mary  was  not 
fairly  rcprefehted  in  the  preparatorj^  depofitions.  That 
it  could  not  be  fuppofed  to  be  a  mere  coniiiigent  pur-^ 
pojiy  which,  if  the  event  of  meeting  with  another 
"Englijh  cruizer  Ihould  fail,  could  only  produce  the 
effeft  of  carrying  the  perfons  fo  put  on .  board  into  a 
Fi  ench  port^  and  to  a  French  pri/on.  That  the  ad  of 
capture  was  abfolute.  That  the  force  by  which  it  was 
cffeftcd  was  immaterial.  That  the  duties  of  a  neutral 
matter  obliged  him  to  fubmit  to  tfie  confequences  of 
lawful  capture.  That  the  Mafter  in  this  inftance  did  fo 
fubmit  in  promife  at  leaft.  That  it  was  by  no  means  in- 
credible that  he  fliould  enter  into  fuch  an  engagement, 
as  it  would  be  immaterial  to  him,  whether  he  received 
his  freight  in  a  Britijh  or  in  a  French  port.  That  the 
prize-mafter  of  the  Mary  was  not  fuperfeded,  but  con- 
tinued in  command  of  the  veffel,'  and  ^^^  proved  tol 
have  been  inftrumental  ia  hiring  the  pilot  who  brought 
the  vefTei  into  port. 

On  the  part  of  the  St.  Andrew y  Laurence  contended 
•—That  there  was  no  reafoa  to  difcredit  the  account 
given  in  the  preparatory  examinations*  That  the  firft 
feizure  was  only  contingent.  That  it  might  be  a  new 
queftiiDn  How  far  fuch  a  feizure  could  veft  a  joint- 
intereft  in  a  fubfequent  capture  by  another  cruizer; 
but  that  the  feizure  of  the.S/.  Andrew  was  not  of  that 
nature.  It  was  a  complete  and  abfolute  feizure,  anf 
was  fo  defcribed  in  the  depofidons  of  the  mafter,  who 

TOL.  VI,  c  ftatesy 
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R..,tuTi.i..  ftates,  «  that  on  the  4th  o(Oaober  flie  was  detained 
jipri/^h,  by  the  5/.  Andrew y  when  a  prize-mader  was  put  on 
**•*•  boarid,  with  diredUons  to  carry  her  into  Falmetab.*^ 
And  the  prize-mafter  of  the  St.  Andrew  was  the  per- 
fon  who  adually  dire&ed  the  courfe  of  the  veflel. 
This  f a£):  was  more  particularly  proved  by  the  ad  of 
hi^  keeping  a  journal  of  her  courfe,  which  was  ready 
to  be  produced.  The  account  given  of  a  deviation 
from  the  intended  courfe  to  Falmouth  was  untrue^  and 
could  not  indeed  admit  of  any  proof,  fince  the  lad 
fdzure  by  the  Pickle  was  made  in  latitude  41,  at  .that 
period  of  the  voya;;e  when  the  adual -courfe  to  the 
northward  muft  have  been  nearly  the  fame,  whether 
the  veflll  was  fleered  under  an  intention  of  going  to 
an  Englijb  port,  or  to  Havre  de  Grace^  the  afferted 

port  of  oiiginal  deftination. 

Judgment* 
Sir  William  Scott, — This  was  an  American  (hip,  with 
fome  French  paffengers  and  French  property  on  board9 
felled  on  a  voyage  from  Montevideo  to  Havre  dcGrace^ 
and  brought  to  Plymouth  by  the  King's  fliip  the  Pickle. 
At  the  time  of  the  fcizurc  there  were  on  board  three 
perfons,  no  part  of  the  crew,  but  aflerting  themfelves  to 
be  prize-mafters,  put  on  board  by  two  privateers  which 
had  fallen  in  with  this  veflel  in  the  earlier  periods  of 
her  voyage.  It  appears  that  the  Agent  of  the  Pickle 
brought  in  the  papers,  and  proceeded  to  take  the 
preparatory  examinations,  before  Smith,  the  prize- 
mafter  of  one  of  the  privateers,  was  allowed  to  come 
on  Ihorc ;  and  that  Smith  Viras  afterwards  imprefled 
and  taken  out  of  the  way.    This  reprefentation  is 

tnade  on  the  affidavits  to  Mr.  Delacombe^  the  Agent 

of 
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of  the  Maty,  and  is  not  contradifted.    It  is  a  feft, 

therefore,  which  I  mull  take  to  be  true>  and  one  ^frti^h^ 
which  tends  to  give  no  very  favourable  impreffion  of  "®^' 
the  cafe,  on  the  part  of  the  Pickle.  It  was  the  evidem 
duty  of  the  perfons  proceeding  to  adjudication  on 
behalf  of  the  Pickle^  to  have  taJken  care  that  no  ob- 
ftru6tion  was  thrown  in  the  way  of  this  perfon,  to^ 
prevent  him  from  coming  forward  to  affert  the  in- 
tereft  of  his  fiiip.  Inftead  of  that,  the  prize^mafter 
xa  forcibly  prevented  from  afferting  his  claim.  This 
drctmiftance  alone  would  dedud  very  materially 
from  the  eflfedk  of  the  examinations' ;  and  there  are 
other  circumftances  which  go  farther,  to  deprive 
them  of  all  credit.  The  account  given  by  the 
American  mafter  is,  "  that  he  was  firft  detained  by 
the  private  fhip  of  war  the  Mary ;  that  the  com- 
mander, John  Roalf^  defired  the  deponent  to  take 
two  of  his  crew  on  board,  to  give  the  Mary  a 
fliare  of  the  capture,  fhould  the  faid  fhip  be  after-^ 
wards  detained  by  any  other  fhip  of  war,  which 
he,  this  doponent,  confented  to,  but  never  gave  them 
the  command  or  direftion  of  the  faid  fhip/*  The 
affidavit  of  the  mafter  of  the  Mary  gives  a  very  dif* 
ferent  reprefentarion  of  the  matter  :  It  ftates,  "  that 
he  opened  the  letter  delivered  to  him,  and  finding  that 
the  French  property  on  board  was  not  fo  trilKng  as  had 
been  rcprefented,  he  refolved  lo  feize ;  that  the  ap*. 
pearer,  Henry  Smithy  was  immediately  put  on  board 
as  prize-mafter,  with  a  certificate  of  his  fituation,  and 
alfo  George  Nighty  a  mariner  of  and  belonging  to  the 
laid  private  (hip  of  war,  with  orders  to  make  the  firfl 
Englijb  port  in  ihcChanneli  that  this  appearer,  J.Roalf^ 
did  not  put  any  more  men  on  board,  by  re^tfon  that  the 

c  2  American 
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R»^6LVTroir.  J[rnerican  crew  exprefsiy  promifed  to  fubmit  and  obey 
^r//4th,  the  prize-mafter."  On  the  truth  pf  thefe  different 
''•^*  accounts  the  whole  cafe  will  depend.  Now,  with 
regard 'to  the  aflerted  capture  by  the  Mary^  the  firft 
confideration  is,  whether  ihefa^Js  ftated  in  the  mafter's 
affidavit  are  credible  :  I  fhall  afterwards  have  eccafion 
to  obferve  what  is  ncceflary  to  conftitute  capture.  On 
the  queftion  of  fad,  I  fee  no  incredibility ;  if  it 
liad  appeared,  as  it  was  reprefentcd  in  argument,  that 
the  Mary  had  at  firft  relinquiflitd  the  pui'pofe  of  fciz- 

Ing,  on  a  fuppofition  that  the  amount  of  the  French 
property  on  board  was  too  inconfidcrable  to  induce 
her  to  feizc,  and  that  no  circumftances  afterwards 
tranfpired  to  lead  to  an  alterr.tion  of  that  purpofe ; 
there  might  have  been  reafon  to  maintain,  that  no 
a£t  of  capture  was  intended  by  putting  the  two  men 
on  board  ;  but  the  mafter  fays,  "  that  he  only  crffe6led 
to  think  the  value  of  the  property  not /5{^r/V«/,  and 
profefTed  an  intention  of  leaving  it,  for  the  purpofe 
of  obtaining  more  evidence  of  what  was  aftually  on 
board."  In  that  view  of  the  cafe,  I  cannot  but  think 
that  the  letter,  which  was  committed  to  his  care  to  be 
forwarded  to  America^  did  contain  matter  that  might 
naturally  induce  him  to  fufpt  £t  that  the  French  property 
on  board  was  not  fo  inconfiderable,  fince  the  terms  are 
not  confined  to  any  fmall  Parcels  only — ^but  fay  gene- 
rally, **  w^  have  French  property  on  board.**  I  do 
do  not  fee,  therefore,  that  there  is  any  thing  incredi- 
ble  in  this  reprefcntation.  But  it  is  faid  that  the  con« 
duA  purfued  was  fuch  as  never  could  enter  into  the 
mind  of  any  man,  to  put  twoperfons  unarmed  on  board 
a  (hip,  to  take  her  acrofs  the  Atlantic  into  a  Britijh 
port^  in  oppofition  to  the  refiftance  which  they  muft 

expefk 
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ocpefl  to  encounter,  if  not  from  the  American  mafteu  ^"Q^-^tkui^ 
himfelf,  yet  certainly  from  the  Frenchmen  on  board,   ^\,ip,n^i,\i^ 
who  were  more  in  number  than  themfelveat.-   Un*        *  ^^ 
doubtedly  it  was  not  a  very  prudent  meafure  ;  it  was, 
perhaps,  an  act  of  ralh  confidence ;  but  when  I  con- 
fider  that  the  neutral  mafter  acquiefced  by  his  own  ac«^ 
count,  in  taking  two  men   on  board,    and  that   it 
might  naturally  be  indiiFerent  to  him  whether  he  went 
into  an  Englifti  or  a  French  port,  I  cannot  think  that  the 
aft  is  of  fuch  a  nature  as  to  be  altogether  improbably.  It 
IS  true  that  a  cruizer  has  no  right  to  compel  neutral 
mafters  to  make  a  promife  of  this  kindj  but  if.  they, 
chpofe  to  enter  into  fuch  an  engagement,  the  neutral 
nation  fuftains  no  injury  from  it ;  and  it  is  fully  com-, 
petent  to  the  mafter  of  the  privateer  to  aft  under  it*: 
It  is  a  mere  queftion  of  prudence  whether  he  will  truft 
to  the  word  of  the  neutral  mafter,  or  whether  he  will 
take  the  more  efteftual  precaution  of  putting  a  fufG*. 
cieat  force  on  board.     As  to' the  objection,  that  the 
papers  were  not  taken  into  the  immediate  poflcffion  of 
the  prize-jnafter,  or  that  the  navigation  of  the  fhip 
was  left  to  the  neutral  mafter,  I  do  not  fee  that  either  of 
thefc  circumftances  are  material.  The  papers  remained 
on  board  the  ihip,  and  it  is,  by  no  means  neceffary  to 
cenftitute  a  prize-mafter,  that  he  ihould  take  upoa 
himfelf  the  navigation  of  the  veffel.     If  the  fhip  ha4 . 
voluntarily  come  into  a  Briiijh  port  under  this  engage* 
ment,  and  proceedings  had  been  inftituted  in  this  Courf-^ 
on  the  pait  of  the  Brit  captor,  I  am  not  awar^  of  any 
legal  objeftion  that  ihould  have  prevented  the  Court 
fiom  condemning  the  French  property  on  board  asr 
hwful  pri^e  to  the  Mary^     On  tlus  part  of  the  cafe, 
I  do  not  fee  that  ther€  is  either  any  incredibility <»  or 

€  %  any 
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RiioLgTray,  j^y  illegality,  in  the  account  given  of  the  tranfaftion, 
^/r//4th,     *^y  *^  matter  of  the  Mary.    Then  let  us  look  at  the 
'•<>i-       cafe    at  it  ftands  upon  the  preparatory  depofitions. 
The  American  matter  ftates  on  his  examination,  which 
I  am  always  to  remember  was  taken  in  the  abfence  of 
Smithy  **  that  the  two  men  were  put  on  board,  only 
for  the  purpofe  of  founding  a  claim  to  (bare  in  any 
capture  that  might  be  afterwards  made/*     The  faft 
itfelf  appears  to  me  to  be  incredible,  that  two  men 
ihould  be  put  on  beard  for  that  purpofe,  when  it 
could  not  polHbly  have  'any  fuch  effeft  ;  and  as  to  the 
credit  of  the  matter,  who  admits  himfelf  to  have  been 
concerned  in  this  fcheme,  what  reliance  can  I  place 
'  en  him  as  a  witnefs  ?  By  his  own  reprefentation  it  was 
a  fraudulent  a&,  in  which  he  concurred  to  give  a  claim 
of  joint  capture  where  no  right  whatever  exifted }  and 
his  title  to  credibility  is  not  much  mended,  by  obferv- 
ing  that  he  was  fo  ready  to  break  the  promife  which 
he  had  fo  made.    It  is  alfo  utterly  improbable  that  two 
perfons  (liould  allow  themfelves  to  be  made  the  inftru* 
ments  of  fuch  a  fcheme :  lince  it  would  be  little  lefs 
than  an .  ad  of  infanity  in  them,  as  Britijh  Tailors,  to 
go  on  board  with  a  chance  of  being  carried  into 
Havre^  there  to  enjoy  all  the  luxuries  of  a  French 
prifon.     Who  can   find    faith    enough  to  believe 
fuch  a  reprefentation  ?    I  profefs  I  cannot.     I  am 
under  the  neceflity  of  giving  credit  to  the  account 
contained  in  the  affidavit  of  the  matter  of  the  Mary  j  ^ 
And  though  the  privateer  had  no  right  to  compel  fuch  x 
an  engagement,  if  the  neutral  matter  voluntarily  pro«  v 
mifed  to  go  into  a  Britijh  port,  without  more  force  t 
being  put  upon  him,  I  am  of  opinion  that  the  aft  of  • 
ii^izur^  under  fuch  circumttance  would  be  fully  fufH« 

cient 
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cicnt  in  law  to  conftitute  a  capture.    If  this  be  fo,  it  Ri^^lwti^bt. 

puts  an  end  to  the  cafe  on  the  part  of  the  fecond  pri-  ""^^!~7Irti, 

vateer :  If  force  was  all  that  was  required  to  make  the       1*05. 

firft  feizure  complete,  it  would  be  impoifible  to  afcribe 

more  efied  to  the  one  man  put  on  bo^dfrom  this  veifel, 

than  to  the  two  which  had  been  before  put  on  board 

from  the  Mary.  Then,  the  only  queftion  that  remains 

is,  as  to  the  King's  fhip.  Whether  fhe  can  fuftam  a 

claim  of  capture,  or  an  interefl:  of  any  other  *kind  • 

The  capture  I  have  already  pronounced  to  have  been 

made  before  j  but  I  thiqik  there  is  enough  difclofed  in 

the  evidence  to  fupport  a  claim  of  Salvage  on  behalf 

of  the  Pickle.    The  prize-mafler  of  the  Mary  admits 

^'  that  he  had  been  informed  of  an  intention  of  tho 

American  mafter,  to  carry  the  veffcl  into  Havre^  and 

that  he  applied  to  the  captain  of  the  Pickle  for  afCfl-. 

ance/^    This  is  in  effeft  an  admiflion  that  the  capture 

on  his  part  would  not  have  been  complete  withoilt  the 

aid  of  the  fchooncr.     It  is,  I  think,  fuiEcient  to  found 

an  interefl  in  the  nature  pf  a  falvage  claim ;  and  I  fhould 

have  been  difpofed  to  confider  this  claim  more  liberally, 

if  the  proceedings  had  not  in  the  (irft  inftance  been 

carried  on  in  the  abfence  of  the  prize-mafter  of  the 

Mary  J  and  for  the  purpofe  of  eftablifliing  a  title  of 

capture,  which  I  have  pronounced  not  to  have  been 

well  founded.  •   The  value  of  the  property  condemned 

is  dated  to  be  about  ;^.  1,1 00.     I  fhall  pronounce  for 

a  ialvage,  of  ^^.too,  with  expences. 
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jfffif  joiht  THE  MARIANNA,  Posad x llo,  Maftcn 

Title Af properly  'THIS  was  a  quefUoii  refpcfting  the  title  of  propaty 
^Ji^kf,\Z  par-  i^  fomc  goods,  and  alfo  on  the  freight  {a)  of  a 

*tcd 'rdTfr        ^P'  ^®'^  ^  Buenos  Ayres  by  an  American  \.o  a  Spanijh 
the  paymert  of   jneTchant,  for  which  the  purcbafe  money  had  not  been 

money  of  ihe  ,  P«.lCly 

Ihipy  not  fuffi- 

cieot  te  found  a 

«/«/« in  a  Prisie  '  ""  "  ' 

Gwuit* 

(tf)  Tlie  claim  was  given  ••  for  Mt  (Trs.  Brown  and  Co.  of  Fro- 

TidcEce,  as  che  true  and  lawful  fole  owners  of  750  bales  of  tallow^ 
and  alfo  for  250  bales  of  tallow  lliipped  on  board  the  faid  (hip  at  the 
time  of  the  captuie,  and  the  freight  of  the  faii!  fhip,  to  the  extent 
of  lOfGoo  dollars,  with  expcnces,  or  fo  much  thereof  as  the  faid 
750  bales  of  taUow  fliall  not  produce,  for  which  the  faid  2 50 'bales 
of  tallow  and  freight  were  pledged  in  part  payment  of  the  faid  fhip  '* 
The  fpecial  affidavit  of  Elene^r  H'tll  Carey y  introducing  th^.claim, 
flatedy  **  that  the  fliip  had  been  built  at  PrcotJence^  in  the  month 
of  April  1800,  for  MeiTrs.  Brown  and  Ivesy  John  Conis^  and 
Tbonuu  L'  Halfey  jun.  That  the  faid  (Iiip  failed  from  Providence 
in  the  month  of  June,  under  the  command  of  Daniel  OIn  jr,  for  Am^ 
Rerdam  ;  from  thence  to  Loudon,  and  from  London  to  Rio  de  Plata^ 
where  (he  arrived  in  March  iKoi,  and  ti.cn  went  to  tho  port  of 
Bujendda,  That  the  faid  Daniel  Oiney  finding  no  probability  of 
procuring  freight,  ft)ld  the  faid  Hup  to  a  Spans  irdzi  Buenot  Ayret, 
named  Don  Ibomas  Antonio  Romero ^  for  the  fum  of  40,®oo  dollars^ 
•which  fum  was  to  be  paid  in  London  in  two  inllalments — the  firft. 
20,000  dollars  on  or  before  the  ad  of  Jan^tary  i8oj,  in  order  to 
fupply  funds  for  vhich  the  faid  Thomas  Antonio  Romero  covenanted 
toihip,  and  did  adually  (hip  on  board  the  faid  ihip  7^0  bales  of 
tallow,  configned  to  Thomas  Dickqfon  and  Co.  of  Lqndon^  the 
seents  and  correfpondents  of  the  aforefaid  American  owners  of  the 
iaid  fhip ;  and  alfo  agreed  to  deliver,  and  did  deliver  to  the  faid 
J)aniel  Olney,  on  account  of  the  faid  owners,  the  bills  of  ladhig  for 
thfl  faid  goods,  to  be  forwarded  to  their  correfpondents  in  London^ 
in  order  that  they  might  demand  and  receive  the  fame  on  its  arri- 
▼al,  to  whom  the  fame  were  forwarded  accordingly,  and  are  now 
in  their  poffeSoni  and  i^  was  agreed  that  the  (aid  750  bales  of  tal* 

low 
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paid,  but  was  to  be  fatisfied  out  of  the  proceeds  of- a   f^J^J^^\f 
quantity  of  tallow  coufigned  to  England  oil. board  thift  .     , 

vefTel  for  fale.  ^r'i  ^^^p'^ 

Judgment* 

»  • 

Sir  fFilliam  Scott. — ^This  Ihip  appears  to  have^ecu 
originally  an  American  veffel,  fold  to  a  Spanijh  mer- 
chant at  Btunos  Ayres^  and  feized  on  a  voyage  to  this 
country,  documented  as  belonging  to  a  Spanijb  mer- 
chant, and  failing  under  the  flag  and  pafs  of  Spain.  A 
claim  is  given  on  behalf  of  the  former  American  pro- 
prietor, in  virtue  of  a  lien  which  he  is  faid  to  have 
retained  on  the  property,  for  the  payment  of  the  pur- 
chafe  money  ;  but  fuch  an  intereft  cannot,  I  conceive^ 
be  deemed  fuiEcient  to  fupport  a  claim  of  property  in 
a  Court  of  Prize,  Captors  are  fuppofed  to  lay  their 
hands  on  the  grofs  tangible  property^  on  which  there 
may  be  many  juft  claims  out/landing,  bet;ween  other: 
parties,  which  can  have  no  operation  as  to  them.  I€ 
fuch  a  rale  did  not  exift,  it  would  be  quite  impoilible 
for  captors  to  know  upon  what  grounds  they  were 
proceeding  to  make  any  feizure.  The  faireft  suad  moft 
credible  documents,  declaring  the  property  to  belong 
to  the  enemy,  would  only  fervc  to  miflead  them,  if 
fuch  documents  were  liable  to  be  over-ruled  by  liena 
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low  (hould  be  infuredby  the  fwd  agents  of  the  jimetican  merchants, 
to  whom.orders  were  fent  by  the  faid  Danlel-Olney  to  have  the  fame  . 
fi>  iftfured.  And  it  was  fiuther,  a^^i^eed^  that  the  faid  agents  of  the> 
Jtmeriean  merchants  having  received  the  faid  goods,  and  fold  tl^ 
£ime,  (hould  pay  the  overplus  which  there  niight  be  over  and  above 
the  faid  20,000  dollars,  the  premium  of  infurance  thereon,  and  all 
cofls  and.  charges  refpeAing  the  fame^  to  the  fupercargo  of  the 
Romgrfif  on  board  tilie  laid  Shq>*< 

whidi 
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Ti»e        which  could  not  in  any  manner  come  to  their  know* 
'    ledge.     It  would  be  equally  impofEble  for  the  Court 


^prii  3otfcr  ivhich  has  to  decide  upon  the  queftion  of  property,  to 
admit  fuch  confiderations.  The  do^bine  of  liens  de* 
pends  very  much  on  the  particular  rules  of  jurifpru* 
dence,  which  prevail  in  difFerent  countries.  To  de- 
cide judicially  on  fuch  claims,  would  require  of 
the  Court  a  pcrfeft  knowledge  of  the  Law  of  Cove- 
nant,  and  the  application  of  that  law  in  all  Countries, 
under  all  the  diver fities  in  which  that  law  exifts. 
From  neceffity,  therefore,  the  Court  would  be  obliged 
to  4hut  the  door  againft  fuch  dilcuffions,  and  to  de- 
cide en  the  fimple  title  of  property,  with  fcarcely  any 
exceptions.  Then  what  is  the  proprietor's  charafler  of 
the  fhip.  She  is  defcribed  as  the  property  of  the  Spa^ 
nijb  merchant,  Mr.  Romero.  She  is  failing  under  the 
^panijh  flag,  and  is  fully  invefted  with  the  Spanifb 
tharaCcer,  not  oftenfibly  only,  but  a&ually,  and  in 
the  real  intention  and  underftanding  of  the  parties. 
She  had  been  fold  to  Mr.  Romer§ ;  but  it  is  faid  that 
a  part  of  the  purchafe  money  had  not  been  paid.  That 
objeflion  can  have  little  weight,  fmce  it  is  a  matter 
folely  for  the  confideration  of  ihe  perfon  who  fells, 
to  judge  what  mode  of  payment  he  will  accept.  He 
may  confent  to  take  a  bill  of  exchange,  or  he  may 
rely  on  the  promiflbry  note  of  the  purchafer,  which 
may  not  come  in  payment  for  a  confiderable  time,  or 
may  never  be  paid.  The  Court  will  not  look  to  fuch 
contingencies.  It  will  be  fufficient  that  a  legal  transfer 
has  been  made,  and  that  the  mode  of  payment,  what 
ever  it  is,  has  been  accepted.  Upon  this  view  of 
the  principle  upon  which  the  Prize  Court  has  always 
a£ted,  the  (hip  muft  be  confidered  to  have  been  le- 
gally transferred,  and  mud  be  pronounced  fubjefb  to 

condemnation. 
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condemnation,  as  Spanijh  property,  which  will  difpofe 
of  that  part  of  the  claim  which  prays  for  an  mdcmni- 
fication  to  be  allowed  out  of  the  freight.     Then  as  to 
the  title  of  property  in  the  goods,  which  are  faid  to 
have  been  going,  as  the  funds  out  of  which  the  pay* 
iMnt  for  the  fhip  was  to  have  been  made.    That  they 
Were  g<»ng  for  the  payment  of  a  debt,  will  not  alter 
the  property— There  muft  be  fomething  more.    Etch 
if  bills  of  lading  are  delivered,  that  cirumftance  will 
not  be  fufficient,  unlefs  accompanied  with  an  under- 
ftanding,  that  he  who  holds  the  bill  of  lading  is  ta 
bear  the  riik  of  the  goods,  as  to  the  voyage,  and  as 
to  the  market  to  which  they  are  coniigned ;  other- 
wife,  though  the  fecurity  may  avail  /r^  tanto^  it  can- 
not be  held  to  work  any  change  in  the  property.     It 
18  faid  that  the  fliipper  had  covenanted  to  pay  twenty 
thoufand  dollars  in  London^  and  that  to  fupply  the  ne« 
eeflary  funds,  he  covenanted  to  fhip,  and  did  a&uallj 
Jbip  thefe  goods,  configned  to  the  correfpotodent  of  the 
American  merchant  in  London.     That  might  be  mere 
matter  of  arrangement  as  to  the  convenience  of  the 
parties,  but  it  can  found  no  title  to  property,  unlefs 
it  was  done  with  a  ftiU  transfer  of  the  account  and  rifle 
at  the  fame  time — Who  was  the  fhipper,  not  the  Jme^ 
rican  but  the  Spanijh  merchant? — He  configns  the 
goods  to  th«  care  pf  the  houfe  in  London^  and  if  they 
had  been  loft,  the  l^fs  would  have  fallen  upon  him^ 
The  perfon  in  America  could  exercjfc  no  dominioa 
over  them— he  could  not  direft  the  confignment  to  be 
made  to  the  houfe  in  London.    That  the  tranfaQion 
was  fo  conduced,  was  mere  matter  of  convenience 
and  accommodation,  but  can  rafake  no  difference  as  to 
the  principle  on  which  the  queftion  of  property  is  to 
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be  cojifidered.  Jt  is  faid  alfo  that  the  fliipper  ha4 
agreed  to  fend  the  bills  of  lading  to  the  pcrfon  in 
^^'iU'1^  ^/;;<f;-w^  tkit  he  might  forward  them  to  Ills  corre- 
fpondents.  in  London^  to  enable  theln  to  receive  the 
proceeds ;  and  it .  is  intiniatc;d  that  the  goods  were  in* 
lured  by  the.correfpondents  of  the  perfon  mAmerUai 
but  it.  does  not  appear  how,  or  in  what  charadcr ;  it 
could  not  be  as  American  property,  I  conceive,  becaufe 
it  is  quite  clear  that  the  rifk  of  the  "market  was  to  fall 
on  the  Spanifh  fhipper.  The  merchant  in  London  was 
to  pxy  whatever  might  exceed  the  demand  of  the 
pcrfon  in  America,  to  Mr. Romero!  and  not  tathe 
claimant  in  America--^o  title  of  property  is  conveyed 
to  the  American  merchant,  but  a  mere  intereft  in  the 
gQotU  in  quelUon,  under  the  form  in  which  the  tranf* 
acciou  then  flood.  Suppofe  that  the  Ihipper  had 
thought  proper  to  have  paid  for  the  veffel  in  any  other 
mamlcr,  it  was  clearly  in  his  power  to  have  made  fuch 
a  provifion }  and  it  Qould  not  then  have  been  main- 
tained that  the  perfon  in  America  would  have  retained 
any  iiUereft,  much  lefs  any  title  of  property  in  the 
goods.  Upon  this  view  of  the  claims,  which  have 
been  given  in  the  alternative,  as  to  the  amount  of  the 
purchase  money  of  the  (hip,  I  am  of  opinion  that  the 
title  of  property  in  the  Ihip  had  been  effeaually  trans- 
ferred, and  that  no  title  of  property  in  the  parcel  of 
tallow  had  been  acquired • 

In  ih  farne  cafi,  a  fecond  queftion  arofe,  on  a 
claim  of  Joas  Joze  de  Soiiza  Viarui^  a  Portugucze  Mer- 
chant  of  Rio  de  Janeiro^  for  400  marquetas  of  tallow 
ihippcd.on  board  ^is  velTel  prior  to  the  declaratioa 

of  boililitics. 

On 
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On  the  part  of  the  captor,  the  King's  Advocate  eon-         The 

tended— r That  the  claimant  was  barred  by  the  Portu- ^ 

gue%e  treaty  of  1 654,  which  eftablifhed  the  privilege  of     ^^''^  ^^^^> 
free  fliip,  free  goods,  and  contained  alfo  the  correfpond- 
ing  ftipulation,  that  property  on  board  the  fliip  of  an 
enemy  fhould  be  lawful  priz 


:e. 


On  this  objeilion  the  Court  exprejjed  a  doubt — ^Whe- 
ther  this  article  of  the  treaty  could  be  fairly  applied  to 
the  cafe  of  property  (hipped  before  the  contemplation 
of  war,  and  before  the  veffel  herfelf  had  acquired  a 
hoftile  charafter — The  Court  obferved  that  it  did  not 
follow,  that,  becaufe  SpaniJIo  property  put  oa  board  a 
Portugucze  mip,  would  be  protefted  in  the  event  of 
the  interruption  of  war,  therefore  Poi^ugueze  property 
on  board  a  Spanijh  fliip  fhould  become  inftantly  con- 
fifcable  on  the  breaking  out  of  hoftilities  with  Spain  .*. 
That  in  one  cafe  the  condud  of  the  parties  would  not 
have  been  difi'erent  if  the  event  of  hoftilities  had  been 
known.  The  cargo  was  entitled  to  the  protcftiori  of 
the  (hip  generally  by  the  ftipulation  of  the  treaty 
even  if  (hipped  in  open  war  j  and  a  fcriiori^  if 
ihipped  under  circumftances  ftill  more  favourable 
to  the    neutrality  of  the   tranfadion.     In  the  ether 

cafe  there  migh:  be  reafon  to  '  fuppofe,  that  the 
treaty  referred  only  to  goods  (hipped  on  board 
an  enemy's  velfel,  in  an  avowed  hoftile  cha- 
nifter.;  and  that  the  neutral  merchant  would  have 
aded  differently,  if  he  had  been  apprized  of  the  cfa,a» 
ira6ter  of  the  veOel  at  the  time  when  the  gpods  were 
put  on  board* 

8  m 
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T)*^-  -        ^^^  ^^^^  ^^^^  ^^^  ^^  confidcr  the  treaty,  and  on 
a  fubfequent  day  (31ft  May)^  having  maturely  deiibc- 


MAKtAWNA. 


jf^ri!  30th,    yj^^gj^  direfted  this  claim  to  ht  reftorcd  (aj. 


»6o5. 


>^fr9tfcf  NEUTRALITET,  Zbverver,  Maftcr. 

t 

Bi^kadc,  wff  ►t-**^^*  ^''^  ^^  ^f  fcvcral  fliips  with  cargoes  of  wine 

deftinarioB-.  1    and  brandy,  oftenfibly  defcribed  in  the  (hip's  pa- 

^icinityou  pen  to  be   bound  from  Bourdeaux  to  Embdert^  but 

^i.'ExcSfe'^aC  takw  amoHgft  the  Flemijh  Banks,  under  a  fufpicion 

Ikmwitiwar"  ^^  ^^^X  ^^''^  endcavouring  to  get  Into  0/iend.    As  it 


(tf)  The  Dutch  treaty  1674.  which  eftahliihes  the  rule  of  free 
(hip,  free  goods,  and  makes  all  property  on  board  a  (hip  of  the 
enemy,  good  prize,  contains  a  farther  provifion  on  this  head.  Ar- 
ticle 8. ;  and  left  any  damage  (hould  by  furprize  be  done  to  the 
one  party  being  at  peace,  upon  the  firft  breaking  out  of  the  war 
with  the  other  party,  it  is   provided  and  agreed,  that  a  fhip  be- 
longing to  the  enemies  of  either  party,  and  laden  with  goods  of 
the  fubje^s  of  the  other,  (hall  not  by  its  ijafedion  render  the  faid 
goods  liable  to  confifcation,  in  cafe  they  were  laden  before  the  expi* 
ration  of  the  terms  herein-after  mentioned,  after  the  declaration  or 
publication  of  any  fuch  war^  &c,  ( See  alfo  the  treaty  of  Commerce 
at  Utrecht,  Art.  27.  -•  Treaty  between  Holland  and  jfnur'ua,  OS. 
1782.)  So  in  the  cafe  of  the  Falcon^  /itkms^  in  which  the  fentence 
cf  the  Council  of  Prize  at  Paris,  was  exhibited.    The  fentence  of 
the  Conful  at  Leghorn,  which  had  condemned  the  cargo  belonging 
to  a  merchant  oi  Leghorn,  *'  as  heing  on  hoard  an  Engii/hjhtp/'  was 
«  rererfed,  with  thefe  obfervations : 

**  With  regard  to  the  grain  which  compofcd  the  cargo  of  the 
Falcon,  it  failed  from  jllexandria  in  Egypt  for  its  deftination,  ift 
May  1803,  1  Floreal,  nth  year,  coufequcntly  20  diiys  befom  the 
dedaration  of  war,  which  could  not  even  be  foiefeen  in  fo  diftant 
s  country.  The  Council  therefore  accq]:ds  the  Rcftitution  of  the 
«tt|o  the  6th  Gminal,  I3tb  year.'' 
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was  a  quefti  n  turning  upon  points  of  nautical  judgment    ^■^'^*^*'*' 

and  experience,  the  Court  was,  at  the  requeft  of  the -— ^ 

captors, .  attended  by  two  Gentlemen  of  the  Trinity     ^YiT^'' 
Houfe. 

On  the  pari  of  the  Captors^  the  Kin^s  Advocate  and 
Arnold*— This  is  one  of  feveral  veffels,  being  nine 
in  number,  laden  with  wine  and  brandy,  and  bound 
on  an  oftenfible  deftination  to  Embden^  but  which 
were  all  taken  about  the  fame  time  amongft  the  Ftemtfh 
Banks.  In  fome  of  them  a  deviation  to  Flujhing. 
under  various  pretences  has  been  avowed ;  but  the 
greater  part  were  found  making  defperate  attempts  to 
get  into  Ofiendyznd  though  warned  off  by  our  cruizers, 
they  dill  perfifted  to  lie  on  the  coaft,  till  gun-boats 
could  come  out  to  their  ailiftance,  whild  the  batteries 
on  fhore  &nd  the  horfe  artillery  of  the  enemy  were 
onplojed  for  their  protedion.  Such  a  combination 
of  endeavour  to  get  thefe  cargoes  into  O/lend,  ftrongly 
points  to  the  intereft  which  the  enemy  had  in  the 
fupply  of  articles  of  this  defcription,  for  the  ufe  of 
their  armies  in  that  country.  1  his  is  the  general  out- 
line of  the  whole  clafs*  The  particular  evidence 
of  the  prefent  cafe  affords  additional  proof  of  a 
connexion  with  Ojiend.  It  appears  that  a  Mr.  Willen 
of  OJiendy  had  been  inftrumental  in  hiring  the  crew  of 
this  veflel,  which  is  a  circumltance  not  unimportant  in 
itfelf,  and  becomes  more  material,  as  it;  tends  to  con- 
firm the  evidence  of  the  pilot,  who  fays,  on  his  exa« 
roination,  that  Mr.  W.  of  OJlend^  was  to  fend  lighters 
from  more  to  receive  the  cargo.     The  papers  aU  ^ 

purport  a  deftination  to  Embden^  but  it  is  admitted 
that  the  fhip  was  Tying  at  anchor  within  the  Siroom-^ 
/and,  about  a  mile  and  a  half  from  0/lend^    It  will 

5  be 
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^^ViV^^'   be  incumbent  on  th«  party  therefore .  to  make  out  a 
juftifiable  and  necejpzry  caufe  for  a  deviation  to  the 


jVa|9th,  v^ry  moiith  of  a  blockaded  port,  fmce  nothing  fhort 
of  fome  circumftance  of  paramoimt  necedity  can 
ferve  as  *  a  juftification.  Two  excufes  have  been  fet 
up:  ift,  that  the  mafter  was  informed  off  i\i^. JJle  af 
Wight  that  the  Eems  was  full  of  ice,  and  that  he  could 
not  profecutc  his  voyage ;  adly,  that  his  fhip  was 

^aky,  and  he  had  rcfolved  to  go  to  Fujhing^  and  had 
come  to  an  anchor  for  the  purpofe  of  taking  a  pilot  to 
carry  him  to  that  port.  If  both  thefe  excufes  were 
true,  they  could  not  avail  in  point  of  law,  fmce  they 
would  not  prove  that  there  was  any  neceflity  of  rcforu 
ingfolely  and  exclttfively  to  OJisnd.  The  mafler  ought 
to  have  made  choice  of  fome  other  port,  to  which  he 
might  have  gone  without  incurring  the  fame  im-. 
putation  of  defigning  to  violate  a  blockade.  But 
the  v«ry  fafl:  of  an  intention  of  going  to  Flujhing^ 
by  fuch  a  courfe,  is,  as  it  is  fuggefted  by  nautical 
men,  wholly  incredible.  A  vefTel  being  in  a  leaky 
condition,  would  naturally  have  avoided  the  Flemijb 
Banks ^  as  a  fituation  of  farther  danger ;  and  if  fhe 
had  wanted  a  pilot,  Ihe  would  have  gone  on,  and  have 
borne  down  after  flie  had  got  paft  Blankenberg.  In- 
flead  of  purfuing  fuch  a  courfe,  this  vefiel  is  found 
within  a  mile  of  OJiend^  and  at  anchor  with  a  pilot  on 
board.  It  is  fuggefted  by  thofe  who  are  well  acquainted 
with  the  coaft  of  OJlendy  that  a  fhip  in  a  leaky  condi« 
tion  would  have  run  greater  danger  by  approaching 
that  port ;  and  it  is  not  to  be  believed  that  a  pilot 
would  have  brought  the  veffel  to  anchor  there,  with  a- 
vicw  of  carrying  her  on  to  the  port  of  Flujhing.  The" 
jnlot,  indeed,  contradifls  the  whole. of  this  pretence^ - 

iince 
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liafce,:  he  fays,  "  that  the  cargo  was  to  be  delivered    ^j^J^^^ 
into  lighters  to  be  carried  to  OJlend^^  and  that  fup-        tkt.. 
pofition  is  ftrongly  confirmed  by  the  connexion,  which       ^^^  j^ 
the  merchant  of  OJiend  appears  by  the  papers  to  have        »io5- 
had  with  the  management  of  the  voyage.     As  to  the 
leaky  condition  of  the  veflel,  and  the  credit  of  the 
mailer  in  making  this  reprefentation,  it  appears  on  in- 
fpedion  that  the  vefiel  made  only  fix  inches  of  water 
in  twenty-four  hours,  and  that  ihe  was  cleared  by  the 
pumps  in  a  very  ihort  time  ;  that  part  ,oi  his  excufe, 
therefore^  is  completely  contradided.    As  to  the  other 
pretext,  that  the  Eems  was  fuU  of  ice,  that  will  not 
afford  means  of  contradiction  of  fo  precife  a  nature. 
But  it  is  underftood  that  the  Eems  was  cleared  before 
this  time,  and  that  a  veifel  arrived  at  the  port  of  London 
from  Embden  on  the  25th  February^ 

On  the  part  of  the  Claimant^  Laurence  argued 
on  the  effefl:  of  the  evidence,  as  to 'the  fituatibn  of  the 
vefTel  and  the  intention  of  running  into  OJiendj  and 
contended,  that  if  the  veffel  had  come  to  anchor  in  an 
open  road  with  a  defign  of  going  on,  it  could  not,  on 
principle  of  law,  be  deemed  a  violation  of  the  block* 
ade  of  that  port* 

h  reply  J  the  Kinfs  Advecate  faid,  that  the  fhip  had 
anchored  in  a  fituation,  where,  at  day-light,  ihe 
\iK>uld  have  been  under  the  protection  of  the  batteries. 

JtJnGMENT% 

-  Sir  William  Scott.^^Tbis  is  the  cafe  of  a  fliip  taken 
on  a  profejfed  defUnation  to  Embden ;  but  the  fa£l  is, 
that  flie  was  feized  in  OJiend  Roads.  Every  witneff 
ufes  the  fame  ezpreflion,  ^^  OJiend  Roadsy*  and  ) 
vnderftand  the  fituatipn  of  the  veffel  to  have  beepi  at 
VOL.  VI.  p  mo 
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^  "^^        no  ffrctt  diftance  frpm  that  port.    The  term,  Roadsj 

TIT. 


undoubtedly,  is  not  a  word  of  very  definite  meaning ; 
there  may  be  roads  which  have  no  immediate  connec« 
11^05/  tion  whh  any  partipular  port,  as  the  Dowm.  Other 
Roads  are  fb  connefted  with  particular  ports  as  almofl: 
to  form  part  of  them ;  and  thefe  two  defcriptions  of 
Roads  may  be  fubjed  to  very  different  confiderations. 
If  a  fhip  comes  into  the  Downs^  which  is  the  common 
pafiage  and  highway  to  the  German  oeean^  and  to 
different  parts  of  Europe^  it  would  not  be  at  all  juft  to 
Jttfer  from  the  mere  coming  there  that  flie  is  neceffarily 
coming  to  a  Briiijlj  port.  But  if  the  Roads  arc  of  the' 
other  fpecies,  there  is  then  reafon  to  conclude  that  a 
(hip  comes  there  with  a  view  lo  fome  conununication 
with  that  particular  port. 

From  the  dfefcription  given  cf  the  Roads  of  Oftendi 
they  are,  I  think,  to  be  taken  as  being  of  the  latter  fpe- 
des.  /the  flEiip  was  lying  within  a  fand,  and  within  the 
proteclion  of  the  batteries,  and  in  a  place,  as  I  con- 
ceive, where  (hips  of  large  btfrdcn  a#e  ufually  unfiverec^ 
by  lighters,  as  the  more  commodious  method  of  deliver- 
ing their  cargoes  at  Oftend.  If  I  am  correft  in  that  view, 
a  (hip  going  there,  muft  be  confidercd  as  in  the  port 
df  OJiertd ;  (Ince,  for  the  purpofe  of  enforcing  i 
blockade,  it  is  not  neceffary  to  reftrija  the  ftteaning 
of  the  word  fort  to  the  limits  of  the  particukr  local 
port  regulations,  wKih  may  not  extend  beyond  the 
pier-head.  A  belligerent  is  not  bottnd  to  that  reftrifted 
fenfe  of  the  word.  If  thi  fituation  of  fhc  veiTel  i^ 
withm  the  proteftion  of  tiie  batteries,  and  in  a  place 
which  verfefe  nfuaUy  frequent  for  the  purpofe  of  unr 
fivery,  and  from  which  importation  into  OJiend  can 
fafely  be  effeded,  and  is  not  onufually  effe^ed^  it  would 
not  uareafonably  be  held  to  be  a  part  of  that  port, 

.  ,  .       But 
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But  I  will  take  the  cafe,  as  if  the  veffel  was  not  in  the 
forty  but  only  near  to  it.  It  comes  then  to  be  confi- 
dered  hotJr  far  a  neutral  fliip  has  k  right  to  anchor  ill 
fuch  a  fpot,  where  (he  may  have  rn  opportunity  of 
flipping  into  the  blockaded  port  without  moleflation.  It 
will  not  be  neceffary  in  the  prefent  caft  to  lay  down  i 
genenll  principle  on  this  poiht^but  I  am  difpofed  to  agree 
to  a  pofition  advanced  in  argument,  that  a  Belligerent 
is  not  called  upon  to  admit,  that  neutral  ihips  can  inno- 
ccntly  place  themfelves  in  a  fituation,  where  th^y  may 

with  impunity  breSik  the  blockade  whenever  they 
pleafe.  If  the  Belligerent  Country  has  a  right  to  im- 
pofe  ablockade,  it  mud  t)e  juftifled  in  the  nieceflary 
ineans  of  fenfbrcing  that  right ;  and  If  a  veffel  could; 
under  the  pretence  of  going  farther,  appiroach,  cy 
fresj  dofe  up  to  the  blockaded  port;  fo  as  to  bfe  ena- 
bled to  flip  in  without  obftKiftion,  it  would  be  impof- 
fible  that  aiiy  blockade  could  be  maintained.  It  would ^ 
I  think,  be  no  unfair  rule  of  evidence,  to  hold  a^  a 
prefumption  ckjute'^  that  ftlfe  goes  there  with  an  inten- 
tion of  breaking  the  blockade ;  and  if  fuch  an  infer- 
ence may  poffibly  operate  with  feverity  in  particular 
tafes,  where  the  parties  arc  innotent  in  their  inten* 
tions,  it  is  a  feverity  neceffarily  cbnnefted  with  the 
hilci  of  etidencei  and  cffential  to  the  effeSual  exer- 
tife  of  this  right  of  war. 

i  do  ndt^  however,  lay  down  the  general  rule  on  th^ 
prefent  occafion,  as  1  think  it  is  not  rendered  neceffary 
by  the  cirfcumftanfces  of  the  cafe.  1  will  take  ir  on  th^ 
point  contended  for,  th^t  hotwlthftanding  the  fafpicion3 
arifing  ft oin  the  nature  of  the  fituatipn^  it  might  full  b^ 
Open  to  the  parties,  to  fhcw  the  innocence  of  their  inten* 
tbn  by  clear  and  fatisfaflory  evidence,  and  to  exoneral* 

1i  a  thenifetves 
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Ti«         th^mfelvcs  from  the  penalty  of  the  law.  We  will  fup» 
T»T.        pofe  the  queluon  to  be  only  as  to  the  innocence  ot  in- 
tention :  To  determine  that,  I  muftconfider  the  mo- 
1805. '      tives  affigned  for  the  courfe  which  has  been  purfued. 
The  voyage  was  originally  te  Emlden ;  What  pro- 
duced the  deviation?    The  mafter  in  his  defofition 
ftates,  **  that  the  fhip's  courfe  was  direfted  tovs^ards 
Embden  till  .the  6th  of  February y  when  fhe  fpokc  a 
fmall  veffel,  which  informed  them  that  the  Eenu  was 
full  of  ice,  which  induced  him'^to  go  to  OJlend  to  get 
*  a  pilot,  as  it  was  neceflary,  on  account  of  the  water 

ma4e  by  ihe  ihip,  that  (he  fhould  be  taken  into  a  place 
of  fafety/'  This  meceffity  feems  afterwards  to  be  a 
little  difclaimed,  fmce  in  his  affidavit  he  fay^  that 
he  ihould  have  gone  on  to  Embden^  but  for  the  in- 
formation received  as  to  the  (late  of  the  Eerm  ;** 
and  another  witnefs,  I  obferve,  ftates,  "  that  they  went 
to  get  a  pilot  for  Flajhim  *' 

Now  the  firft  queftion  which  I  wifti  to  propofe 

to  ihefe  Gentlemen,  is,  Whether  this  was  natural  coa- 

du£b  to  be  purfued  by  a  perfon  in  fuch-  a  fituation  \ 

I  confefs  'it  appears  to  me,  from  the  little  judgment 

,    which  I  can  exercife  on  fuch  fubjeds,  that  it  was 

not.  It  might,  I  conceive,  rather  have  been  expefted, 

that  the  mafter  would  have  gone  on  to  fome  other 

ports,  as,  to  the  TV^r^/, where  he  might  have  waited  till 

the  Eems  was  open.    It  appears  to  me  to  be  per>- 

feftly  unnatural^  that  he  (hould  have  made  ^  choice 

of  fuch  a  port  as  Flujhingj   which  is    of   intricate 

navigation,  and  not  fo  acceflible  as  the  Texel^  to 

which  he  might  have  gone  through  an  open  fca.  The 

fecond  queftion  which  I  have  to  propofe,  Mt  as  a 

queftion  of  nice  nautical  (kill^  but  as  a  point  to  be 

decided 


—  • 
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decided  by  the  natural  conduct  of  maritime  men  of    ^^J^^^^^^^ 
ordinary  prudence,  is,  Whether  it  was  a  prudent  and        ^'"^ 
natural  courfe,  that  the  matter  fhould  have  reforted      jy^-^  ^,h 
to  fuch  a  port  as  OJiend^  for  the  mere  purpofe  of  ob-        **®5* 
taining  a  pilot  for  Flujhing  ?  And  I  muft  requeft  you. 
Gentlemen,  to  confider  it  with  reference  to  every 
thing  which  you  may  have  read  or  heard  in  evidence, 
as  ariiing  from  the  (late  of  the  winds  and  the  weather, 
and  from  other  circumftances,  with  the  effeft  of  which 
I  may  be  little  acquainted,  that  might  render  it  a 
meafure,  to  which  a  man  of  ordinary  habits  of  pru- 
dence would  be  likely  to  refort. 

The  Trinity  Majitrs  reported  it  to  be  their  opinioiv 
that  a  mailer  ought  not  to  have  gone  to  OJiend  for 
the  purpofe  of  talcing  a  pilot  to  Flujhing ; — that  if  there 
bad  been  a  leak,  as  was  reprefented,  he  fhould  not 
have  flood  in  within  the  banks  for  a  pilots 

The  Court  proceeded — ^That  being  the  cafe,  I  sun 
warranted  to  pronounce  the  excufe  alledged  not  to. 
be  juftifiable.  It  will  be  unneceflary  for  me  to  confi-> 
der  the  other  queftion,  as  I  am  of  opinion  that  the 
fliip  had  been  brought  into  this  fituation,  not  with 
any  honed  intention,  but  for  the  purpofe  of  importing 
^cf  QiTgo  i^to  Oftcnd.—SXiv^  and  cargo  condemned* 


? 


THE 
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.jvfrv^.srt.,  THE  VRIENDSCHAP,  Hansen,  MaHcr. 

M7.0  Aa— .  'THIS  was  the  cafe  of  a  Britijh  prize  fliip  taken  oa 
fsS^ih^p'  ^  voyage  from  Dunkirk  to  Q/?tf«</,  both  being 

unclaimed, i/cci^.  blockadcd  Dorts.    No  claim  was  civen  for  the  veffel 

.ptentfd  as  new        •  r     .      .  .  O  t-  -» 

fr^/,  but  with  Qn  the  part  of  the  neutral  owner,  in  whofe  name  the 
board,  fuggeft-  veflel  was  documentcd :  But  on  beji^ilf  of  the  former 
i"w.eV"«"* '   Britijh  proprietor,  it  was  prayed,  that  flie  might  bd, 

^eflored  to  him  on  falvage,  und^  the  prpyifions  o£ 

the  Prize-Aft. 

On  'the  pari  of  the  Captors,  tJpe  King*s  Advocate  ob- 
ferved — ^That  the  veflel  was  documented  as  neutral 
property ;  that  the  proceedings  againft  her  were  had 
on  the  ground  of  breaking  the  blockade  ;  that  in  fuch 
a  cafe  ihe  would  be  condemned  as  neutral  property, 
and  that  no.  room  was  aflM^rded  fpr  tlie  operation  of 
the  claufe  of  the  Prize- Adj  which  relatdd  only  to 
Briiijh  property  re- captured  from  the  Enemy 

On  the  other  fide  y  Arnold  adverted  to  a  p^iper  found 
<Sn  board,  exprefling  "  a  defign  of  fetting  out  the 
Veflel  under  a  neutral  name  for  the  benefit  of  a  perfoix 
at  OJlend^**  and  contended  that  this  difcovery  ^as 
fufficient  to  overturn  the  mere  forpial  dcfciiption  of 
tteutral  property ;  and  that  the  Court  would  be  atf 
liberty  to  confider  the  property  as  refidin^  in  the 
perfon  at  Ojiend. 

The  Ki7ig*s  Advocate  acqu^efced  in  this  fuggeftion, 

■ 

The  Court  decreed  the  (hip  to  be  reftored  to  the 
former  Briiijh  owner,  on  payment  of  the  falvage  j 
the  expellees  on  both  fides  being  firfl:  dedufkcd. 
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(Inftancc  Court).  ^tof ' 

THE  ELEANOR,  Robertson,  Maftcr. 

'TThis  was  a  cafe  of  a  deniand  for  falvagc  for  fervices  /Xag^^alThT 
allcdged  to  have  been  rendered  to  the  veffcl  on  JJ°**^^/*J 
the  Leigh  Middle  Sandj  on  the  cpaft  of  EJex.    On  the  M/dMisJcf,  if 
fart  of  the  owners  J  the  aft  on  petition  ftated  the  place  diaian  of  tht' 
of  falvage  to  have  been  not  the  Leigb  MiddUj  bu^  k^J'awy,  or*'*' 
the  Chapman  Sand^  vhich  was  alledged  to  be  within  ^jj;"/!*"* 
the  jurifdiAion  of  the  Court  of  Ccmfervancy  of  the 
City  of  London^    On  the  other  Jide^  it  wa9  denied  that 
the  Leigh  Middle  Sand  was  within  thgrj^riffjiiftion  g£ 
the  Court  of  Confervancy  of  London. 

On  the  effed  of  this  plea  the  Court  obferved— It  is 
not  enough  to  aver,  on  the  part  of  the  falvors,  that 
the  place  of  aftion  is  not  within  the  jurifdiftion  of  the 
Court  of  London ;  it  may  ftiU  be  within  the  bQ4y  of 
the  county. 

On  the  part  of  the  Owners^  Arnold  ftated— -That  in 
the  cafe. of  the  Hercules  (41),  a  prohibition  had  been 
obtained  as  to  the  Black  Tail  Sandy  a  fpot,  two  or 
three  miles  lower  down,  than  either  of  the  San4s 
.^Hedged  in  the  prefent  cafe. 

On  the  part  of  the  Salvors^  the  King^s  Advocate 
—It  is  contended  on  our  part,  that  the  limit  of 


«»i^*« 


(m)  Baxter  and  Qtheri  agaitift  Rteder^  in  the  fhip  Hercules. "^Ali, 
ibe  particulars  of  that  caufe  that  can  be  coIIed^ed>  as  the  cafe  is  not 
reported,  are,  that  a  libel  had  been  given  in^  but,  on  rule  being 
granted  to  fliew  caufe,  \ihy  a  prohibition  fhould  not  iffue,  the 
Court  of  Admiralty  ab  ai  ed  from  further  proceeding,  {h).  (A)Adm.In«.t. 
The  cafp  was  contefted,  and  the  party  was  ordered  M>  declare  ^^^  ^'''  *^^*' 
fn  proliibition,  but  what  paffed  a^  the  hearing,  is  not  known. 
The  plaintiffs  afterwards  obtained  a  verdid  at  GuUdhall,  Da,  1I9 
179*.  This  information  is  extra6ied  from  the  papers  of  the  Gentle* 
9UU1  who  was  pr^^tgr  for  the  falvors  in  that  cafe,  and  was  reftrained. 

»  4  the 
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Eliano*  ^^®  jurifdiaion  of  the  City  of  London  is,  alfo,  the 
.  limit  of  the  River,  and  that  this  fcrvicc  was  beyond 

^7iof^*     both.^  If  the  Court  of  Admiralty  does  not  entertain 

the  demand,  it4s  to  be  feared  that  the  falvors  may 

be  left  without  redrefs. 

CottT/.— They  may  go  to  the  Magiftratcs  of  the 
County.  I  certainly  (hall  not  decide  the  cafe  upon, 
the  prefent  vague  ftatcmcnt  of  the  evidence,  as  to  the 
place  where  the  caufe  of  aftion  occurred.  The  loca- 
lity  is  every  thing,  I  fhould  at  all  events  require  the 
h,Qs  to  be  better  examined.  If  it  is  true  as  flated^ 
that  a  prohitition  has  been  granted,  as  to  a  place  below 
thefe  Sands,  the  falvors  will  only  incur  unneceflary 
trouble,  and  expcnce,  by  purfuing  the  demand  further 
m  this  Court. 

On  a  fubfequent  day^  Arnold  prayed-— That  the 
owners  might  be  dif^iifled. 

On  the  other  Jide  it  wms  faid — That  the  caufe  had 
been  adjourned. for  further  enquiry,  and  for  the  fup- 
ply  of  more  accurate  information ;  that  none  had 
been  obtained ;  that  the  falvors  had  offered  to  refer  the 
demand  to  arbitration^  even  to  the  Counfel  on  the 
other  fide,  but  the  €>wncrs  would  not  coafent  to  any 
mode  of  arbitration. 

Arnold. — We  have  not  been  able  to  c^camine  the 
mailer  as  to  the  place  of  falvage,  but  there  is  a  draft 
drawn  by  him  for  affiftance  received,  exprefsly,  on  the 
Chapman  Sand. 


Court. — I  (hall  not  difmifs.  the  parties,  but  I  (hall  re- 
quire allthecircumftanccs  of  the  cafe  to  be  well  examined 
before  I  am  prelfed  to  make  any  decree  upon  thcnx. 
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THE  NOSTRA  SIGNORADE  PIEDADE         ^7ios!"^ 
NOVA  AURORA,   Coklho,  Mafter. 

*"pMi8  was  the  cafe  of  a  Poriugueze  Ihip  taken  on  a  ^^^^J^.fj^'^ 
voyaee  from  St^Andero  to  Cadiz  oy  Seville^  with  Feb,  m,  iSoj, 

r      y  -1/1  iir  J    applying  to 

a  cargo  of  wheat  and  flour,  twelve  dozen  or  oars,  and  com  carried 

•        1        r       t  rr^t  1    •        J         r         between  differ* 

fix  quintals  of  ochre.    1  he  cargo  was  claimed  as  tree  «nt  port,  of 
under  the  Portuguefe  treaty  ( 1 654,)     "  ucifciof  i!^«i»Z 

diaie  imporUi- 

On  the  part  of  the  Captors  j  the  Kin^s  Advocate  and 
Robin/on  objected — ^That  the  privilege  of  the  Treaty 
could  not  be  taken  to  extend  to  the  prefent  cafe  ;  iince 
it  applied  folely  to  the  queftion  of  enemy's  property, 
without  including  a  protcdion  againft  the  breach  of 
any  principles  of  law  then  exifting,  or  that  might  be 
fuppofed  to  arife  out  of  the  regulations  of  any  future 
period ;  that  it  would  not  apply  to  cafes  depending  on 
the  privileges  of  a  peculiar  trade,  fuch  as  the  coailing 
trade  of  the  enemy  j  that  in  the  prefent  inftance  the 
voyage  was  of  that  nature,  .being  from  one  Spanifb 
port  to  another,  with  the  additional  circumftance  of 
fidfe  papers,  flnce  the  cargo  was  documented  as  the 
property  of  the  mailer,  though  he  in  his  depofitiou 

difclaimed  any  interefl:  in  it. 

On  the  other  Jide^  Laurence  and  Burnaby  contended 
-r-That  the  ^rWiltgt  oi  free  fhipy  free  goods y  when 
allowed,  was  allowed,  as  well  in  coailing  voyages 
as  in,  ^y  Qth^r  coiirfe  of  trade;  that  this  point 
ymn  d^d^d  as  to  the  extent  of  privilege   under 

the 
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nos7r**a  stc.   ^^^  Dutch  Treaty  {a)  ;  that  the  prcfcnt  cargo  was  fer- 
woradePie-  thejr  proteded  by  the  inftru^pns  of  His  Maiefty  in 

BADE  Nova  r  i  j        ^ 

Aurora.      CouHcil,  ift-F/A.  iSoj,   whieh  dkt^Qt.  "The  com. 

'7u«tf  iz.h,  manders  ef  our  (hips  of  war  and  priv^teitrs,  not  to 
i«o5'  moleft  any  neutral  veffcl  laden  folely  with  grain,  and 
going  to  Spain^  to  whomfoever  the  fai4  gr^in  mj^y  bo- 
long,  unlcfs  it  be  brought  ffom,  or  be  dcftiaiBd  to,  ^ 
bleckaded  port.-' 

In  reply ^  thf  King^i  Jdvofati  and  Robinfon  fald— 
That  in  the  Dutch  cafes,  the  principle  of  law  depended 
upon  the  ftipul^tions  of  Treaty^  in  which  this  article 
was  conneaed  with  another  that  allowed  a  free  traffic 
between  the  ports  of  the  enemy,  efpccially  recognized 
and  confirmed  as  to  its  meaning,  in  ^n  explanatory 
article  (*),  figned  by  Sir  W^  Tmpl^y  at  the  Hagu^^ 
^o  Dec.  1675.  With  regard  to  the  King's  inftruc- 
tion,  it  was  obferved  that  they  related  only  to  a  fupply 
of  com  going  to  the  kingdom  of  Spmn^  viz.  ta  cafes  of 
importation  }  that  this  could  not  be  deemed  a  cafe  of 
impcMtation,  bemg  only  a  VQyag«  ^^^  ^P  Spanifi 


(a)  The  Tonge  Ja^f  Bipcl,  Matter,  a^d  other  veffels  t^km 
under  convoy  of  two  Frmh  frigates, .  going  from  fort  Louis  10 
the  r#JM/— Lords,  Feb  1759.— In  a  note  to  an  old  cafe,  {theFrUnd- 
/chap,)  it  is  flated^  that  the  <|ueftion  upon  the  conftruaion  of 
the  Treaty  with  the  Dutcb,  whether  a  Jhad  fhip  bound  from 
pntemrnfiport  to  anatbir  enemy' i  party  ihould  proteA  the  cvgo» 
was  folemnly  determined  in  favour  of  the  claim,  by  the  Court  of 
Appeal,  the  Lord  Chancellor  present,  iu  the  cafe  af  the  Catia-^ 
rlna  Joanna,  from  Cai&i*  to  Doniiri,  »8  Jmmc  1746. 

(3)  Chahner^9  Colkof  Tfcaties^  wl.  1.  p.  191. 

7  P«>rt 
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port  to  another,   which  might  be  made  fubfcrvimt  ^^^^^^^^^ 

to  the  purpofes  of  the  intcrjxal  trade  of  Spain,  in  other  1^**^  "  ph- 
articles  befides  corn,  as,  m  the  prefent  uutance,  m     auko^a. 
parrying  articles  for  naval  ufe.  yum  rsiH 

JUDGA^ENT* 

Sir  William  Scott. — This  cafe  may  be  determinedi 
without  deckiu^  any  thing  a$  to  the  Treaty,  on  the 
quality  of  the  cargo,  and  the  inilufcions  whichf 
have  iflued  for  the  protedion  of  com  going  to. 
Spain.  The  prefent  cargo  confifts  of  5514  fanegas  of 
wheat,  and  70  barrels  of  flour — T)^t[c  conftitute  tJft 
cargo ;  and  although  there  were  on  board  fome  othar 
fmall  articles,  as  1 2  do^en  of  oars,  smd  6  quintals  of 
red  ochre,  they  ^e  not  material,  I  think,  to  affe£k  thfe 
{Nivilege  of  the  principal  cargo,  being  com,  going, 
under  the  humane  permiffion  of  His  Majefty,  to  an 
enemy  afflifled  with  famine  and  peftilence  at  the  fam« 
^me.  It  is  objected,  that  this  cargo  does  not  come  under 
the  literal  term^  of  the  inftru£tions,  which  are  d^cribed 
to  be  for  the  importation  of  corn^  &c.  But  it  would,  inmy 
ppinion,  be  no  more  than  the  fair  intprprctatioh  of  tha 
humane  intention  of  thefe  inftrufUons,  to  confidertfaemii 
as  extending  as  well  to  the  diftribution  of  com  betweeBl 
the  provinces  of  Spain,  as  to  an  impqrtation  directly 
£rom  any  other  country.  Indeed  the  inriulgence  would 
be  in  a  great  meafure  ii  uitlefs  without  this  conilrudioflL 
{f  cargoes  onboard  neutral  fhips  are  entitled  to  protec^ 
lion,  in  coming  from  the  North  of  Europe  to  the  north* 
cm  ports  of  Spain,  they  are  to  be  protefted  alfo,  by  the 
ipirit  of  the  fame  inilrudions,  in  being  diftributed  after^ 
wards  between  the  provinces  of  that  kingdom.  I  am 
therefore  difpofed  to  hold  thi^  cargo  entitled  to  protect 

tion, 
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KostTa^sic-  ^^^^  ^nlefs  the  privilege  (hall  have  been  forfeited  by 

KORA  Ds  Pie-  any  fraudulent  ot  improper  conduft ;  fince  every  grant 

Aurora,     of  this  kind  muft  be  fairly  and  honourably  a£ted  upon; 

— —  and  if  fraud  is  interpofed,  and  the  parties  refort  tofub- 

lul  '     terfuges  of  ill  faith  for  their  protcftion,  they  may  juftly 

beconfidereiitohave  forfeited  all  benefit  from  the  fpecial 

indulgence  which  has  been  granted  to  them. 

Ic  is  objefled  on  this  head,  that  the  papers  are  falfe, 
and  that  there  has  been  a  grofs  mifreprefentation  of  tbe 
property,  fince  the  bills  of  lading  expr«f«  the  iccount 
and  riik  of  the  mafter ;  and  there  are  other  papera 
which  fcem  to  defcribc  the  outward  cargo  as  having 
been  fold  for  him.  This  latter  paper -does  not  appear  to 
be  (igned  by  him,  and  therefore  it  does  not  neceffarily 
affefb  him.  The  bill  of  lading  is  rather  a  ftronger 
document.  But .  when  the  mafter  comes  to  his  ez, 
amination>  he  gives  a  fair  account  of  the  whole  mat- 
ter, fo  as  to  induce  me  to  fuppofe,  that  the  defcrip- 
tion  in  the  bill  of  lading  muft  have  originated  in  mif. 
apprehenfion.  The  paper  is  certified^  I  obferve,  by 
Mr.  O'Brien^  the  Britijh  agent.  The  mafter,  confix 
dering  him  in  his  public  chara£ter, might,  perhaps,think 
that  what  was  done  before  him  was  conformable  to  the 
regulations  of  this  country.  Under  thefe  circumftances 
he  may  be  (iippofed"to  have  Tigned  the  pSper,  either 
.without  knowing  its  contents,  or  at  leaft  without  any 
intention  of  impofing  upon  Britijh  cruifers,  ^ndBriHfl!> 
Courts  of  Juftice.  It  would  be  trescting  him  too  harihly 
to  pronounce  that  he  has  forfeited  the  benefit  of  the 
inftruftions  by  this  conduit.  I  fliall  therefore  reftore 
the  property,  but  fubjeft  to  the  payment  of  the  captor*s 
£xpences,  owing  totheialfe  defcfiption  which  hasbtCA 
given  pf  this  tranla^on  in  the  (hip's  papers. 


\ 
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THE  PURISSIMA  CONCEPTION,  y'«'"7rt.. 

An c RES,  Mailer. 

^T^HIs  was  the  cafe  of  a  Spartijh  vcflcl  which  had  been  Prite  Aa— 

formerly  zBriiiJh  fhip  taken  by  the  French ^  and  ii^l^^c^. 
fold  to  the  S/^z«//^  owner  before  the  commencement  of  ^b^^^^.'^.I^'' ^ 
hoftilities  between  Creat-Britajn  and  Spain.    A  claim  f'^^  r«:aptured 
Vasgiyen  for  rcftitution  on  falvage  on  behalf  of Ma/>&^74;>  ^^  purchafed 
Warren  the  former  Britijh  proprietor.  ,  b<;rv,tc  sp.wm 

On  the  fart  of  the  Captor,  the  King's  Advocate  cm-  jj^ei''""  "" 
tended — That  the  reftituticn  oi Britijh  property,  direft-  « 
cd  by  the  Prize- Aft,  did  not  apply  to  the  circumftances 
of  the  prefcnt  cafe.  That  it  related  to  captures  and  re- 
captures,  which  fliould  be  made  during  the  lime  of 
hoftilities  with  the  State,  from  which  the  property  was 
finally  recovered.  That  in  this  cafe  the  property  had 
been  duly  feized  and  converted,  and  acquired  by  the 
Spaniard^  whilft  Spain  was  in  a  ftate  of  neutrality  as 
to  this  country.  That  it  was  to  be  conlidercd  there- 
fore in  the  light  of  all  other  Spanijh  property ;  and 
the  fubfequent  capture  by  a  Britijh  cniizer  would  eiiurc 
to  the  benefit  of  the  captor  only,  without  revefting  any 
intereft  in  the  former  Britijh  proprietor. 

On  the  p^rt  of  the  former  Britijh  Proprietor^  Laurence 
faid — That  if  the  Court  was  ofopinion  that  this  property 
was  not  capable  of  being  reftored  under  the  general  pro- 
irifions  of  the  claufe  of  the  Prize- Aft,  there  was  ftill  an- 
other ground  on  which  the  intereft  of  the  former  owner 
might  be  fupported ;  fince  it  was  fuggefted  that  the 
veffel  had  not  been  carried  into  a  French  port  at  the 
time  of  the  capture  by  the  French ^  but  that  (he  had  been 
taken  lo  Algeftras^  and  had  not  been  legally  con- 
demned. 

Judgment; 


Ill 
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The  JuJDiCMfiNi:. 

CoiicE?Ti w.  Sir  William  Scatt. — On  the  general  qaeftioir  of  laUr} 
^  %r«i  th  '^  fliould  be  difpofed  to  hold  that  a  veflel  taken  by  the 
<^i-  enemy^  ^nd  condeinned,  and  then  fold  to  a  neutral 
}>erfon^  would  be  completely  converted^  and  that  the 
character  of  the  veflel  fo  impreiTed  would  not  be  di- 
Vefted  in  favor  of  the  former  Britijh  dwner  by  fubfe« 
quent  hoftilities.  If  it  appears,  however,  that  the  veflel 
x^ras  not  carried  into  ^JFrench  port  at  the  time  of  capture; 
that  circumfl:ance  may  be  fufiicient  to  fhake  the  pre- 
fumption^  that  would  otherwife  arife  in  faVor  of  a  legal 
condemnation.  I  wilt,  therefore,  permit  the  BritiJB 
proprietor  to  give  proof  as  to  the  defed  of  cdndemna^ 
tion,  if  he  has  it  in  his  power*  I  fhall  alfo  perniit  the 
taptor  tog>roduce  evidence  on  that  point. 

Jgls*.^**  ^''''        ^^  ^  fubfequent  day  (u)  this  cafe  came  before  th« 

Court  again,  on  proof  of  the  fentence  of  condemnation 
-  which  appeaired  to  have  pafled  in  the  Court  of  Prize 
at  Parii^  on  examinations  taken  before  the  Oovemor  of 
Algijirasy  and  in  which  it  was  recited,  **  that  the  vc/fel 
was  an  Englijb  fhlp,  captured  Within  a  mile  of  the 
Spanijb  coaft,  on  a  Voyage  from  England  to  Malta. 


99 


Onthe/e/a^Sy  LaUrencecomtndtd — ThattKe  fentence 
difclofed  a  ground  of  nullity  on  the  face  of  it.  That  at 
French  Court  of  Prize  could  hot  proceed  on  examina- 
tions taken  before  the  magiftrate  of  a  neiitral  country: 
That  in  this  refpe£l  the  fentence  was  more  ddfedivc 
than  thdfe  of  the  French  Corifular  Courts  in  Norway^ 
in  which  the  whole  proceedings,  fuch  as  they  were^ 
had  pafled  under  the  pretended  authority  of  the  BeK 
ligerent  nation.  That  the  examination  recited  another 
iaflk  alfo  iJ^rhich  otight  to  have  prevented  the  capttsreS 
altogether,  and  have  efititkd  the  itM  to  pfotcaiofl^ 

fmcc 
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fince  it  was  declared  to  have  been  taken  within  the        The 
dlftance  from  the  coaft  of  Spain  to  which  iheprofedion  ctiKcttTio«. 
0f  territory  txtends.  ■ 

Judgment.  '*^^ 

I  do  not  fee  fufficient  reafon  to  dlftinguifh  this  cafe 
from  that  of  the  Henric  and  Maria^  which  I  underftand 
is  yet  fufpended  for  fenlence  before  the  Court  of 
Appeal.  Although  the  ground  of  that  decifion,  in 
this  Courty  was  not  fuch  as  I  fhould  have  approved 
in  principle,  if  it  had  not  been  in  fome  meafurc  forced 
upon  me  by  the  pradice  of  my  predeceifors,  it  is  the 
rule  to  which  I  (hall  adhere,  until  the  fuperior  Court 
has  giveh  a  decifion  upon  it.  As  to  the  other  point. 
That  the  fhip  ought  to  have  received  proteftion  from 
the  Spanijb  governmentt,  it  does  appear,  undoubtedly, 
on  the  face  of  the  fentence,  that  the  capture  was  made 
in  a  place  where  the  laws  of  amity  and  good  faith 
would  impofe  a  duty  of  protedion  upon  the  Spanijh 
government.  But  it  is  a  known  principle  of  this  Court, 
that  the  privilege  of  territory  will  not  itfelf  enure  to  the 
protedion  of  property,  unlefs  the  State  from  which  that 
protection  is  due,  fteps  forward  to  affert  the  right.  In 
this  inftance  the  Government,  from  which  the  protec- 
tion was  undoubtedly  due,  did  not  think  proper  ta 
'  vindicate  thofe  fights ;  and  it  is  not  competent  to  the 
party  to  whom  the  property  belongs  to  aVail  himfelf 
of  the  plea.  I  mufl  therefore  pronounce  this  fhip 
'to  have  belonged  to  the  Spanijh  owner  at  the  time  of 
capture,  as  property  acquired y«r^  belli  h^  the  French 
eaptor,  and  duly  trasferred,  before  the  commence- 
ment df  hoftilities  between  this  country  ^nA'Spain* 
'the  title  of  thef  Brltljh  proprietor  being  diverted,  the 
ftip  mtifl  be  condemned  as  pri:^e  to  the  captor.  . 

SEVERAL 
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SEVERAL  DUTCH  SCHUYTS- 


Head-money—  cj-ff^  Kin^s  Advocote  ftatcd — ^That  thefc  were  armed 
iiow  confidered,  mejfels  taken  from  the  enemy,  and  defcribed  as 
^  wT?cqJir«d  tHUifports  ;  but  that  it  was  doubted,  whether  this  de- 
tob^iSaoi'Jy."  fcription  would  entitle  the  captors  to  the  reward  of 

head-money  under  the  Prize-Ad>  as  it  did  hot  appear 
that  the  fhips  had  any  commifiion  of  war. 

Court. — ^They  may  be  armed  only  for  their  own 
defence ;  as  they  have  no  commifiion  to  afl:  ofFenlively, 
they  cannot  be  confidered  legally  as  Jhips  of  war ^  to 
thd  efied  of  entitling  the  captors  to  head-money. 

Pronounced— Not  due. 

So  in  the  cafe  of  a  Spanijh  fhip,  4th  July^  armed  as 
.  a  packet y  belonged  to  the  king  of  Spaitij 

Tibe  Court  faid — That  it  did  not  come  within  the 
defcription  of  fliips  for  which  head-money  was  due. 
That  it  was  neceffary  that  the  vefTel  Ihould  have  been 
a  commiflioned  veffel  of  war,  to  warrant  the  Court 
to  pronounce  for  head-monoy  under  the  Ad  of 
Parliament. 


j,r.riah,  THE  SUSANNA,  Smith,  Mailer. 


Z805. 


^aITz^^  npHis  was  a  cafe  on  a  monition  prayed  a^fainft  the 


cation  for  a  caftain  of  HisMajefty's  fliip  Arabyto  proceed  to 

art  fea,  lapfe  of 


M  fea,  lapfe  of    adjudlcatioa  on  a  veiTel  and  her  cargo,  which  had 


beea 
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l)een  feized  as  prize  by  the  Arab  in  Sepiimb'er  1799,     Svianxa. 
and  had  been  upfet  and  loft  under  the  mah^gement  of     _  ' '        ■ 
the  pnze-mafter,  owing  to  his  tijjefted  mifconduCty  in        x««> 
crowding  too  great  a  prefs  of  fail,  to  join  in  fchace  of 
another  velfcl,  which  the  Arab  \(ras  then  purfmng,    ' 

On  the  pari  of  the  captain  of  the  Arab^  the  Kin^s 

Advocate. — This  is  not  a  cafe,  in  which  the  captora 

are  bound  to  proceed  to  adjudication,  fince  the  veffel 

has  not  been  carried  into  port     The  Prize-Aft  im- 

pofes  this  duty  on  all  capters  bringing  prizes  into  port  j 

vintil  that  time,  if  a  veffel  is  loft,  without  any  imput«» 

ation  of  blame  on  the  captors,  they  are  entitled  to  be 

difmiffed  without  inftituting  proceedings.  The  groimds 

on  which  this  fuggcftion  is  made  are,  befides,  not 

fufEcient  in  point  of  evidence  to  fupport  the  charge^ 

linoe  there  is  nothing  more  than  the  afEdavit  of  the 

cc^refpondent  in  London  averring  his  belief  that  the 

fafts  alledged  are  true*     It  is  to  be  remembered  alfo, 

that  the  a£l  complained  of  happened  fo  long  ago  as 

'799»  during  the  laft  war,  and  that  no  fatisfaftory 

caufe  has  been  afligned  why  the  owner  has  not  prof&- 

cuted  his  demand  before.  It  would  therefore  be  necef-- 

fary  to  Ihew  that  due  diligence  to  that  effedhad  been 

ufed.     Nothing  is  produced,  but  an  apology  that  the 

owner  had  delayed  to  enter  his  complaint,  on  account 

of  the  embarrafled  ftate  of  hisx)wn  circumftances  and 

bis  ignorance  of  the  law.    If  the  £afts  alledged  were. 

to  be  examined  now  on  the  reprefentation  of  the 

claimant,  they  would  fail  to  make  out  a  cafe  of  mit'' 

condud,  or  unjuftifiable  feiziue^  which  would  be  itt*^ 

ceflary  to  fix  the  captor  with  a  refponfibility  for  thig 

loi&    No  papers  are  produced  to  eftabliih  this  pointy 

YOU.VU  s  whether 
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StfsAVKA.     •whether-  the  fei^ure  was.  juftifijjjle,  or  not,  on  ^bich 

juHr^t'Oi '  ^^  whole  of .  the  application  muft  depend.  As  t^ 
^i**5--  mifinanagement,  the  general  prcfumption  is  in  favour 
of  the  captors^  who  muft  be  fuppofed  to  ad  wiih  a 
due  regard  to  t'tieir  own  fafety,  and  the  prefervation  of 
the  property  which  they  were  prepared  to  confider  as 
their  own.  Under  thefe  circumftances  the  Court  will 
not  think  itfelf  bound  to  call  on  the  captof  to  proceed 
to  adjudication. 

In  fuppnrt  of  the  motion^  Lautmce  and  Zwahe^^^^ 
4  The  diftinflion  as  to  property  not  brought  into  port, 

is  not  maintainable.  Captors  are  equally  charged  with 
refponfibility  for  property  feized  as  prize  from  the 
moment  of  detention.  From  that  moment  the  aO:  is 
cither  a  juftifiable  or  a  wrongful  ad.  The  captors  are 
the  perfons  in  poflcflion  of  the  goods,  and  of  the 
jpapers  by  which  the  legality  of  the  feiaure  is  to  be 
tried  ;  and  the  only  method  of  afcertaining  that  point 
is,  by  proceeding  to  adjudication.  On  principle  of  law, 
therefore,  no  diftinftion  can  be  maintained  as  to  the 
faft,  whothef  the  fhip  is  brought  into  port  or  not— 
The  captors  are  in  either  cafe  equally  bound  to  pro- 
ceed for  their  own  juftification.  As  to  the  objedion 
arifing  fift>m  the  lapfe  of  time  which  has  intervened, 
that  alfo  is  repelled,  by  obferving,  that  the  papers  have 
been  in  poffeflion  of  the  captors y  and  that  the  delay  in 
inftkuting  earlier  proceedings  was  a  negleft  of  du^ 
6n  their  part,  rather  than  any  laches  to  be  imputed  to 
the  claimant.  It  is  not  to  be  underftood,  however, 
that  there  has  been  all  this  intermiffion  on  the  part  of 
die  claimant.  He  proceeded  in  the  firft  inftance  ta 
make  the  bfti  a  matter  of  repreientation  to  his  own 

government  J 
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4|Eoyeniinent ;  and  it  was  not  until  he  had  had  an  op-  swsanna. 
j)ortiinity  of  confulting  Mr,  Pinckney,  that  he  was  ad-  .  ^^^^ 
vifed.to  makq.his  application  to  this  Court.  ^^oy 

t  JuDGMENt. 

Sir  WiUiam  Scott. — This  is  a  call  on  one  of  the 
King's  officers  to  proceed  to  adjudication  on  a  fhip> 
which  was  feized  almoft  fix  years  ago.     The  fa£l:  on 
which  the  application  is  oiade^  is  therefore  of  a  very 
antiquated  date ; .  at  the  fame  time  I  will  not  fay,  that 
mere  time  alone  would  be  an  abfolute  bar,  if  the 
daimant  had  ihewn  that  he  had  ufed  due  diligence,  and 
that  he  had  been  prevented  by  circumftantes  of  ine-  • 
yitable  and  incurable  neceility  from  profecuting  his 
demand  in  due  time.  The  affidavit  on  which  the  motion 
k  introduced,  ilates  pnly,  ^^  that  the  fhip  was  feized  as  * 
prize  at  fea,  that  certain  perfons  were  put  oh  boards 
that  the  King's  fhip  parted  in  chafe  of  another  vefiel^ 
that  this  fchopner  joined  in  the  chace,  and  by  carrying 
too  much  fail  was  upfet  and  loft.''  Th^  veifel  was  not 
brought  into  port.     The  obligation  on  the  captors  to 
infUtute  proceedings  may,  therefore,  I  think,  be  held 
not  to  attach  quite  fo  ftrongly,  as  when  a  fhip  is  brought 
into  port,  when  the  captor  has  taken  complete  poiTef* 
(i<»i>.and  is  bound  by  the  ezprels  directions  of  the 
Prize- Ad  to  proceed  to  adjudication.    Whillt  the  fhip 
is  at  fea,  he  may  deliberate,  and  after  mature  invefti- 
gation  difcharg^ '  himfelf  of  the  cuflody;    He  may 
remain  liable  for  mifcondud    ia    having  detained 
at  fea,  but  the  obligation  to  proceed,  in  the  dlre£t 
qvteftion  of  Prize,  is  not  fo  imperative  upon  him,  as 
in  a  cafe  where  the  veiTel  is  adually  brought  in.    IS 
any  jbconrenjence  is  to  be  apprehended  from  delay» 
tia$  will  be  fufficiently  counteradtd  by  the  oppor- 

I  a  tunity 
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susAWNA.  tunity  which  the  other  party  has  of  inftituting  pro** 
^^  ^  "  cecdings,  and  of  calling  upon  the  captor  to  compenfatc 
x8o5,  '  »  for  the  detention,  under  another  form  than  that  of  a 
Prize  Proceeding.  Under  the  circumftanccs  of  the 
prefent  cafe,  I  cannot  fay  that  any  laches  is  imputable 
to  the  captor;  ftill  lefs  fuch  as  wHi  remove  the  impu- 
tation of  delay  that  is  chargeable  on  the  other  party. 
The  onm  lay  upon  the  claimant.  He  ought  to 
have  proceeded,  and  within  a  reafonable  time.  ITie 
affidavit  of  Mr.  Ihomfon  ftates,  "  that  the  veffel  had 
been  felzed  as  priz6  ;*'  though  the  accuracy  of  that 
expreilion  may  be  a  little  doubted,  fmce  I  fee  that  on 
the  next  day,  after  overhauling  the  veflel,  the  cargo 
was  direfted  to  be  (lowed  again,  as  if  all  deliberation 
was  not  over,  and  as  if  the  ad  of  feizure  had  not  de- 
finitively  taken  place.  The  ffiip  and  cargo  might  have 
been  liberated  ;  but  the  Arab  chafed,  and  this  fehooner 
was  made  to  join  in  the  purfuit.  That  was  an  ini*. 
proper  a£l  undoubtedly  ;  becaufe  if  you  feize  a  ntxx^ 
tral  veflel  for  the  purpofe  of  examination  and  fea/ch^ 
youiiave  no  right  to  employ  that  veflel  as  an  inftrument 
of  capturing  other  veflels  before  adjudication.  But  by 
whom  w^  this  done  ?  It  is  ftated,  in  the  affidavit,  "  to 
have  been  done  by  the  prize  mafter,and  the  men  put  on 
board.*'  I  do  not  fay  that  Captain  Capel  would  be  en- 
tirely  exonerated  on  that  account ;  becaufe,  if  the  per- 
fons  were  put  on  board  by  his  authority,  he  might  upon 
ftrift  priiiciples  of  law  be  anfwerable  for  the  proper  ex- 
ecution of  his  orders.'  But  it  is  fomething  to  be  confi- 
dered,  Inacaufedepending  fomuchiipon  circumftances,' 
that  the  ground  of  complaint  is  not  a  matter  perfonally 
Imputable  to  the  officer,  againft  whom  the  demand  for 
reparation  \%  now  made.    Then  as  to  thepoint  at  iflue^ 

Whether 
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Whether  the  lofs  was  occafioned  by  too  great  a  prefs     Svsawwa. 
of  fail  ?  I  can  perceive  very  great  difficulty  in  arriving  "^ 

at  any  fatisfaftory  conclufion  on  a  queftion  fo  pro-        7^0^^* 
pounded,  and  under  the  contradiftory  evidence,  which 
the  Court  muft  exped  to  receive  upon  it,  at  the 
diftaitce  of  fix  years.     If  the  queftion  had  come  be- 
fore the  Court,  recenfi  fadoy  it  would  even  then  have 
been  furrounded  with  confiderable  difficulties  J    but 
when  it  is  brought  before  me  at  the  diftance'of  fix 
years,  though  time  alone  will  not  operate  as  a  bar,  yet 
in  conjunction  with  the  conduA  of  the  party,  and  the 
increafed  difficulties  that  would  attend  the  cafe,  if  en- 
tertained, it  may  not  improperly  produce  that  eflcdk. 
It  would  impofe  a  moft  unjuft  burden  oa  Captain 
Capelj  at  this  diftance  of  time,  to  call  on  him  to  anfwer 
to  a  charge  of  fuch  minutenefs  as  thiit,  which  1  have 
flated,  when  his  officers  and  crew  are  all  difperfed,  and 
the  material  pointof  the  enquiry  is  not  fuggefted  to  have 
pafied  imder  his  own  immediate  knowledge  or  obferva* 
don.    That  the  claimant  has  been  involved  in  embar- 
raffed  drcumftances,  is  no  fufficient  excufe  fbr  the  de- 
lay which  has  taken  place,  becaufe  it  does  not  appeajr 
that  the  cafe  was  laid  before  the  very  refpedable  Gen- 
tleman, Mr.  Pinckneyy  who  has  given  his  opinion  upon 
^t,  until  December  laft,  above  five  Years  after  the  time 
of  the  tranfaflion.  -The  ignorance  of  law,  which  has 
been  fuggefted,  is  in  itfelf  not  a  legal  excufe.     It  is  in 
the  prefent  cafe  lefs  deferving  of  attention,  fince  it  is  the 
common  principle  of  the  law  of  Nations,  and  fami- 
liar to  the  minds  of  all  perfons,  that  the  Court  of 
Admiralty  is  the  proper  Court  for  redrefs  of  injuries 
pf  this  nature.    If  the  claimant  has  miftaken  hk  way» 

>  ^  and 
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and  has  not  purfued  his  remedy  in  a  proper  nanneF, 
and  m  due  feafon,  his  errror  ihould  not  expofe  other 
parties  to  the  inconvenience  of  being  h^raffed  by 
proceedings  at  this  diftance  of  time,  when  the  very 
circupiftance  of  d^Iay  has  unavoidably  occafioned  ad? 
ditional  diiEcuhies  in  eftablifhiag  their  defence,  and 
on  a  poi];it)  which  muft  at  all  times  have  been  con- 
fidered  as  a   queftion  of  delipate  and  difficult  dif? 

■ 

cuiCon, 


yupt  »oth| 
1805. 

Evidence — In- 
convenience oi 
adniiiiing  afii- 
davits  on  the 
part  cf  captoriy 
— Such  affidavit 


THE  HAABIIT,  Giertsin,  Matter, 

'T^His  was  the  cafe  oi^iDaniJh  veffel  laden  with  fpars 
and  fir  timber^  taken  near  Dunkirk^  on  a  voyage 
from  Frederickjiadt  to  VOrienty  and  proceeded  againfl 
for  a  breach  of  the  blockade  of  that  port.  The  maftcr 
had  flated  in  his  depofitions,  ^^  that  he  was  twelve 
Engltjh  miles  from  Dunkirk  when  he  firft  made  land; 
that  he  had  fhaped  his  courfe  for  the  Channel^  and  waf 
ftecring  for  i' Orient  at  the  time  of  capture," 

On  this  evidence  J  Laurence  contended  on  the  part 
of  the  claimant,  that  it  was  a  cafe  of  immediate  reflv^ 
tution^  and  that  there  was  nothing  on  the  face  of  th^ 
tranfadion  that  could  in  any  manner  juftify  a  demand 
for  captors'  expences^  which  had  been  intimated  on 
the  other  fide. 


On  the  fart  of  the  captors^  the  King^s  Advocate  in 
reply  preifed  flrongly  upop  the  Court|  the  hardibipj^ 

5  ^^ 
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The 
Haabet* 


tb  which  pcrfons  employed  on  the  blockading  fervice 

would  feel  them/elves  expofed,  if  the  veffel  was  to  be 

releafed  immediately  upon  the  reprefentation  of  the-     ^X>^**^ 

neutral  mafter^  without  afFordmg  the  captors- an  op- 

pcrttmity  of  giving  their  ftatement  of  what  pafTed  at 

ihe  time  of  capture,  fo  far  at  leaft  as  to  juftify  the 

leizure,  and  to  entitle  them  to  their  expcnces« 

Judgment.  ^ 

Sir  William  Scott. — -This  veffel  was  going  from  Frs^ 
dsrickftadty  as  it  is  afferted,  to  Port  UOrient,  with  a 
cargo  of  timber.  The  firft  fource  of  information  td 
which  the  Court  ufually  reforts,  is  the  evidence  of  the 
perfons  on  board  the  captured  fliip.  Among  the  inter* 
rogatories  that  are  addreffed  to  them,  there  are  fome 
on  which  the  captors  might  be  fuppofed  to  be  equally 
qualified  to  fupply  information ;  The  number  of  the 
crew,  the  place  of  capture,  and  many  other  circum.i* 
(lances,  which  are  included  ui  the  number  of  ftan4- 
ing  interrogatories,  are  as  much  in  the  cognizance  of 
the  captors^  as  of  the  other  parties.  The  general 
rule  of  law,  notwithftanding,  is,  that  on  all  points  the 
evidence  of  the  claimants  alone  ihall  be  received  in  the 
firft  inftance  ;  and  if  no  doubt  arifes  upon  that  view 
of  the  cafe,  the  Courtis  bound  by  the  general  law,'  as 
well  as  by  the  Ad  of  the  Britijh  LegiOature,  to  take 
thofe  points  as  fully  demonft rated.  It  is  a  poffible  thing 
indeed,  that  witneffes  may  be  forfworn,.ahd  that  much 
injuftice  may  be  done,  as  in  all  references  to  human 
teftimony  dangers  of  that  kind  may  be  to  be  encoun# 
tered.  Courts  ofjuftice  mud  neverthelefs  proceed 
pn  general  principles  f  though  they  will  receive  the      . 

«  4  evidence 
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The        evidence  with  caution,  and  ^cigh  it   againft   any 
teft  of  credibility  thai  can  be  coUefted    from    tho 


1S05. 


yyn,  20th,  nature  and  complexion  of  tb?.  vi  hole  cafe  taken  toge- 
ther. The  rule  by  which  this  Court  has  always 
been  guided,  is,  I  believe,  conformable  to  the  gene- 
ral practice  of  all  the  nations  of  Europe^  which 
direSs  the  evidence  to ,  be  taken  from  the  perfons  oq 
board  the  captured  fliip.  The  French  indeed  have  de- 
viated, and  they  admit,  the  examinations  of  the  captors  ; 
^  but  their  proceedings  in  matters  of  prize  have  been  of  a 
yery  ftiifting  nature,  fometimes  bordering  upon  piracy, 
at  other  times  as  at  prefent,  I  am  informed,  profeff- 
ing  to  abftain  from  the  capture  of  a  fingle  neutral 
vefleL  It  is  altogether  a  lyftem  of  capricious  or  tem- 
porizing policy,  which  is  not  to  be  held  up  as  a  model 
to  a  nation,  which  purfues  a  regular  and  ccnfirtejpt 
conduft,  upon  p?:inciples  recognized,  and  adopted 
from  the  mpft  ancient;  times  in  all  the  Count lics  of 
Europe.  The  rule  being  then,  to  take  the  original 
evidence  of  the  claimant  as  conclufive,if  not  impeached^ 
I  feel  myfelf  bound  to  pronounce,  that  the  dcpofitions 
in  this  particular  cafe  are  as  void  of  fufpicion,  a&  any 
which  the  Court  is  in  the  habit  of  perufing.  The 
-fliip  appears  clearly  to  be  the  property  of  a  merchant 
in  Norway.  If  there  is  any  thing  falfe,  or  in  any  de- 
gree doubtful  in  the  reprefentation  ijirhi^h  has  been 
given  by  the  cla.imants,  it  is  in  that  part  which  relates 
to  the  place  of  captur?.  The  mafter  fays,  to  the  third 
interrogatory^  *^  that  he  was  twelve  miles  from  Butu 
kirk^  which  bore  S.  S. !?.  ^  and  *'  that  he  was  taken, 
as  he  believes,  becaufe  he  Vfas  bound  to  UOrient^^ 
There  is  no  mention  of  their  vicinity  to  a  blockaded 

a  '  port. 
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port,  as  having  been  fuggefted  by  the  captor.    The        th© 

mate  and  the  other  witnefs  fpeak  to  the  fame  cffcft.  „ ^ 

Then  what  is  there  to  be  placed  in  oppofition  to  this     >«  aotb, 
account  ?  merely  a  fufpicion,  arifing  from  the  circum-        '  °^* 
ftance,  that  Dunkirk  happened  to  be  the  firil  land 
which  the  vellel  made.  That  the  veflel  fhould  have  gone 
fofar  down  the  Channel  before  her  courfe  was  changed, 
does  not  appear  to  me  to  be  fo  extraordinary,  as  ne- 
ceffarily  to  raife  a  fufpicion,  that  the  courfe  was  altered 
for  the  purpofe  of  getting  into  that  pon.     As  to  the 
<juality  of  the  cargo,  it  affords  no  ground  of  inference 
that  is.  ip  any  way  unfavourable  to  the  cafe.    It  is  a 
cargo  of  fpars  and  fir  timber^which  might  be  as  much 
wanted  at  UOrienty  as  at  Gravelines ,  or  Dunkirh 
Under  this  defe£t  of  all  circumftances  of  fufpidon  in 
tb^  original. evidence,  the  Court  Is  called  upon  to  ad- 
mit t|ie  affidavits  of  the  captor^—  ^rfl,  for  the  pur- 
pofe of  wor]dng  condemnation ;  or,  if  that  fails,  to 
fave  the  captors  from  the  payment  of  any  expences 
which  they  may  have  incurred.    If  1  {hould  accede  to 
this  demand,  the  confequence  would  be,  that  I  piuft  do 
it  upon  a  uniform  principle  of  adipitting  affidavits  uni-  ^ 
verlally  aqd  in  allcafe^,  though  tl^^reihould  be  nothing 
to  excite  fufpicion  in  the  original  evidence,  and  though 
the  language  of  all  the  witnefles  is  as  precife  as  poffible. 
I  can  come  to  no  fuch  conclufion.     It  would,  I  think, 
be  productive  of  great  mifchief  on  all  fides ;  It  might 
throw  into  the  way  of  captors  a  temptation  to  exceed 
the  line  of  their  duty,  and  the  exad  bounds  of  juf- 
tice  and  of  truth ;  and  it  could  not  fail  to  impofe  upon 
^e  Court  a  moft  unpleafant  difficulty  in  the  exercife  of 

its 
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The  its  judicial  fimdions.  For  how  could  the  Court  decide  f 

Haabbt 

'  Counter  affidavits  muft  be  introduced,  which  would 


juni  20th,  neccffarily  be  contradiftory.  Which  ihould  the  Court 
•°^*  believe?  Can  it  be  maintained  that  the  preference 
fhould  be  given  to  the  captors  ?  and  that  in  oppofitioii 
to  the  general  rule  of  law  which  has  given  the  pre* 
ference  the  other  way,  and  whkh  direds,  that  the  pro*^ 
perty  of  the  neutral  claimant  ihall  not  be  eondemned, 
except  on  evidence  coming  out  of  his  own  mouthy 
or  arifing  out  of  the  clear  circumftances  of  the  traa* 
Ikdion.  If  this  rule  is  unfatisfadory  to  captors.  It  is 
neverthelefs  the  rule  which  the  law  prefcribes*  It  1$ 
my  duty  to  take  care  that  the  rules  of  law  are  obferved, 
and  that  the  rights  of  war  are  not  exceeded ;  and 
certainly  in  no  cafes  more  than,  in  this  particular 
branch  of  the  Law  of  nations,  which  muft  in  its  na- 
ture operate  with  fevere  reftraint  upon  neutral  com- 
merce: and  if,  in  difcharging  this  duty^  diOatisfadions 
are  created,  as  has  been  infinuated,  I  muft  endeavour 
to  fiipply  fortitude,  to  treat  with  proper  difregard  the 
unfavourable^  but  unjuft  opinions,  that  any  perfons  may 
be  difpofed  to  entertain.  Looking  to  the  depofitions,  I 
am  obliged  to  hold  that  the  affidavits  of  the  captorir 
cannot  be  admitted  {a).  On  the  nature  of  the  fad  itfelf 

i^ 


{d)  25th  of  July  1805,  in  the  GRerltigbeit,  The  Court  had 
occafion  to  obferve  again  upon  the  inconvenience  of  admitting  affi- 
davits to  be  introduced.  Affidavits  had  been  received  on  an  aver- 
ment that  the  (hip  had  a  flag  flying  for  a  pilot  to  0/Iind  at  the  time 
of  capture.  On  the  difcuflion  of  the  contradi£tory  evidence  arifing 
oil  this  enquir}^— 

,    Judgment* 
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It  might,  I  think,  be  expeaed,  that  the  qucftion  of     u^'^Vbt.. 

diftance  or  locality  fhould  be  better  fixed  than  by  —— * 

mere  dry  affidavits.  It  does  not  appear,  according  to  ^^Joj^^* 
the  mafter's  account,  that  at  the  time  of  feiKure  he  was 
charged  with  an  attempt  to  get  intoDi^n*/r*.  If  his  fitu- 
ation  had  been  a  ground  of  fufpicion  at  the  time,  the 
^ittention  of  the  crew  might  have  been  called  to  it  j  and 
though  it  might  be  a  thing  to  be  done  with  fome  deli-? 
cacy,  I  cannot  but  think  that  fome  mode  of  bringing 
the  faft  to  the  notice  of  the  crew,  and  of  fupplying  in- 
f onBation  to  the  Court,  might  be  reforted  to,  better 
than  by  affidavits  at  a  fubfequent  time.  If  the  reflel 
was  within  throe  miles  of  Dunkirkj  and  within  fight 
of  the  town,  it  might  have  been  pointed  out  in  the 
prefence  of  both  crews ;  it  is  not  to  be  fuppofed  that 
out  of  eight  Nonvegiansy  of  whom  the  captain  had  a 
right  to  feled^  the  witneifes  that  fliould  be  examined, 

if 


JVDGMBNT. 

Sir  JVtlBam  Scott.'-^'The  imputation  of  breaking  the  blockade 
lias  already  been  pronounced  under  the  affiftance  of  Gentlemen 
pf  the  Trinity  Houfe^  not  to  be  fupported  on  a  general  view  of 
the  evidence,  and  the  fttuation  of  the  vefTeU    The  (hip  would 
^erefore  have  been  reftored  on  the  former  hearing,   but  for  an 
averment  on  the  part  of  the  captors^  that  a  flag  was  flying  for  a 
pilot  to  cany  her  into  OJtend\  and  that  tlie  mailer  admitted  in  con- 
▼crfation  that  he  waa  going  to  Oftend.  Certainly  if  the  captbr's  evi- 
dence could  be  taken  alone,  it  would  be  fufficient  to  fubftantiate  this 
averment  j  but  the  Court  is  under  the  neceflity  of  not  taking  their 
reprefentation  alone ;   and   if  thai  is  pofitivcly  contradicted,  the 
Court  finds  itfelf  under  a  dilemma,  to  which  it  muft  always  txpedl 
to  be  reduced  by  admitting  fuch  affidavits.     W  hen  the  fa  As  are 
pofltively  denied^  and  that  <?enial  cannot  be  invahdated  by  any  ade- 
quate meaoti  of  eiUmating  the  credit  of  the  witnefies,  there  is  no 

other 
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H  aT^et,     ^  ^^^  ^^  ^^d  ^^^  bi  ought  ^to  their  notice,  one  might 
I"'  n^t  have  been  found  honeft  enough  to  depofe  to  it. 

^\1,IT^'     Upon  the  whole  of  this  difcuffion,  I  am  of  oi*imon 
that  my  dutyimpofes  upon  rae  the  obligation  of  refift- 
I         ing  fuch  evidence ;  and  I  muft  pronounce  that  this 
Ihip  and  cargo  are  entitled  to  be  reftored  without  pay- 
ment of  the  captors  expences. 


other  way  of  proceeding  but  by  laying  out  of  the  cafe  all  this  ez« 
traneotts  matter,  and  by  recurring  to  the  original  evidence.     The 
Court  cannot  attach  itfelf  to  perfonal  confiderations,  and  'fay, 
this  is  the  affidavit  of  fuch  a  Gentleman^  and  that  of  an  ordmary 
perfon ;  it  cannot  decide  on  grounds  fo  vagu^and  unjudicial^  as 
thofe  of  mere  rank  and  {Ituation  in  life;    thofe  are    grounds 
towhich.it  is  impoffible  for  me^  fitting  here,  to  advert,  in  any 
manner  that  can  produce  a  conclufion.     The  imputation  of  dire^ 
interest  i>  equal,  or  perhaps  fbronger,  on  the  captor,  than  on  the 
witneffes  from  the  captured  fhip«    The  mafter  pofitively  fwears 
that  he  had  not  a  flag  flying ;  he  admits  that  a  flag  had  been 
flying  at  a  particular  time,   aad  for  another  purpofe,    but  not 
Agreeing  with  the  reprefentation  of  the  captors ;    and  the  twa 
accounts  can  only  be  reconciled  by  fuppofing  that  there  muft 
have  been  fome  miflake  as  to  the  time.     As  to  the  declaration 
which  is  laid  to  have  been  madci  of  an  intention  of  gohig  to 
Ofiendf  the  mafter  denies  it  altogether.    This  is  the  ftate  of  the 
dilemma  to  which  the  Court  is  reduced,  and  it  vrill,  I  hope>  put 
it  upon  its  guard  againft  the  admiffion  of  fuch  affidavits  in  future 
cafes.     On  a  view  of  the  whole  evidence,  I  cannot  fay  that  the 
averment  of  the  captors  is  eftablifhed.     I  fay  no  more,    ha  that 
it  is  not  ifiahiybed.     That  being  laid  out  of  the  queftion,  the  cz(k 
reverts  to  its  former  ftate,  in  which  it  would  have  been  pronounced 
.a  cafe  of  reftitution ;    I  fliall  therefore  now  decree  this  ihip  aa4 
^rgQ  to  be  reftored. 
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GENERAIh  HAMILTON,  Fi.inn,  Maften  ysUy^th, 

'805, 

fy^His  was  the  cafe  of  a  (hip  which  had  been  pur-  Blockade— 
^    chafed  in  a  blockaded  port,  and  had  failed  on  a  >;\^J,P,";[',itd* 
voyage  from  the  Seine  to  New  Orleans^  and  had  been  P^rt^P^f^tj  ; 

driven  by  ftrefs  of  weather,  into  a  port  of  this  kingdom,  taching— 
where  fhe  was  feized.     A  claim  was  given  for  the  cwntJ^  by*^  *  ** 
vefTel  as  the  property  of  the  purchafer,  a  merchant  ^'!kjL''"i^ 
cf  America.  "^tZ^"^  ' 

vo]rage* 

In  fupport  of  the  claim^  Laurence  ftated^— That  the 
▼cffel  had  become  bondjide  the  property  of  the  claim- 
ant, and  had  been  purchafed  out  of  the  proceeds  of  the 
outward  cargo.  That  as  to  the  breach  of  blockade, 
the  (hip  could  not  be  coniidered  as  taken  in  deUdo^  as 
fhe  had  concluded  the  firft  term  of  her  voyage,  and 
had  come  into  a  port  of  this  kingdom. 

On  the  part  of  the  Captor y  the  King's  Advocate  con^ 
tended — ^That  the  refort  to  a  Britijh  port  was  not 
a  volnntary  ad,  but  a  meafure  of  necefCty ;  that  it 
could  not  therefore  be  coniidered  as  any  termination 
of  the  intended  voyage,  if  that  could  in  law  be  held 
fufficient  to  abfolve  the  veiTel  from  the  penalty  of  hay* 
ing  broken  the  blockade,  .but  that  fuch  a  confequence 
could  not  be  allowed.  That  it  would  be  in  the  power 
of  any  purchafer  to  fele£t  a  neighbouring  port  for  the 
firft  port  of  deilmation,  for  the  mere  purpofe  of 
avoiding  the  penalty.  That  the  found  principle  of  law 
f equired  that  the  offence  fliould  not  be  extinquifhed 
till  the  veflel  had  reached  her  own  port^  and  agree- 
able to  this  principle  is  the  Rule  laid  down  by  the 
States  of  i/0J/a»^  in  1630  (41); 

(41)  %  Admiralty  Reportf,  p.  i%6^ 

JUDOMSNT|» 


«« 
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GENERiVL 

Hamilton. 

XS05. 


Judgment. 
Sir  William  &<2//.— Thig  Is  a  veffd  which  has  been 
purchafed  in  a  blockaded  port ;  and  therefore,  unlefs 
anyjuft  grounds  of  diftinftion  can  be  pointed  out,  it  will 
come  under  the  general  rule  which  has  been  already  ap- 
plied to  cafes  of  that  defcription.  It  is  firft  faid,  that  the 
jveffel  had  been  purchafed  out  of  the  proceeds  of  the 
cargo  of  another  vcffel,  but  that  cricumflance  cannot 
avail  on  a  queftion  of  blockade.  If  the  fhip  has  been 
furchafcdin  a  blockaded  port,  /^^/ alone  is  the  illegal 
act,  and  it  is  perfedly  inunaterial  out  of  what  funds  the 
pu-chafe  was  efieded.  Another  diftinftion  is,  that  the 
veffcl  had  terminated  her  voyage,  and  therefore  that 
the  penalty  would  no  longer  attach.  It  is  true,  that 
flie  had  been  driven  into  a  port  of  this  country  by 
ftrefs  of  weather ;  but  that  is  not  defcribed  by  the 
mafter  as  forming  any  part  of  the  original  deftination^ 
which  is  reprefented  to  have  been  to  New  Orleans. 
It  is  impoflible  ^to  cenfider  this  accident  as  any  dif- 
contiauance  of  the  vayage,  or  as  a  defeazance  of  xSm 
penalty  which  has  been  incurred.    Condemned. 


1805. 

Xlot^ade  of 

March  1805 — 
— Rmniifion  of 
the  blockading 
lquidroo~-Re- 
Ulttttion. 


CHRISTINA  MARG  ARETHA,  HELGESEN,Miiftcr. 

^His  was  the  cafe  of  a  veffel  that  had  failed  from 
Cadiz^  4th  April  1 8  05,  and  was  captured  off  Or/ir^/- 
ne/s  on  the     th  of  May^  and  proceeded  againft  for  a 
breach  of  the  blockade  of  Cadiz. 

On  the  fori  oftke  Captor,  the  King^s  Advocate  ftatcd 
»— That  it  was  notorious  that  the  port  of  Cadim  had 
feisen  blockaded  by  a  Britijh  fquadron  fmce  the  month 

of 
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Chi-istina 

Mar.oai.b- 

THA. 


.of  January  \  that  the  maftcr  of  this  veffd  acknow- 
ledged that  he  had  Called  on  the  1 8th  March^  and  that 
he  had  been  fent  back  by  the  blockading  {hips ;  that  """T^^ 
he  never thelefs  failed  again  in  defiance  of  the  block-  i««5» 
ade,  on  the  4th  of  Aprils  under  a  pretence  that  he  had 
been  informed  by  the  Danijh  Conful,  and  had  read  it 
m  French  papers^  that  the  blockade  of  G7J/2;  had  been 
raifed. 

On  the  pari  of  the  Claimant^  Laurence  and  Swabey 
contended — That  the  penalty  of  the  blockade  did  not 
attach  uiid^r  the  circumftances  of  this  cafe ;  that  the  ' 
blockade  of  Cadiz  was  at  that  time  a  blockade  de  foElo 
only,  lince  the  notification  of  the  blockade  of  that 
port  was  no(  made  tlU  the  25th  of  April  \  that  the 
blockade  de  faHo^  impofed  by  Sir  y.  Ord  as  com- 
mander of  the  Britijh  fquadron,  might  be  relaxed  by 
&e  fame  authority ;  that  it  had  been  fo  relaxed,  as 
dicrc  was  an  Opportunity  of  proving  by  a  certificate 
icaax  on  board  ano^hor  veflel  that  failed  about  the  fame 
rime,  by  which  it  appeared  that  the  Governor  of  Cadiz 
had  communicated  to  the  Danijh  Conful  <^  that  Sir 
y.  Qrd  bad  announced  to  him^  a  declaration  that  neutral 
flyips  might  fail  ;'*  that  diis  fliip  failed  in  confcquence  of 
that  relaxation^  and  did  in  hOt  pafs  in  full  view  of  the 
Britifh  fifuadron,  without  moleftation,  and  was  feized 
oSOrfrrdnefs  by  a  cruizcr,  that  could  not  have  received 
»y  iafemaalion  of  the  blockade  of  Cadiz^  fo  as  to  juf-« 
tify  the  capture  on  that  preteace. 

Judgment* 

Sir  William  Scott.'— The  only  queftion  t^  be  confi- 
dered  in  this  cafe  is.  Whether  I  ihall  diredt  the  captor's 
expcacci  to  bepaid,  becaufc  it  is»  I^think^^  fully  proved, 

thaB 
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M  aVcITe^    ^^^^  ^^^^^  h^  ^cn  no  breach  of  the  blockade.  The  vclTol 
'^"^'        came  out  of  Cadizy  and  was  not  (lopped  by  any  block- 

jyfy  ^ih^      ading  fquadron,  but  by  a  cruizer  in  the  Channel^  which 
»*05.       was  not  called  upon  to  fuftain  the  public  fervice,  and 
cannot  therefore  plead  a  juftification  from  the  nature 
of  any  peculiar  public  duty,  that  had  been  impofed 
upon  her.   We  have  heard  occafionally  a  good  deal  of 
the  blockade  of  Cadizy  without  being  in  pofleflion  of 
any  precife  and  accurate  information  on  the.  fubjed  :  It 
feems  at  all  tuples  to  have  been  a  blockade  of  a  very 
fluduating  and  vacillating  nature,  and  it  is].impoiIible 
not  to  feel  the  difEcuIcy  which  is  thrown  upon  the 
Court  by  this  manner  of  keeping  up  that  blockade.  If 
the  feizure  had  been  made  by  one  of  the  fquadron 
which  had  before  been  employed. on  that  fervice,  it 
-  would  have  been  fome  proof  of  the  exiftence  of  the 
blockade }  or  if  there  had  been  any  miftake  as  to  the 
hGt,  there  would  have  been  fome  plea  fot  indemnifi- 
cation on  the  part  of  the  captor  j  but  the  privateer 
which  has  thought  proper  to  bring  in  this  vefTei  had  no 
knowledge  of  the  Modsade  defaClo^  and  if  it  is  pre- 
tended that  the  feizure  was  made  under  the  notifica- 
tfonof  the  25th  ofjpril,  which  had  intervened  before . 
the  capture,  it  would  have  been  prudent  to  have  ap- 
plied it  only  to  fuch  fhips  as  might  be  fuppofed  to  have« 
received  notice  of  it.     On  thefe  confiderations  I  am* 
of  opinion,  that  there  is  no  fufficient  ground  to  grant 
the  captors  their  expeoces. 


TRfflffTEN, 
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THE  TRIHETEN,  Wallin.  >'' f* 


rcleafed. 


1805. 

nrni%  was  the  cafe  of  a  Swedijh  fhip  taken  on  the  ^^^x  b'*  notifi. 

a  8  th  of  May  J  on  a  voyage  from  Sables  D^Olonne  to  cation,  i^^prn 

St.  Lucary  and  proceeded  againft  for  a  breach  of  L^ic^vurci" 

blockade  of  that  port.  '^!i^>.„, 

2  2d  May^ 

On  the  part  of  the  Captor^  the  King^s  Advocate  ar- 
gued— That  the  ports  of  Cadiz  and  St,  Lucar  had 
been  put  under  blockade  by  notification  of  the  25th 
ol  April ;  that  this  veflel  failed  for  St.Lucar  from  a  port 
ci France  on  the  22d  of  May ;  that  fufficient  time  had 
elapfed  to  affe£t  the  mafter  with  a  knowledge  of  this 
blockade^  and  that  the  fh'p  and  cargo  would  be  fubje^t 
to  condemnation. 

On  the  part  of  the  Claimant^  Laurencf.-^ThU  is  a 
vefTei  which  had  taken  on  board  a  cargo  of  wheats 
under  the  permiilion  of  the  King's  inftrufUons  of  the 
I  ft  of  February.  The  charter-party  bears  date  the  1 8th 
of  Aprily  by  which  the  different  parties  contraQed  for 
a  voyage  to  St.  Lucar^  and  if  that  port  ihould  be  under 
blockade,  to  fome  other  Spanifh  port.  This  circum* 
ftance  is  by  no  means  immaterial,  as  tending  to  fhew,that 
the  original  fcheme  of  the  voyage  could  not  be  charged 
with  any  intention  of  breaking  the  blockade.  The 
kding  went  on,^  and  the  bill  of  lading  was  figned  on 
the  18th  of  May.  On  the  2  2d  the  fliip  failed,  and  it 
is  true,  undoubtedly,  that  fo  early  as  the  25th  of 
Aprily  a  notification  had  been  made  by  the  Govern^ 
msnt  of  this  country,  declaring  the  port  of  St.  Lucar 
toi)e  tmder  blockade  \  but  it  \%  to  be  recolle£k:ed  alfO) 

Tox^vi.  f  that 
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-  *^**         that  almoft  at  the  fame  time,  when  this  notification 
,  iflucd,    news    arrived    that     the    Britijh    fquadron 

July  5ih,      i^ad  been  driven  off  by  the  combined  fleers  of  the 

1805,  ^ 

enemy,  fo  early  as  the  loth  of  Api^iL  It  became, 
notorious  to  the  world,  from  the  moment  of  the 
declaration  being  made  public,  that  the  blockading 
force,  to  which  the  notification  muft  be  fuppofed  to 
have  referred,  had  been  driven  off;  it  was,  from 
the  commencement,  null,  and  defecHve,  in  the  main 
circumftance  that  is  required  to  give  it  operation; 
and  it  would  be  highly  unjuft  to  bind  down  on 
neutral  veffels  the  obfervance  of  -a  notification,  fo  ac- 
companied  by  a  circumftance  that  defeated  its  opera- 
tion. This  cafe,  therefore,  is  to  be  confidered,  alto- 
gether independent  of  the  prefumptions,  that  have 
been  held  to  arife  from  notifications  in  other  cafes  ; 
the  notification  being  defeated,  the  veffel  would  have 
been  entitled  to  a  warning,  if  any  blockade  de  faRo 
had  exifted  when  flie  arrived ;  without  that  notice,  it 
is  impoifible  to  contend  that  this  veffel  has  been  guilty 
of  any  breach  of  the  blockade. 

In  reply ^  the  King's  Advocate  contended — That  al^ 
though  the  blockading  fquadron  had  been  driven  off, 
it  was  not  to  be  prefumed  that  the  notification  had 
been  renounced,  or  that  no  other  force  was  employed 
to  keep  up  the  blockade.  On  the  contrary,  it  might 
be  fuppofed  that  Sir  J.  Ord^s  fquadron  would  imme- 
diately refume  its  flation,  as  foon  as  the  combined 
fquadron  had  difappeared.  It  was  equally  ^otorious. 
that  the  enemy's  fleet  had  not  remained  on  the  coaft>. 
but  had  failed  away,  itfelf  an  objed  of  puxfuit  to  the 
fleet  under  Lord  NelfQtu 
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The  Court  afked  whether  it  was  underftood  on  the    t^jI^et^j,, 


part  of  Government,  that  the  blockade  of  Cadiz  had  — — — — 
continued  an  effedive  blockade  under  the  notification  ^x^?|*** 
of  the  25  th  of  April. 

The  King's  Advocate  faid,  he  underftood^  that  it  was. 

Judgment. 
Sir  W.  Scott.— li  that  is  fo,  1  muft  require  the  faO:  to 
be  proved,  becaufe  it  certainly  is  notorious  that  the 
Britijb  fquadron  was  driven  off"  on  the  i  oth  of  April 
by  a  fupcrior  force.  It  rauft  be  (hewn,  that  the  aftual 
blockade  was  again  refumed.  Confidering  the  cir- 
cumftances  of  this  cafe,  and  that  the  vefTel  was  taken 
on  the  French  co;i(l  fo  long  ago  as  the  18th  of  May^  I 
am  not  difpofed  to  hold  that  the  mere  aft  of  failing  for 
Seville  or  S/.  Lucar  under  the  dubious  reprefentation 
'which  we  have  of  the  ftate  of  the  aftual  blockade 
at  that  time,  is  fufEcient  to  fix  upon  this  veffel  the 
penalty  of  breaking  the  blockade. — Ship  and  cargo 
reftored. 


THE   CUO,  alias  WILLIAM  HIT,  >,t\^f' 

ScHAKEN,  Mafter, 

#-pHis  was  the  cafe  of  a  fhip  taken  on  a  voyage  from  i-i«nce  t#  pui^ 
^'   Antwerp  to  London^  and  claimed  by  the  houfe  of  out  of  ti.c  hand« 
Rucker^  Lujhington^  and  Co.  as  property  which  had  mcrehanrT*^ 
been  accepted  by  Mr.  0/y,  tl^ir  Agent,  ^t  Antwerp,  TcL^cVngTbad 
for  their  account ^  in  fatisfadion  of  a  dtbt  due  to  them  ^*d^"^'L  w 
irom  the  bankrupt  eftate  of  a  merchant  of  that  place.  '« *''/"'''»  *^  '*^« 

*,  rt  r  ^    ccmc\ufion  of  tkt 

under  a  licence  obtamed  by  them  for  that  purpofe,  wtfr,«  given  by 

•        n  r        ^  *  the  J^gtnt  in 

icftUutioo. 

Fa  In 
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cT^*  ^^  d^Vc?w«  to  the  Claim^  the  Kmg*s  Advocate  con- 

_*..**—*  tended — That  the  circumftances  under  which  the  vcffel 
yuey  ijd,  ^5^5  accepted)  oould  not  have  been  difclofed  to  the 
Privy  Council,  finceit  appeared, from  the  letter  of 
Mr.  0/y  to  his  own  consignee  in  Lendor^  "  That  the 
fhip  was  to  be  delivered  up  to  the  houfe  of  Rucker, 
Lu/hingterty  and  Co.  only,  upon  their  giving  bend  to  re- 
Jiore  the  veffel  at  the  return  of  peace ^  or  to  pay  double 
valued*  it  was  to  be  inferred  from  thence  that  the  pro- 
perty was  at  the  time  of  capture  veiled  in  him.  The 
terms  of  the  bond  for  the  reftitution  of  the  vcffel  at 
the  return  of  peace,  were  fufficient  to  defeat  the  effeQ: 
of  the  transfer,  and  to  fubjeft  the  veffel  to  be  ftill 
confidcred  as  the  property  of  the  enemy  \  as  it  was  held 
in  the  Zechs.  Gefcbwijlern^  4Adm.  Reports,  p.  loo. 

Infupport  of  the  Claintj  Laurence  argued — ^That  the 
property  v/as  vefted  in  the  houfe  of  Rucker ^  Lujhing' 
ton^  and  Co.  and  not  in  0/y,  at  the  time  of  capture  ; 
the  bill  of  fale  had  been  made  to  O/y,  in  the  capa- 
city and  under  the  dcfcriptioh  of  agent  to  the  Britijh 
houfe.  The  neceflity  of  giving  bond  for  the  reftitu. 
tion  of  the  (hip  at  the  time  of  peace,  was  a  mere  form 
impofed  by  the  French  Government  during  the  laft 
war,  which  did  not  appear  to  have  been  enforced ; 
If  the  bond  (hall  be  enforced,  the  parties  might  fub- 
mit  to  pay  the  penalty,  inftead  of  complying  with  the 
condition ;  as  in  the  Surinam  cafes,  the  Lords  held, 
that  bonds  to  return  to  Amjierdam  were  not  to  be 
taken  as  conclufive  evidence  of  that  fa£l,  nor  as  tanta- 
mount to  the  performance  of  the  condition,  fo  as  to 
lay  a  ground  of  condemnation  in  the  Prize  Court : 
That  the  effeft  of  the  bond  would  be  to  abate  the  value 
of  the  affignment,  but  could  not  defeat  the  title  of  the 

claimants 
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1 

claimants  to  receive  the  benefit,  as  far  as  it  might  ex-        J**^*. 

^  Clio* 

lend  under  the  grant  of  His  Majefty's  licence. 


Judgment. 

Sir  William  Scott. — This  cafe  comes  before  the 
Court  upon  the  conftruftion  of  His  Majcfty's  licence, 
granted  to  the  houfe  of  Rucker  and  Lu/hington^  to  ac- 
cept the  affignment  of  the  Britijh  (hip,  the  CHo^ . 
which  was  to  be  made  over  to  them  as  a  fatisfaftion 
for  a  debt  due  to  them  before  the  war  from  a  merchant 
at  Antwerp ;  and  as  far  as  the  parties  themfelves  were 
concerned,  the  tranfaftion  appears  to  have  pafled  in 
perfeQ:  conformity  to  the  application.  They  employed 
Mr.  Ofy  of  Antwerp^  as  their  agent,  and  he  afts  for 
them,  throughout,  in  recovering  this  property  out  of 
the  wreck  of  a  bankrupt  cftate.  It  appears,  however, 
that  he  gave  a  bond  to  the  French  Government  for  the 
reilitution  of  the  (hip  at  the  conclufion  of  the  war, 
and  it  is  obje&ed,  that  this  circumftance  ought  to 
have  been  difclofcd  to  Government,  at  the  time  of 
obtaining  the  licence — If  known,  certainly  it  ought. 
The  exaft  Itate  of  the  tranfafliion  ought  to  be  fairly 
reprefented  ;  but  here  is  enough,  I  think,  tQ  eKone- 
rate  the  claimant  from  any  charge  of  fuppreflion, 
fince  the  licence  was  obtained  in  February^  and  the 
firft  mention  that  occurs  of  the  bond  was  not  till  the 
JAay  following,  which  is  fufEcient  to  remove  from 
them  all  fufpicion  of  ill  faith  iu  concealing  this  cir- 
cum(^ance. 

The  whole  foundation  of  the  claipi  is,  that 
what  has  been  done  is  agreeable  to  the  intention 
of  Government,  and  I  am  difpofed  to  think  that  it  is« 
The  parties  were  not  to  purchafe,  but  to  take  from  a 
bankrupt's  eftate^    when  Government  grants  a  li. 

F  3  cence. 


July  a  3d, 
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The         cence,  it  muft  be  fuppofed  to  grant  all  that  is  nc- 
.    ceffary  to  carry  it  into  efFeQ:.    The  claimants  could 


Clio. 


jkiyzid,  not  go  to  Antwerp  themfelvcs;  they  were  under 
the  neceffity  of  employing  an  agent:  he,  afting 
as  their  mandatory,  under  the  licence,  might,  I 
conceive,  be  entitled  to  recover  {a)  againft  them, 
though  an  alien  enemy,  a  full  indemnification  for 
the  terms  of  the  aflignment.  They  would  be  anfwer- 
able  to  him  if  the  bonds  were  put  in  fuit,  on  their 
refufal  to  re  deliver  the  veflel. 

Under  thefe  circumftances,  it  is  altogether  a  cafe 
very  different  from  that  which  has  been  cited, 
in  which  the  Court  did  think  itfelf  warranted  to 
hold  a  differerit  rule  '  againft  perfons  going  into 
the  enemy's  country,  and  becoming  the  afferted 
purchafers  of  vefftls,  which  the  enemy  is  in- 
duced to  make  over,  either  really,  or  oftenfibly,  on 
account  of  the  war.  In  that  cafe,  the  fa£t  itfelf 
fuggefted  a  ftrong  ground  of  fufpicion,  and  it  be- 
came neceffary,  for  the  purpofe  of  coimterafting 
fraud,  that  the  Court  fliould  fet  its  face  againft  fuch 
limitations  in  the  pretended  aft  of  transfer.  In  the 
prefent  inftance,  there  is  no  reafon  to  doubt  the  reality 
of  the  transfer.  In  acceding  to  the  terms  of  the  bond, 
the  claimants  would  do  no  more  than  they  were 
bound  to  do  for  the  indemnification  of  their  airent. 
and  they  are,  I  think,  entitled,  under  the  feir 
conftruftion .  of  the  licence,  to  accept  the  fliip  upon 
thefe  terms,  as  the  only  terms,  perhaps,  upon  which 
it  could  be  obtained. 


{a     See  Kenftngton  t.  JngVtSy  Eaft'«  Rep.  Vol.  8.  p.  273—287. 
W^lh  Y.  William^  i  Salk.  46.  th^re  cited, 

THE 


HIGH  COURT  OF  ADMIRALTY. 


7» 


THE  OMNIBUS,  Tenncs.  >/ri3d, 

1805. 

iT^His  was  the  cafe  of  a  (hip  claimed  fer  Mr.  Puyl of  sh!p  unHc r  neu- 
Embden^  but  appearing  by  the  evidence  to  be  the  J^/^r^/Vby  "^ 
property  of  a  merchant  of  Gucrnfey,  and  placed  under  's^ui^V^,^^^ 
neutral  colours  for  the  purpofe  of  carrying  on  the  y„''c1riTcuim* 
importation  of  gin  from  Holland.  °^  Mr.  Ruy!  of 

'  as  not  fupp  I  red 

J«^r«^ «««««.«>««  1)V  the  evidence 

UDGMENT.  ^ondcmu.- 

Sir  William  Scott.-^Thc  only'queftion  is,  Whether  '*""•' 
this  fliip  and  cargo  arc  the  property  of  Mr.  Ruyl^  fur 
whom  they  arc  claimed  ?  It  is  admitted  to  have  been 
a  Britijh  fhip,  transferred  at  the  beginning  of  the  war 
to  the  father  of  the  prefent^  who  was  alfo  the  former 
mafter ;  and  it  is  affertcd  to  have  been  again  fodd  by 
him  to  the  prefent  claimant.    It  appears,  however,  that 
the  veflel  continued  under  the  management  of  the  former 
mafter,  and  in  the  fame  courfe  of  trade,  in  which  it 
had  been  always  employed,  from  Cuernfey  to  Amjler* 
daruy  never  once  going  to  the  port  of  her  pretended 
owner  ;  and  though  the  mafter  profeffes  to  have  cor- 
refponded  with  Mr.  Ruyl^  not  a  fcrap  of  any  fuch 
correfpondence  is  produced.     The  Court  has  often 
had  occalion  to  obferve,  that  where  a  fhip,  aflerted  10 
have  been  transferred,  is  continued  under  the  former 
agency  and  in  the  former  habits  of  trade,  not  ail  the 
fwearing  in  the  world  will  convince  it  that  it  is  a 
.genuine  tranfaftibn.     The  prefent  cafe  has  none  of 
the  marks  of  a  real  transfer  upon  it.     The  former 
mafter  is  not  only  continued,  but  it  is  made  one  of 
the  ftipulations  of  the  bill  of  fale,  that  'ne  fliall  not  be 

F  4  removed. 
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Tiie         removed.    How  can  the  purchafer  be  faid  to  acquire 


Omnibui. 


the  right  of  property,  under  a  bill  of  fale  with  fuch  a 
jufyzid,  claufe,  carrying  with  it  a  defeazance  of  the  title 
which  it  pretends  to  convey. — I  have  no  hefitation 
in  pronouncing  that  Mr.  Ruyl  has  no  interefl  in  this 
property.  The  letters  from  the  pcrfons  in  Holland ^  to 
Mx.Priaulx  of  Guernfey^  intimate  as  much  by  fuch  ex- 
preflions  as  thefe,  "We  advifeyou  not  to  fend  back  thii 
veffel  till  we  apprize  you  how  things  go  here."  Would 
they  have  written  fo  to  the  correfpondent  at  Guernfey^ 
if  the  property  had  belonged  to  Mr.  Ruyl^  their  neigh- 
bour, at  Embden  ? — Thefe  are  marks'  of  an  interefl: 
ziGuernfey.  It  is  fuAicient,  however,  to  pronounce, 
that  the  property  is  not  fhewn  to  belong  to  the  claim- 
ant.  As  the  (hip  and  cargo  are  involved  in  the  fame 
tranfadion,  and  in  the  fame  claim,  they  will  both  b^ 
fubjeft  to  condemnaii6u. 


yv/,  Hts  jHE  JOHANNA  THOLEN,  O^terlo. 

Cui'^ing trade     qpHis  was  the  cafc  of  a  Fruffian  veffel  taken  on  a 
wiMi  t'lfc™^'  voyage  oftenfibly  from  Bourdeaux  to  Embden^  but 

of"'  ■  d/mnl!     adually  tu  Antwerp^  under  falfe  papers. 

rion— 'Ancient 
uradtiCC;  2c  c« 

On  the  part  of  the  Captor^  the  King's  Advocate  ftated 
the  cafe  to  be  that  of  a  veffel  carrying  on  the  coafting 
trade  of  the  enemy  with  falfe  papers,  and  contended* 
that  according  to  the  praftice  of  the  Court  of  Ad- 
miralty, which  had  alfo  been  affirmed  by  the  Court 
of  Appeal,  a  veffel  takAi  in  that  coilrfe  of  fraudulent 
trade  would  be  fubjeft  to  confifcatiQn« 

On 


---     I 
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On  the  part  $f  the  Claimant^  Laurence^  —The  eri-         Ti»c 
dence  of  property  as  to  the  (hip  is  complete  and  fatis-      jntliH. 
fa&ory.     It  is  not  a  cafe,  therefore,  in  which  farther  ' 
proof  being  neceffary,  the  Court  may  exercife  a  power        tios.  * 
of  deciding,  whether  it  will  receive  farther  evidence^ 
from  perfons  already  appearing  to*  be  implicated  in 
fraud.     In  fuch  cafes  the  Court  has  refufed  to  ad- 
mit farther    proof,   and   the  confequence  has  been 
condemnation.     It  may  be  the  effed    of  fraud  to    . 
draw   upon    itfelf  judicial    difcredity    with  all    thel 
Oonfequences    to   property,  which   may   attend    an 
incapacity    of    affording    credible     evidence    in  a 
Court  of  Juftice  ;  but  beyond  that,  to  contend  that  a 
Jbip^  clear  as  to  all  queftions  of  property,  but  carrying 
on  the  coafting  trade  of  the  enemy,  even  under  felfc 
papers,  is  fubjecl  to  condemnation  in  a  Prize  Court, 
in  the  way  oi penalty  inflided  on  an  offence,  is  to  go 
farther  than  the  decifions  of  this  Court   have  yet 
gone,  and  farther,  it  may  perhaps  be  thought,  than  it 
13  competent  to  the  nature  of  a  Court  of  Prize  to 
proceed.     The  Court  will  paufe,  therefore,  before  it 
fan£tions  fuch  a  principle  in  any  cafe.    In  the  prefent 
inftance,  more  particularly,  all  that  depends  upon  the 
chfe  and  exclujive  charader  of  the  coaiUng  trade  of  a 
particular  country,  entirely  fails ;  fince  the  port  of 
deftination  is  Antwerp ^  a  place  which  has  been  de- 
clared  a  free  port  by  the  government  of  France^  and 
which  therefore  flands  clear  of  allobjeftion  drawn  from 
the  reftrided  nature  of  its  trade  in  time  of  peace.     On 
thele  grounds  it  is  hoped  that  the  Court  will  not  pro* 
nounce  this  veflel  fubjed  to  condemnation. 

In  repl^^  the  King*s  Advocate. — The  principle  of  law 
on  which  this  veflel  will  be  fubjeft  to  condemnation, 

appeared 
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TKe        appeared  fo  clear  afid  obvious,  that  it  was  thought 
tho'len.     fufficient  merely  to  ftate  ihe  fafts  in  the  original  argu- 
■~       "^  ment.     If  a  queftion  is  made,  however,  either  as  to 
1805. '      the  propriety  of  the  principle  itfelf,  or  as  to  the  fa^^ 
that  the  Court  has  already  applied  it,  if.  becomes  ma- 
terial to  refer  to  what  has  happened  in  many  recent 
inftances,  and  to  what  was  the  more  ancient  pradtice 
of  this  Court.     The  principle  on  which  this  Country 
formerly  afted,  was  to  confider  neutral  veffels  alto- 
gether excluded  from  the  coafting  trade  of  the  enemy, 
under  the  penalty  of  condemnation,  (^a) 

In 

(a)  From  a  paflage  in  a  letter  of  Sir  L.  Jenkinsy  (6th  Feb.  1667  ), 
it  may  be  coUeAed  that  at  that  time  a  vefTel,  carrying  enemy's  goods 
between  the  ports  of  an  enemy,  was  held  fubjedl  to  con- 
demnation. He  writes  in  anfwer  to  a  queftion  propofed  to  him 
by  King  Charles  the  Second,  "  The  queftion  which  I  am  in  obe- 
dience to  His  Majefty's  moft  gracious  pleafure  ,to  anfwer  unto, 
being  a  matter  of  fatJ:,  I  thought  it  my  duty  not  to  rely  wholly 
on  my  own  memory  or  obfervation,  but  farther  to  inquire  of  Sir 
Robert  IVlfemany  His  Majefty's  Advocate  General,  Mr.  Alexander 
Clerks  His  Majefty's  Proftor,  Mt.  Roger  How^  Principal  Aftuary 
or  Regiftrar  in  the  High  Court  of  Admiralty  of  ^n^/^ni/,  whether 
they  or  any  ef  them  had  obferved  or  could  call  to  mind  that,  ia 
the  late  war  againft  the  Dutch,  any  one  ftiip  otherwife  free,  as  be- 
longing to  fome  of  His  Majefty's  alUes,  having  carried  goods  be» 
hnging  to  His  Ma^efifs  enemies  from  one  enemy's  port  to  another,  and 
being  fei%ed  after  it  had' dif charged  ihe  f aid  goods,  laden  with  the  pro- 
teeds  of  thai  freight  y  had  been  adjudged  prize  to  His  Majefty.  They 
all  unanimoufly  refolved  they  had  not  obferved  nor  could  call  to 
mind  that  any  fuch  judgment  or  condemnation  ever  paffed  in  the 
faid  Court,  and  to  this  their  teftimony  I  muft  as  far  as  my  experience 
reaches  concur.'' 

From  the  queftion  fo  propofed,  with  refped  to  the  fubfequent 
voyage,  we  may  infer  that  the  confequence  was  admitted  as  to  the 
immediate  voyage,  at  leaji  with  enemy* s  property  on  boOrd.^^What 
effea  was  afcribed  to  that  circumftance,  or  whether  any  diftindlion 
was  admitted,  d^es  not  appear.    The  mere  circumftance  of  carry- 

iug 
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b  later  times,  which  have  admitted  many  relaxations        ''*'" 
>n  &vour  of  the  navigation  of  neutral   ftates,  the      th,len. 

_ — -.   ^^.^ 

fog  enem/s  goods  ilmply  could  not  have  been  the  main  ingredi- 
ent, in  the  queftion  asjlated  by  Sir  L,  Jenkins^  though  the  preceding 
letter  of  the  ^'wed't/h  Refident  adverts  to  that  alone. 

The  events  which  foUowecU  point  alfo  to  the  fame  principle, 
vrhilft  they  ferve  to  explain  the  relaxation  which  has  taken  placr. 
The  admiiGon  of  Dutch  ihips  into  the  navigation  of  France^  had 
been  granted,  on  the   terms  of  French  veflels,  by  Hen.  IV.  in 
1596,  as  a  boon  to  aid  (<^)  the  refources  of  the  riling  republic  ^a)  Lm  Rid,  it 
againft  Spain^  and  that  privilege  was  continued  through  fucceffive  '"  ^•''^ 
treaties  to  the  treaty  of  1647.     O"  ^^  revifion  of  the  French 
inantime   fyftem  under  Colbert t  in    1656,  the  coailing  trade  of 
France  was  intended  to  be  gradually  appropriated  to  French  fub- 
je^s  by  impofing  an  additional  tonnage  duty  on   foreign  vefTels, 
which  has   continued,  notwithflanding  the  efforts  made  on  the 
part  oi  HeiUmd  {b)  to  obtain  an  exemption.     In  fubftance,  it  is  (^)  D^Wiut 
•onfidered  as  operating  to  a  virtual  exclulien  in  time  of  peace.         i.eettrs,  vol.  u 

With  a  view  to  the  advantage  in  time  of  war,  the  treaties  53^&*Mfin^* 
between   England  and    Holland    of    i663  and    1674  ilipulated 
for  a  liberty   to   trade    to    the   ports    of   the    enemy   during 
^r.    And  as    that  article  was  not  fufficiently  explicit,  an  ad- 
ditional article  was  figned  by  Sir  W*  TempU  at  the  Hague^  ^^15^ 
"which  exprefsly  declared   *'  this  liberty  to  extend  to  voyages 
M^een  the  ports  of  the  fame  enemy,  yet  fo  that  this  declaration 
^^  not  be  alledged  by  either  party  for  matters  which  happened 
before  the  condufion  of  the  late  peace,  February  1573-4/'     This 
'nervation  feems  to  imply,  that  veiFels  had  been  recently  drawn 
'oto  judgment  on  a  different  underftanding  of  the  principle.     As 
to  Dutch  (hips  therefore,  which  were  the  chief  carriers  at  that 
^^^9  the  relaxation  was  introduced  by  Treaty.     It  was  adopted 
'o  between  England  and  France  in  the  Treaty  of  Commerce  at 
''•*pc<&/  1 7 13.     When  the  privilege  was  fo  far  conceded,  it  may 
^Ppofed  to  have  been  extended  by  eafy  gradations  to  other 

"^**at   this  was   the  progrefs  of   the  alteration    is   rendered 

.  ^'^  probable,  from  the  manner  in  which  this  fubje£i  is  treated 

^  ^^  arguments  of  CounCel,  and  in  the  expreflions  that  fell  from 

^    Court,  about   the  middle  of  the  laft  century.     In   the  war 

^    ^740  and  17449  lit  was  repeatedly  contended  that  neutral  fhips 

^  were. 
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uH^ttA     P^^^^y  o^  vcffels  fo  employed  J  m  an  open  and  undlf- 
THOLirr.      gijifed  manner,  has  been  reduced  to  a  forfeiture  of 

""T]7"7Tir*   freight  (tf).     But  if  that  penalty  attends  the  carry- 
1805.       ing  on  the  coafting  trade  of  the  enemy,  in  an  open 

1  Adm.  Rep.     and  undifguifed  manner,  it  is  natural  to  exped  greater 

^  *^  '  rigour  in  cafes  accompanied  with  a  concealment  of 

the  purpofe,  and  a  faifification  of  all  the  ordinary  do- 
cuments,  which  are  by  the  law  of  nations  required  to 
difclofe  the  real  nature  of  the  voyage.  In  fuch  cafes 
the  courfe  which  this  Court  has  purfued  in  various 
inftances,  has  been  to  refort  to  the  more  drift  prin- 
ciple of  former  times,  and  to  hold  the  vefTel  herfelf 
fubjed  to  confifcation.     Two  cafes  on    this  <  point 

(JM^"'^^*P'  are,  tht  Edward^  Bart  let  {b)j  and  t\\^  Hoffnung[c). 

Affiinifdby      In   the  former  of  thefe   cafes    fome    obfervations 

(0  AdiTi.  2d     palfed  in  argument  and  in  the  judgment,   on  the 

^"  ^  ^^"       quality  of  the  cargo,  which  was  wine  going  to  the 

neighbourhood  of  Breji.  — The  latter  was  a  cargo  of 

wine  alfo  going  to  Morlaix.     But  in   that  cafe  the 

'  Court  obferved  only  on  the  nature  of  the   voyage 

were  not  at  liberty  to  c«gage  in  the  coafting  trade  of  the  enemy, 
unlefs  under  the  privilege  of  Treaty.  It  is  in  one  cafe  aflertcd  in 
argument,  that  in  1704  and  1707,  the  P^orAp,  St.  Peter,  and  the 
Pierre  Jofepb^  were  condemned  on  that  ground  by  the  Lords  of 
Appeal ;  and  in  the  Goede  Pearle^  'a  Hamhurgb  fhip,  from  Cettc  to 
Havre,  July  9th,  1747,  the  Judge  of  the  High  Court  of  Admiralty 
cxpreffed  himfelf  to  the  following  effed : — ••  It  is  a  cafe  which  (lands 
upon  the  law  of  nations,  [in  contradiftin6lioa  to  cafes  under  fpe- 
cial  Treaties]  by  which  neutrals  cannot  let  out  their  (hips  to  trade 
from  French  port  to  French  port."  In  that  cafe,  however,  the 
freight  only  was  forfeited.  It  appears,  indeed,  in  other  inftances, 
that  thepradlice  of  the  Court  did  not  at  that  time  enforce  the  penalty 
of  condemnation.  In  the  war  of  1 756,  the  rule  continued  the  fame^ 
and  alfo  in  the  fucceeding  war.  On  that  principle  the  Veranderen^ 
from  BourJeaux  to  Dunkirk^  '77^,  and  the  Proflerite^  from  Nant% 
to  Dunkirkf  1 779,  and  other  cafes^  appear  to  have  been  reftored. 

between 
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between  the  enemy^s  ports,  with  a  falfe  deftioation  ;     .  ^  J|j' 
and    exprefsly    nodced    the  diftin£tion  between  an     THOLnr. 


open  and  colourable  deftinadon,  ai^d  the  neceffity  "  ^  ^^ 
of  adhering  to  the  more  flridt  principle  of  ^con-  1805. 
demnadon,  in  cafes  aggravated  by  a  falfificadon  of 
the  ihip's  papers.  Adoubt  has  been  raifeJ  as  to  thecom- 
petency  of  a  Prize  Court  to  apply  confifcation,  as  it  is 
termed,  in  the  way  of  penalty.  But  that  argument  has 
more  than  once  been  rcjc£tcd  by  the  Court  of  Appeal; 
and  in  one  cafe  more  pardcularly,  when  the  late  Lord 
Rofslyn  diftinftly  obferved  upon  it,  **  that  it  had 
at  all  times  been  the  practice,  and  mufl:  in  fom^  mea- 
fure  always  attend  the  queftions  which  a  Court  of  Prize 
is  called  upon  to  decide."  (d)  As  to  the  concluding 
argument,  that  Antwerp  is  a  free  port,  and  therefore 
diftinguiflied  from  other  ports,  it  is  not,  in  point  of  fad, 
(hewn  in  what  manner  that  privilege  has  been  com- 
municated. In  no  way,  however,  can  it  be  contended* 
that  the  private  views  which  the  French  Government 
may  have  entertained  in  profeffing  to  reftore  that  port 
to  its  ancient  fplendor,will  vary  the  principle  which  this  < 

(tf)  The  French  Ordinances  have,  in  very  modern  time^, 
confidered  the  deftrudlion  of  papers  and  feveral  other  incidental 
a6t8  as  fubftantive  grounds  of  condemnation. — From  an  extra^l 
from  a  more  ancient  ordinance,  framed  apparently  for  the  Sfam/h 
Netherlands y  and  printed  at  BruJfcU  16249  it  appears  that  the  55th 
Ardcle  of  that  ordinance  diflindlly  proclaimed,  ^*  That  all  goodi 
afpertaltung  to  the  enemy  Jhall  be  good  prize,  although  found  In  the 
Jbipt  of  fubjedsy  friends  or  alUes  ;  and  if  they  or  any  of  them  (hall 
Imi  found  to  have  concealed  the  goods  of  the  faid  enemy,  or  iifed 
any  plots  to  hinder  the  difcovery  of  them,  all  which  appertain  t$ 
them  who  have  committed  the  faid  fraud  Jhall  he  goodprixeJ" 

In  a  Prize  order  of  Charles  I.  in  this  Country,  A.D.  1627,  it 
is  declared,  *'  That  foreigners  attefiations,  if  §nee  difcoveted  to  he 
falfcf  Jhall  for  ever  after  be  looked  vn  as  not  to  he  credited  in  any 
e$urt** 

country 
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The 

joRANNA  country  holds  itfelf  jufltified  in  applying  to  the  ports 

Tiionw^  q£  ^  belligerent  country  generally,   and  to  veffels 

»^  24:b,  employed  in  carrying  on  the  coafting  trade  of  the 

'•^^  enemy. 

Judgment, 
Sir  William  Scott. — Upon  the  foSs  in  this  cafe,  theri? 
is  no  reafonable  ground  to  doubt,  that  the  (hip  was 
engaged  in  carrying  on  the  coafting  trade  of  the  enemy 
with  felfe  papers.  All  the  documents  purport  a  def- 
tination  to  Embden^  but  the  fliip  is  admitted  to  have 
been  forcing  her  way  to  'Antwerp^  and  for  the  pur- 
pofe  of  delivering  her  cargo  there.  To  allow  that  the 
parties  could  juftify  fuch  a  deviation  by  the  pretence 
of  a  fubfequent  intention  taken  up  at  fea,  would  ener* 
yate  every  rule  that  could  be  laid  down  refpefting  the 
coafting  trade  of  the  enemy.  As  to  the  principle  it- 
felf, I  confefs  that  the  impreflion  of  my  mind  has  aL 
ways  been  agreeable  to  what  has  been  ftated  by  the 
King's  Advocate,  "  that  the  carrying  on  the  coafting 
trade  vrfth  falfe  papers,  is  a  ground  of  condemnation, 

according  to  the  eftabliflied  doftrine  of  this  Court.*'  I 
do  not  mean  at  prefent  to  enter  into  a  difcuflion  of 
the  principle,  which  the  Court  has  in  many  inftances 
already  applied.  If  there  is  any  doubt  upon  the  rec« 
titude  of  that  principle,  it  will  be  a  great  fatisikftion 
to  my  mind  to  fee  it  corrected  by  the  decifion  of  the 
Superior  Court  Until  that  is  done,  I  ftiall  not  be 
difpofed  to  depart  from  the  rule  upon  which  the  Court 
has  hitherto  proceeded.  With  regard  to  the  diftindion 
that  has  been  drawn  from  the  chara^er  of  the  port  at 
Antwerp^  I  fee  nothing  in  the  peculiar  regulations, 
which  the  French  Government  may  have  wiflied  to 
form,  for  the  commerce  of  that  port,  that  can  extend 
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to  neutral  fliips  the  privilege  of  <;arrymg  on  the  coaft- 
ing  trade  of  France  to  that  port,  on  any  other  footing 
relatively  to  foreign  dates,  than  to  any  other  French 
ports,  acknowledged  as  fuch,  and  not  diftinguifhed 
by  any  fingular  regulation  whatever.       Condemned. 


THE  MARS,  MuRj^EY,  Mafter.  J^fyn^h, 
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npHis  was  the  cafe  of  an  American  fhip  and  cargo  Farther  proof 
taken  on  a  voyage  from  Amjierdam  to  Batavia^  cargJ— not  lU 
though  oftenfibly  defcribed  in  all  the  fhips  papers  to  be  im^'ifcatcd'in  *** 
deftined  to  Baltimore^  ^nd  in  a  letter  on  bo-ard  as  bound  J|^V.nga*^faKe*^' 
to  Tranquebar.  <icftmaiioa. 

On  the  part  of  the  Captors  ^  the  King*s  Advocate  and 
Robirifon. — This  is  an  American  (hip  which  failed  from 
Amjierdam^  as  appears  by  the  fhip's  papers,  bound  to 
Baltimore ;  but  as  the  mafter  ftates,  in  the  former 
parts  of  his  depofitions,  to  Tranquebar.  After  the 
examination  had  been  taken,  however,  but  before  the 
mafter  was  repeated  to  his  depofitions,  he  begged  to 
be  allowed  to  retraft  his  former  reprefentation,  and 
confeffed  the  aftual  deftination  to  have  been  to  Ba-^ 
tavia.  That  account  is  farther  fupported  by,  the  evi- ' 
dence  of  another  witnefs.  On  thefe  faQ:s  there  can 
be  no  doubt  that  this  fliip  and  cargo  will  be  fubjefl: 
to  condemnation.  It  might  be  fufficient  to  confider 
It  as  the  cafe  of  a  voyage  to  the  colony  of  the  enemy 
from  a  port  no<  of  the  country  of  the  fliippers,  and 
in  that  light  iff  would  be  fubjeft  to  the  principle, 
which  has  been  laid  down  with  rcfpeft  to  the  colonial 
trade.  If  it  (hould  be  faid,  that  the  nature  of  the  trade 
of  Batavia  is  not  to  be  confidered  on  the  fame  foot, 
ing  as  a  trade  to  the  clofe  colonies  of  the  We/i  Indies ^ 

14  ftill. 
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ftiU,  as  Batavia  is  part  of  the  territory  of  HoUand, 

— a  voyage  from  Amflerdam  to  that  fettl^ment  with  falfc 

^*iSo5?'^'  papers,  would  come  under  the  defcription  of  a 
voyage  in  the  coafting  trade  of  the  enemy  with  falfc 
papers*  But  there  is  alfo  another  principle  which  will 
a£fe£l  this  cafe  with  condemnation.  In  the  Rofaie  and 
Betty  (a)y  the  returned  cargo  of  a  Ihipment  fent  from 
France  to  the  I/Ie  of  France  with  felfe  papers,  was  held 
fubjeft  to  condemnation,  on  the  ground  that  the. proof 
of  property  being  defeftive,  farther  proof  would  not 
be  allowed  to  perfons  already  convided  of  a  fraud,, 
in  the  former  part  of  this  fame  tranfadion.  In 
the  prefent  cafe,  it  is  impoffible  to  deny  that  a  fhip- 
ment  from  the  Mother  Country  to  the  Settlement 
of  the  Enemy  muft  be  a  cafe  for  farther  proof ;  If 
'  ihat  is  requifite,  the  Court  will  not,  under  the  p^ce- 
dentofthe  cafe  cited,  hold  it  to  be  a  privilege,  to 
which  parties  convided  of  a  falfification  of  the  ne- 
ceffary  documents,  in  the  immediate  voyage  under  con^ 
iideration,  can  fafely  be  admitted. 

On  tie  fart  of  the  Claimants,  Laurence. — There  is 
no  reafon  to  doubt,  that  the  declaration  which  the 
mailer  has  made  of  a  deftinadon  to  Batavia^  proceeded 
from  confcientious  motives,  and  that  it  difclofes  the 
truth  of  the  tranfaftion.  So  far  as  his  credit  is  afie&ed, 
therefore,  it  i^  rather  ftrengthened  than  impeached 
by  this  difclofure,  and  there  is  no  reafon  to  difbelieve 
the*  account  which  he  giv^  of  the  other  parts  of  the 
tranfa&ion.     As  to  the  queftion  of  pronert v.  he  foeakfi 
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With 
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%ith  great  confidence,  and  frdm  the  bcft  fotirce  of  in-*  ^      Th« 
foimation^  that  the  pix)perty  aftually  belonged  to  the 


claimant  in  Amrica,  and  that  it  ^as  derived  froth  the     7^iv  »4^b, 
proceeds  of  an  outward  cargo,  tvhich  had  come  from 
Baltimore  to  Amfierddm.    There  is  no  room  to  doubt, 
therefore^  a^  to  the  adual  property  of  the  fliip  and 
cargo;  and  if  the  ordinary  praQice  of  the  Court 
fhould  require  farther  proof  to  remove  the  little  fufpi- 
<:ion  that  may  arife  on  the  deflination,  and  from 
the  interfereiice  df  the  agents  at  Amjlerdam^  there  is 
tio  doubt  that  fatisfaftory  proof  taft  fupplied.     Upibn 
lvhat  principle  then  can  it  be  faid,  that  the  claimant 
fliould  not  be  admitted  to  gire  farther  proof?  Is  it  td 
be  contended  that,  if  an  agent  has  beeii  guilty  of  fel^ 
iification^  the  owners  are  therefore  to  be  excluded 
frem  giving  evidence  of  their  property  ?  It  can  only 
be  by  fome  imputation  on  their  owii  teracity,  that 
they  jcan  be  declared  incompetent  to  make  faith  in 
a  Court  of  Jufticci   If  their  property  is  to  be  implicated 
in  the  confequences  of  a  falfificatioti  proved  againft 
the' matter,  it  is  neceffary  at  leaft  that  they  fhould  b^ 
affefted  with  a  privity  in  the  fraud*    In  the  prefent 
evidence  there  iS  ndthing  to  affe£t  thein;    It  appears 
that  they  had  fent  a  cargo  of  coffee  and  other  articles 
to  Amfterdanij  and  had  given  direftions  for  a  returned 
Cargo  to  Bahitnore.  A  change  of  intention  took  place, 
in  confequence  of   information,   that  thofe  articles 
iRTould  fell  well  at  Tranquetar^  and  a  lettet  is  pro- 
duced, containing  full ,  inftruilions  to  the  matter  to 
go  to  Tranquebdr^  and  from  thence  to  Calcutta.   This 
is  the  only  charge  imputable  to  the  owners*    If  be- 
yond this  the  agents  in  Holland  fliould  have  engrafted 
on  their  fchemes  a  fpeculation  to  Batavia^  it  is  a 
vou  VV  a  poiTibl^ 
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Tht         pofible  cafe  of  Jfiraud  in  the  enemy  agent,  which  the 


Maks. 


Court  would  be  tender  of  fixing  on  a  neutral  mcr- 
juiy  i4th,  chant  in  a  diftant  part  of  the  world,  who  was  under 
the  neceility  of  repofmg  confidence  in  ag^ts  in 
Europe*  In  the  application  of  a  rule  of  evidence, 
which  points  mere  to  the  veracity  of  the  perfons 
from  whom  the  proof  is  to  come,  than  to  the  afts 
of  their  agents,  the  Court  will  not  deny  them  the 
.-liberty  of  giving  an  account  of  their  own  conduS  ; 
in  oppolition  to  that  of  their  agents,  or  affeft  them 
with  the  forfeiture  of  very  valuable  property,  as 
a  dire£t  and  immediate  penalty,  for  the  malfeazance 
of  perfons  employed  by  them-  as  their  agents  in  Europe. 
The  Court  will  not  deny  the  parties  the  benefit  of 
farther  proof.  As  to  fome  other  topics  which  have 
been  introduced,  the  nature  of  the  trade  to  Batawa 
is  fo  different,  dther  from  the  domeftic  regulations 
of  the  coafting  trade  between  the  ports  of  Europe ^  and 
from  the  clofer  and  more  reftrifted  cHaradler  of  the 
colonial  trade  in  the  We/i  Indies,  that  arguments  drawn 

0 

from  the  analogy*  of  principles  relating  tp  thofe 
branches  of  commerce  cannot  be  applied  to  this 
cafe.  On  that  ground  it  i$  unneceffary  to  lay  more  at 
prefent,  fince,  if  any  doubt  Ihould  be  entertained  on 
that  head,  it  can  only  operate  to  referve  the  cafe  for 
the  refult  of  enquiries,  which  have  been  direfted  to  be 
;  *  made  in  other  cafes,  refpcfting  the  particular  nature 
of  the  trade  to  Batwuia  in  time  of  peacQt 

In  reply,  the  Kinds'  Advocate  and  Robin/on* — The 
cafe  is  now  reduced  to  a  very  narrow  compafs  ;  the 
f  aft  of  a  falfe  deftination  is  admitted,  and  the  neccffity 
for  farther  proof  is  not  denied.  The  whole 
argument  turns  on  the  refponfibility  of  the  prin« 

cipal 
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fipal  for  the  aSs  of  his  agents,  and  on  a  reprefenta-        Th« 

tion  of  the  hardfliip  of  imputing  to  him  the  confe-  ^ _ 

quences  of  a  falfehood,  which,  it  is  faid,  may  have     juiy  «4ih, 
originated  with  the  perfons  at  Amjlevdam*    The  rule       '  ?  ' 
of  law  on  this  point  is  diftind  and  familiar  to  every 
fyftem   of  jurifprudence ;    it  is,  befides,  vindicated 

*  againft  any  charge  of  injury  and  hardfliip,  by  confi- 
dering  that  if  a  cafe  can  be  fuppofed  to  occur,  ia 

'  which  the  fraud  is  imputable  only  to'  the  agent  ex- 

-  ceeding  the  power  confided  to  him,  it  is  an  ad  of 
injuflice,  for  which  the  principal  muft  be  entitled  to 
a  legal  remedy  agamft  him.    In  the  prefcnt  inflance, 

'  however,  it  will  be  a  fatisfaftiou  to  the  Court  to  per- 
ceive,  that  there  is  as  little  danger  of  aflfedling  the 
principal  for  the  unauthorized  aS;  of  a  mere  agent,  as 
can  prefent  itfelf  in  any  cafe  j  fince  the  evidence  af- 
fords abundant  reafon  to  fuppofe  that  the  whole  tran^ 
fa6don  either  originated  with  the  clallnant  in  America^ 
or  was  concerned  in  communication  with  him.  The 
cargo  appears  to  have  been  aflbrted  by  the  principal 
in  America^  as  the  inftruftions  of  the  mafter  direft 
him  to  go  to  AmJierdamfzxiA  take  a  cargo  which  was 
to  be  prepared  for  him,  according  to  ordtrs  already 
given.  Whatever  inference  arifes  therefore  fifom  the 
nature  of  the  artides^  from  their  apparent  fiftiefs  for 
the  markets  of  the  Eaft,  and  firom  their  unBtnefs  for 
Ae  market  of  America^  it  is  to  be  referred  entirely  to 
the  ad  of  the  principal  himfclf.  It  will  appear  ferther 
by  that  Idtter,*  that  the  truft  repofed  in  thefe  perfon* 
to  Amjlerdam  was  committed  -to  them  by  the  prin- 
'cipal  ;  they  were  not  perfons  chofen,  as  it  lbme» 
times  happens  in  cafes  of  emergency,  by  the  mafter 
|r  a  foreign  port }  they  were  the  confidential  agents 

92  pf 
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The        of  the  principal,  and  as  fuch,  on  all  general  reafoHa 

,v  ingj  muft  be  taken  to  be  more  competent  to  bind  bim 

>6r  14th,     by  their  ads,  and  lefs  likely  to  tranfgrels  the  limits  of 

'  ^  ^*       a  commiOlon  entrufted  to  them.    It  appears  farther 

by  another  letter    found  on  board,  which  is  now 

reprefented  as  the  authority  for  the  change  of  deftin** 

ation  from  Baltimore  to   Tranquebar^  that  the  in-* 

tendon  utras  taken  up  in  confequence  of  fome  com« 

munication  as  to  the  fitnefs  of   the  cargo  for  that 

market.  From  whence  is  this  information  likely  to  have 

come,  but  from  the  agents  in  Amjlerdam  f  If  the  fug^ 

>  geftion  of  the  change  to  Tranquebar  proceeded  from 

them,  the  adventure  to  Batavid^  ^hich  appears  to 

have  been  that  which  was  aded  upon,  would  in  all 

probability  be  fuggefted  at  the  fame  time.  If  the  nature 

of  the  deviation  is  confidered,  it  cannot  be  believed 

that  an  agent  would  take  on  himfelf  to  counteract  fa 

direfikly  all  the  provifions  of  his  employer ;  ilnce  it  is 

not  a  trifling  fubftitution  of  one  port  for  another, 

•nearly  contiguous  and  of  the  fame  country.    The 

owner,  in  the  letter  produced,  lays  down  a  plan  to  be 

executed  m  bis  credit  in  th^  Danijh  and  Englijb  Set* 

dements  in  bidiaf  and  informs  the  mailer  that  he  would 

arrange   meafures  for   his  reception    there,   which 

could  not  be  done  but  by  means  of  an  extenfive 

correfpondence ;  yet  all  this  fcheme  is  fet  aiide,  at 

once,  without  any  apparent  reafon,  and  without  any 

adequate  authority,  unlefs  we  fuppofe  that  the  real 

intereft  of  the  adventure  refided  in  the  perfoiis  in 

Amfierdatn^    The  fuggeflion  of  bardihip  therefore  in 

this  cafe,  if  it  could  in  any  inftance  avail  againfi  the 

principle  of  law,  is  effedually  removed  by  theneceiiary 

concluiioH)  diat  the  fraud  cannot  have  proceeded 

from 


HIGH  COURT  OF  ADMIRALTT.  '  85 

irom  the  perfons  in  Arn/ierdam,  \nthottt  the  pttvtty        tu 
aad  acquiefcence  of  the  claimant.  . 


Sir  William  Scott. — This  is  the  cafe  of  an  American 
ftip^  or  of  a  velTel  documented  as  fuch,  and  fumiihed 
with  ^  American  regiftcr,  which  came  to  Amjlerdam^ 
and  there  took  on  board  an  aflbrted  cargo,  which  wa^ 
to  have  been  delivered  at  Batavia.  It  appears  alfo 
from  the  depofitions,  that  the  veflel  had  been  engaged 
in  the  f^me  courfe  of  trade  on  a  former  voyage ; 
**  that  on  the  l^ft  voyage  (he  had  gone  from  Baltimore 
to  Am/ierdam^  and  from  thence  to  Batavia^  where 
fte  took  a  i:argo  of  coffee,  •  and  proceeded  to  Balti- 
ntore^  where  her  cargo  was  landed  and  afterwaids  re- 
flii|^d,  and  d^liverpd  at  ^/n/^r^^^m, where  that  voyage 
was  ended,  and  the  prefent  cargo  was  taken  on  board, 
deftined,  according  to  the  (hip's  papers,  for  Baltimore 
in  America.'^  It  is  a  c^gp  of  aiTorted  articles  {a)  ap« 
parently  not  very  well  adapted  to  the  American  market ; 
but  rather  fuch  as  are  ufually  feledicd  for  an  adventure 
to  the  Eq/i  Indies.  This  appears,  even  from  a  letter  of 
the  owner  of  the  1 2th  oi Aprils  in  which  he  informs  the 
mafter  ^^  tl^at  information  had  reached  him  that  fucb 
articles  would  anfwcr  well  at  Tranquebar ;''  and  I 
perfe£(ly9greewith  an obfervation  which  has  been  made, 
that  thau:  letter  leads  by  inevitably  confequence  to  a 
fi^pofition,  that  diere  had  been  fome  correfpondence 
or  communication  t6  this  effe£k>  between  the  claimant 
azid  the  agents  in  Amjierdam.    The  vefiel  failed  with 


(if)  Iroii«  wine,  beer,  gin,  waten,  glafs  ware*  tobacco  pipc^ 
wooQeoSj  bats,  ciils,  brufhesj.  prgvifions,  canbi  and  fnndries. 

o  3  this 
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JJj,^       this  letter  on  board  expreffiiij^  a  dcllination  to  Tran^ 


— -    ^     ■   quebar )  but  it  appears  that  flic  was  in  fad  not  going 
Uojf  *     to  that  port,   but  that  the  cargo  was  tq  have  been 
delivered  ?X  Batavia^ 

On  this  part  of  the  ciaf(^  it  is  impoffible  not  td 
obfcrve^  that  it  was  a  very  blameable  conduftj  even 
fuppofing  Batavia  to  have  been  out  of  the  cafe,  to 
fail  with  a  falfe  reprefentation  of  the  voyage  in  the 
fliip's  papers.  The  deftination  is  a  fed  fo  proper  to 
be  known,  for  tvery  purpofe  of  juflification  to  the 
belligerent  cruifer,  and  of  convenience  and  proteftion 
to  the  neutral  claimant,  that  if  the  voyage  is  changed 
from  the  original  intention  before  the  fliip  fails,  it 
ihould  be  notified  in  the  fliip^s  papers,  and  not  be  left 
to  be  difclofed  only  by  a  private  letter  on  boards  whiMt 
a  different  yoyage  remains  (landing  in  all  the  papers^ 
:which  dcfcribe  it  as  a  voayge  to  Baltimore^  though  I 
mud  believe  that  it  never  was  intended  that  the  veffel 
ihould  go  therci 

Taking  the  cafe  then  on  the  lowed  footings 
on  which  the  rule  is  fettled,  as  to  the  penal 
confequences  of  fuch  a  condud,  that  it  will  pre- 
clude the  parties  from  giving  farther  proof  (if  that 
ihould  be  neceffary)  is  it  a  cafe  that,  requires 
£uther  proof,  or  not  ?  As  to  the  cargo,  it  can«» 
n6t  be  denied  that  farther  proof  is.  neceffary)  be- 
caufe,  as  to  the  mafter'6  reprefentation  of  the  pro* 
perty,  "  that  it  was  going  for  the  account  and  rifk 
of  the  owners  of  the  Ihip-,"  his  teftimony  on  that 
point  mud  be  taken,  together  wfth  his.  other  affertions, 
•*  that  it  was  going  to  TranqtiebarJ*  It  is  impoffible 
to  feparate  thefe  parts  of  the  fani«  teftimony,  and  to 
fay,  that  the  neccffity  for  farther  proof,  as  to  a  cargo 
put  on  board  at  Amjierdam^  and  not  fupported  by  a 

credible 
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credible  verification  of  ihe  mafter,  muft  not  ftrikc         '^^ 

•  Mais. 


every  rational  perfon. 

With  refpoft  to  the  fhip,  the  neceffity  of  ^vmg  ^^^^g^*^'"' 
fiirthcr  proof  on  that  part  pf  the  cafe  may  not  be 
fb  apparent,  as  it  was  atn  American  built  (hip— -But 
file  had  run  but  for  a  (hort  time,  and  very  much  in 
Dutch  occupation :  The  only  voyage  which  (he  had 
made  before^  had- been  "in  a  courfe  of  Dutch  trade, 
fimilar  to  that  in  which  {he  was  engaged  in  the  pre. 
lent  voyage ;  and  if  I  jidvert  to  the  fuggeftion  ad- 
vanced in  argument,  that  thefe  perfons  in  Amfterdam 
itiay  have  taken  on  themfelves  the  management  of 
the  veffcl,  and  may  have  fent  her  to  Batavia  immedi- 
atdy  from  their  own  ports,  in  oppofition  to  the  pro- 
fefied  intention  of  the  owner,  does  not  that  dominion, 
exercifed  ov]sr  the  ihip  contrary  to  the  will  of  the 
oftenfible  proprietor,  raife  a  reafonable  fufpicion  of 
Dutch  iaicred^  in  the  Ihip  herfelf?  The  very  hypo-  ' 

thefis  introduces  a  fufpicion  of  Dutch  connexion,  and 
renders  it  neceffary  to  order  farther  proof  even  as  to 

the  vcflcl.        . 

Then  if  farther  proof  Is  neceffary,  let  us  fee  from 

what  fources  it  may  be  expcfted  to  be  fupplied— 

From  the  claimants  in  America^  it  is  laid,  and  it  is  re- 

prefented  to  be  a  great  hardship  to  afFed  them  as 

principals  by  the  aO;  of  their  agents.     Whatever  the 

hard(hip  may  be,  I  fear  the  rule  of  law  is  fo  efta« 

blifhed,  that  the  principal  is  anfwerable  for  the  adts  of 

his  agent,  not  only  civilly  but  penalty  to  the  amount 

of  the  property  entrufted  to  his  car«*    It  would  indeed 

be  impoffible  for  a  Court  of  Prize  to  afied  the  proprie- 
tor in'  any  way ;  and  whatever  the  apparent  hardihip 
may  be,  it  is  very  much  foftened  by  recoUefting  that 
if  he  has  fuilained  any  injury  by  the  fraudulent  and 

G  4  unautho-  - 
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yjy  24th, 


unauthorized  aas  of  his  agent,  he  willb^  entitled  tit 
his  remedy  againft  him.  But  how  ftands  the  hSt  ? 
I  am  of  opinion  that  the  whole  fraud  was  concerted 
with  the  owner,  that  the  cargo  w^  affortcd  originally 
for  the  £/7/2  Indies,  and  that  the  Jeticr  put  on  boards 
purporting  a  change  of  intention  for  Tranquebarj  was 
framed  and  fabricated  only  for  the  pqrpofe  of  colour 
and  difguife.  It  is  impoflible  that  the  D^t€b  imt^ 
chants  could  have  taken  upon  themfclves  to  alter  the 
voyage,  and  to  mak^  fo  material  a  change,  without 
baying  an  mtereft  iu  the  tranfadioa  ^  themfelves,  or 
without  apprizing  tbe  afTerted  proprietor  in  America 
of  what  they  were  intending  to  do.  The  letter  which 
has  been  produced  muit  have  eome.  accompanied  with 
fome  Qih^r,  approving  the  change,  if  indeed  thedef* 
tination  to  Bftavia  is  a  change,  and  is  not  rather 
to  be  taken  as  the  original  plan  of  the  voyage* 
Under  thefe  confiderations  I  ^m  of  opinion  that  thir 
cafe  does  coir^e  under  the  ordinary  rule  as  to  the  ihifi^ 
as  well  as  to  the  cargo ;  that  fiairther  proof  is  nectifaryi^ 
and  that  it  i;  nqt  a  cafe,  in  which  the  parties  are 

titled  to  fupply  it* 


Jufy  i4t»»,      THE  DOROTHY  FOSTER,  Sowdek,  Maftcr, 
1805.  ,     '  • 

Saiva  e—  HT  HIS  wa$  the  cafc  of  a  Britijh  veflel  that  had  failed 
Frcig.>i  inciud.  *  from  Savannah  JeMar^  in  J amaicOj  to  Blusfields^ 
vov.gr  I,  com.  m  order  to  jom  convoy  ror  England^  and  was  m  the 
Trli^tlii^ih^  courfe  of  that  navigation  captured  by  a  French  privateer, 
^^^  *^"«   and  recaptured  by  perfhm  who  put  oflf  in  a  boat  from 

the 
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Ac  ftore.    A  claim  of  joint  falvagc  was  advanced  on     pi»»oth« 
bdialf  of  a  floop  that  was  ii^  fight,  coming  from  Sir- .     ^"^*" 
vannab  le  Mar^  but  becalmed,  and  inqapable  of  get-     juiy  t^xy^ 
ing  up.    The  pretenfions  of  the  different  falvors  hav-       ^^^^* 
ing  been  fct  forth,  the  principal  quefKon  turned  upon 
Ae  quantum  of  the  property  liable  to  the  payment  of 
falvage,  whether  the  freight  was  to  be  included  in 
Aat  eftimate^  upder  the  (:irc^^x{hulces  of  the  prefent 
^cafe« 

On  the  fart  of  the  Recaptors^  the  Kin^s  Jd^uocatp 
wd  Swabej  contended — That  the  voyage  muft  be 
held  to  have  commenced ;  that  the  ihip  had  failed 
from  her  clearing  port^  and  although  fhe  was  proceed- 
ing to  Bluejields  for  the  purpofe  of  joining  convoy^  fuch 
a  provifional  deflination  eould  not  be  taken  as  a  fuf- 
penfion  of  the  commencement  of  the  voyage,  fince  it 
Plight  happen  in  proportion  to  the  danger  that  was 
to|)c  apprehended,that  the  precaution  of  taking  convoy 
wouM  be  adopted  at  very  ditfererit  periods  in  differ-  . 
ent  voyages ;  that  the  aft  of  failing  was  fuch  an  incept 
tioHj  as  would  have  given  effeft  to  any  infurances  that 
had  been  made ;  and  that  it  was  to  be  confidered  for 
every  purpofe  S|9  *n  uSual  commencement  of  the 
voyage, 

m 

On  the  part  pf  the  Owners^  Laurence  and  Adam$ 
contended— That  falvage  was  not  to  be  given  fo^  the 
freight,  fince  the  aflual  voyage  or  progrefs  towarcja 
the  port  of  deftinadun  had  not  commenced;  that 
the  principle  of  falvage  was  to  be  applied  ozily  to^ 
property  ^Qxally  faved^  and  not  to  contingent  earn- 

ings 


*• 
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Do  J**         ^^S^  ^^^^  might  afterwards  accrue  from  it ;  that  the 

FosTiR.      vpyage  to  England  conld  not  be  faid  to  have  coin* 

"Z^  "T*    menccd,  as  the  velTel  was  only  on  her  courfe  to  join 

'    iS«5*  [     the  convoy  at  Bluefields ;  that  *  it  was  immaterial   to 

enquire,  whether  infurance  would   have  attached  ot 

not,  fmce  that  was  a  matter  of  contraft  merely,  and 

would  depend  upon  the  terms  of  the  policy.     An 

infurance  might  run  from  the  time  of  Ihipment,  and 

whilft  the  veficl  lay  in  port ;  but  the  rules  which  govern 

contrafts  of  that  nature,  could  be  no  guide  for  the 

Court,  in  confidering  whether  or  not  a  lalvage  fervice 

had  been  effeded  as  to  the  freight  in  this  inflance* 


Judgment, 

Sir  fVilliMm  Scott. — Tfhere  arc  two  queftions  in  thii 
cafe — one  relating  to  the  falvers,  the  other  to  the 
amount  of  the  property,  on  which  falvage  is  to  be  de* 
creed.  As  to  the  firfl,  it  appears  from  the  evideace  of 
perfons  who  are  entirely  difmterefted,  that  the  crew 
of  the  JIoop  could  not  have  eflftfted  the  recapture  ; 
lince  thatveflel  had  been  feparated,  and  was  becalmed^ 
and  could  not  have  got  up.  However  adive  their  in- 
tentions might  have  been,  the  wind  did  not  favour 
their  exertions.  The  aftual  captors  were  thofe  who 
came  oflf  in  a  boat  from  the  fhore,  by  whofe  ap, 
proach  the  inftant  terror  was  occafioned  tjiat  intimi- 
dated the  French^  and  compelled  them  to  quit  thdr 
prize — ^Thefe  perfons  muft  therefore  be  pronounced  to 
be  the  fole  favors. 

As  to  the  fecond  queftion.  Whether  a  falvage  it 
due  on  the  freight,  that  will  depend  on  another  quef- 
ti&n  of  faft^-  Whether  the  freight  was  in  a  courfe  of 

1 1  being 
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fcdng  eamsd  \ '  becaufe  I  cannot  go  the  length  of  hold*-  ^^'^^ 
ing  that  it  would  be  fufficicnt  that  the  fliip  was  enabled  Fomti^. 
to  earn  freight  by  the  a£k  of  recapture.  If  a  veffel  *r^^ 
had  been  cut  but  of  piort,  and  had  been  after^;ra-ds  re*  »*os. 
captured,  it  could  not  be  contended,  I  conceive,  that 
£dvage  would  be  due  on  the  freight  Istctruing  On  the 
following  voyage.  Therefol'e  the  queftion  recurs. 
Whether  the  freight  in  this  fnftance  was  in  a  courfe 
of  being  earned  ?  The  Court,  in  giving  falvag<i  on  ' 
freight,  itiuke^  no  reparation  as  to  minute  portions  of 
the  Voyage.  If  a  to'mmentement  has  taken  place, 
and  the  voyage  is  afterwards  iccomplifhed,  the  whole 
freight  is  included  in  the  valuation  of  the  property 
on  which  falvage  is  given.  Then  was  the  fbip  in  a 
courfe  of  earning  freight  ?  Had  flie  jCommenced  her 
voyage  ?  As  far  as  I  can  colled  from  the  affidavits,  the 
voyage '  was  commenced.  The  Ihip  had  failed  from 
Savannah  leMar^mJaviaica^znA  vrzugoiugto  BlueJ^ldi^ 
another  port  of  that  ifland,  for  the  purpofe  of  joining 
convoy :  She  might  be  under  engagement  to  call  for 
coftvoy,  and  yet  be  in  itinere,  as  to  her  own  voyage. 
Confidering  that  the  Commencement  had  taken  place, 
and  that  the  voyage  was  afterwards  fuccefsfully  ter- 
minated, and  that  the  Court  is .  not  in  the  habit  of 
giving  falvage,  ^r^  rata  itineris^  I  am  of  opinipn 
that  the  cafe  does  come  fairly  within  the  general 
rute^  and  that  the  freight  ihould  be  included.— One- 
fixth  given  on  Ihip^  cargo,  and  freight — Total  value 
jC««5,ooo. 


tH£ 


f» 
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3fc*  *i*.-    THE  FRAU  MARG ARETHA,  Struer,  ]VWlep» 

Cenfraband  ^Kxs.  was*  thc  cofe  of  z  otTgo  of  Dtticb  chctfc  takgt^ 
i^/«/>.r,Tf  con*        on  a  Yc^^e  from  Amficrdflm  to  Qutmj^cr. 

^n^Atkdf  difliiK* 

'^ll/^'"^'  On  /&  ^^Ff  e^  ibe  C^ton^  the  King's  Advocate 
Ranker  pioof  of  2U'gued<— That  cheefe  of  tlue  quality  had  in  the  de« 
*^**'-*^'  dfions  (tf)  of  the  late  war  becQ  cqndenuied  as  con? 

traband^  when>  going  to  Breji ;  that  Quimper  was  in 
the  immediate  vicinity  of  Brejiy  and  that  a  deftination 
to  Quimper^  whether  real  or  oilenfible,  coul4  not  be 
coofidered  in  any  other  light  than  as  an  aftual  defti- 
nation  to  Brejiy  under  a  mafk  to  prote£t  th^fe  articles 
}n  thqr  courfe  to  the  nstv^  arfenal  of  th«  enemy. 

JttDGMlNT. 

Sir  William  Scott.^'^K  deftination  to  Quimf^r  cm? 
not,  I  tl^ink,  be  confidered  as  fuch  an  identical  def'? 
tinationj,  with  a  yopge  to  ^r^^  as  to  ^ing  this  cargo 
under  the  authority  of  the  c^e  (^a)  which  ha^  be^ 
rcfied  on«  I  am  not  difpofed  to  hold  that  thefe  artir 
cles  on  t^  dellioation  are  fo  clearly  contraband, 
though  certainly  very  near  it,  as  tq  precli^dQ  thP 
crainwnt-  frpRX  giving  fqrther  proof  of  the  property. 

Rtrther  Proof  ordered. 


(f?)  !f^^  MarfaretUi  X  Adm.  R^«  ^.  iSg, 
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THE  LEIIDE  AND  JACOBINE,  Cmm, 

Mafter« 


1805* 


^His  was  a  cafe  oh  the  effed  of  a  mcxution  to  deliver  vna\ct^^\t 
up  a  certaiH  cak-go^  to  which  a  return  had  been  •^™'*»"^"**'' 
made  that  the  party  had  not  the  cargo  in  his  pof«^ 
ieflion. 

The  Kin^s  AdwaUi  eohtended-«-That  the  -return 
was  not  fuffident,  and  moved  the  Court  to/grant  an 
attachment^  on  a  fuggeftbn,  thstf  it  was  now  admitted 
that  the  cargo  had  been  fold  by  the  party,  and  that 
the  pofleflion  of  the  proceeds  was  to  be  tidcen  as  equi- 
valent to  the  poffef&oii  of  the  C2b^ 

The  Court  obferved — The  terms  of  the  monition 
might  have  exprefled  ^^  the  ^proceeds  as  vfcll  as  the 
goods  i*^  The  prefent  inftrument  has  been  confined 
foldy  to  the  cargo ;  it  would  therefore  be  too  much 
to  extend  the  conftru&ion  to  the  effe^l  of  granting  an 
attachment  j  it  will  be  more  advifeable  that  another 
monidon  ifaould  be  taken  out  as  to  the  proceeds. 

.  So  decreed* 


Z£LD£N 


i8©5, 


i€t1i| 


f  ttis  was  the  cafe  of  a  <:argo  of  DtsnA  cheefe  ukm  Conii*b.nd 
on  an  ailerMd  deftiaation  from  Jfn/>^t^dam  tti  ?:^1!^':L'' 

CiitS/Sng^  dcmnedo- Dii^ 

j^      tinAion  from 
Oft  ih^  Frmt  MmrgS^ 


^4  t;A8ES  DETERMINED  IN  TH£ 

Th«  On  the  part  of  the  Captors^^A  joint  affidavit  was 

iLPBw  produced  from  the  ftore-keepcr  of  His  Majefty's  yards 

yufy  a6th,     at  Tarmouth^  and  a  dealer  in  articles  of  this  kind,  which 

^'        defcribed  the  cheefe  to  be  fit  for  naval  ftores,  and  fucb 

as  is  ufually  ferved  on  board  French  and  Spanijh  fhips 

of  war, 

*  •    •  • 

On  thejh  fads  the  King^s  Advoc^e  argued — ^That 
a  deftioation  to  Corunna  was  in  fa6l  a  deftinadon  to 
Ferrolf  fince  thofe  ports  were  both  in  the  fame  bay, 
and  fo  fituated  as  to  render  it  impoilible  to  prevent 
'  fupplies  from  going  immediately  to  Ferrol  for  the  ufc 
of  the  Spanijh  navy,  if  they  were  permitted  to  enter 
the  bay  immelefted^  on  an  aflerted  deftination  to 
Corunna* 

On  the  part  of  the  Claimant ^  b  wras  contended  *— That 
,  Corunna  was  not  a  port  of  naval  equipment,  and  that 
'this  cafe  was  entitled  to  the  fame  confiderations  as 
W  ^•?^p-9«-'  were  applied  to  the  Frau  Margareths  (a). 


« » 


^Judgment,  < 

Sir  William  S^(?//.— It  certainly  has  been  held  by 
*  the  Cpurt,  that  cheefe  going  to  a  place  of  naval  equip, 
jnent,  and  fit  for  naval  ufe,  is  contraband.  As  to 
the  quality  of  the  cheefe,  in  this  inflance,  there  is,  I 
think,  fuffident  to  fatisfy  the  Court,  from  the  reprcr 
fenf^tfon  given  of  it  by  a  perfon  -converfant  with  thi$ 
particular  article  in  the  way  of  his  trade,  and  by  another 
perfon  ijeho  •  is  empipyefl  in  the  cap^ipity  of  ftore- 
keeper  at  Tarmouth.  The  quality  may  therefore  be 
fairlyaflumedot^  the  declaration  of  their  judgment;  and 
if  going  to  a  place  6i  naval  equipment,it  will  fall  under 
die  rule  of  law  that  has  been  applied  to  oth^r  cafes. 

Corunnq 
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Corunna  is,Ibelieye,  itfelf  a  place  of  naval  equipment 
'  in  fome  degree,  and  if  not  fo  exclufively,  aad  in  its  pro- 
minsgit  charafter,  yet  from  its  vicinity  to  Ferr^lj  it  is  ^"jgptf***' 
almoft  identified  with  that  port.  Thefe  ports  are  fitu- 
ated  in  the  fame  bay,,  spid  if  the  fupply  is  permitted 
to  be  imported  into  the  bay,  it  would,  I  conceive, 
be  impc^ble  to  prevent  it  from  going  on  immediately, 
and  in;  tjie  fame  conveyance,  to  Ferrol.  There  is,  in 
this  refpeft^  a  material  difference  between  the  prefept 
\  cafe,  and  the  cafe  which  happened  yefterday,  of  fimilar 
articles  going  to  Qumfer^  That  port,  though  in- the 
vicinity  of  Breji^  is  fituated  on  the  oppofite  fide  of  a 
projefling  head  land»  or  promontory,  fo  as  not  to  adnut 
of  an  immediate  communication,  except  by  land  car* 
riage.  Without  meaning  to  interfere  with  the  prin* 
ciple  of  that  decifion,  I  think  myfelf  warranted  to  con- 
fider  this  cargo  on  the  prefent  deftination  as  C0AtK9« 
b#aid,  and  as  fuch  fubjeA  to  condemnation. 

Condemned. 


^  THE  PRINTZ  HENRICK  VON  PREUSSEN,      -^^S';^ 

1505. 

Sephes,  Matter. 

« 

THIS  was  the  ijafe  of  ^  motion  on  a  return  to  a  mo-  Monition  ro  <^ 
••  t'liji  t  t  r  tribute  under 

nition  which  had  been  taken  out  on  the  part  of  aa,  27  June 

the  petty  officers  and  crew  of  His  Majefty's  fhip  the  Qu^'ire^T'^' 
Sfitjire,  againft  Mr.  M'4dam^  the  agent,  calling  on  -"ft^lJdSn 
him  "  to  exhibit  hU  account  on  oath  in  the  Redftry  ^claying  diftri- 

,  -    ■  .     *  buli«n  to  cover 

of  the  Court,  withm  fiiteen  days  after  ferviqe  of  the  th«  acc3unr$  of 
jnomtion,  and  to  proceed  to  the  immediate  diftribu*  cefsfu!  captur« 
tion  of  that  part  of  the  proceeds  belonging  to  the  J^nwihlpl'** 
pfEcers  and  crew  of  the  Spitfire^  and  certify  to  the 
Judge  that  he  had  fo  done.      The  return  fet  forth, 

that  ^   ^ 


The 
FltrifTS  HtN' 
KICK,  Vosr 


^  CAteS  DETERMlNto  tN  rU^ 

that  the  S^/^fr^  havings  ifi  the  lilomfc  of  Jpril  i^oi^ 
in  company  with  His  Majefty's  (hip  of  ^r  Renard, 
captured  the  prize,  the  afual  proceedings  #ere  had  in 
^fo  '**'  ^^^^  Court  and  in  the  Court  of  Appeal  dntil  the  i4th 
of  Navemter  1803,  \rhen  no  libel  being  given  oh  the 
part  of  'the  claimant,  the  inhibition  was  decreed  to  be 
relaxed  {  that  after  the  fettlement  of  iht  cattfe,  the 
agents  for  the  Renard  drew  up  a  ftatetnent  of  the 
account,  and  Mr.  M^Adam  paid  to  them  the  fum  of 
1,768/.  2/.  %\d.  the  proportion  of  the  proceeds  due 
to  the  Renardj  leaving  In  his  handd  the  fum  of 
2^gogl.  i6j.  6d.  as  the proportionbelonging  to  the 
8pitfire\  that  in  Dicembet*  1800,  iht  Spitfire  captured  a 
Yeflfel  called  the  Vrow  Elizabeth^  Ackerman^  mailer,  and 
brought  her  to  Talmouth^  and  having  comtiienced 
proceedings  in  the  High  Court  of  Admiralty,  the  Ihip 
and  Cargo  were  claimed ;  that  on  the  5th  of  March 
1801,  the  Ihip  wasl'eftored,  and  on  the  i6th  of  JFJr- 
brudry  1 802,  the  cargo  wa^  alfo  reilored ;  that  hav« 
ing  been  previeufly  fold  under  the  authority  of  the 
Court,  the  nett  proceeds  amounted  to  only  the  fum  of 
30 /«  $s.  T  di  which  the  ckcimattt  refiifed  to.  accept  as 
a  reftitution ;  and  having  infifted  on  a  cothpehfation 
fmm  the  captors  for  the  damage  fullained  by  the 
cargo,  the  fame  was  referred  to  the  Regiftrar  and 
merchants  to  report  thereon }  that  Mr.  M^Adam  wad 
only  then  tery  lately  made  acquainted  with  the  eacteilf 
of  the  claimant's  demand ;  and  that,  according  to  the 
account  rendei^ed  into  Court  bn  the  iith  of  D^. 
^amber  1803,  the  value  of  the  cargo  was  eftimated  at 

'445  '*  3  ^*  9^'  ^^  ^^^^  ^^  ^'^^  ^^^y  ^^  ^^y  ^^orc 
^Sdviftd  that  the  Regiflrar  and  mtrclmts  did,  on  thef 

7th 
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^\h  df  May  1 805,  make  their  report  thereon,  but  that    ..    t*»« 
he  was  not  then  informed  of  the  amount  of  the  ex-     xkcK  vow 
pences  incurred  in  that  caufe.-*-In  a  farther  certificate    ^^"**"^'^ 
of  the  diftribution,  dated  the  ft6th  of  July  i  805^  it     An^fiit^ 
ipras  dated,  "  that  in  purfuance  of  a  notice  in  the       '***^ 
London  Gazette  of  the  25  th  of  May  laft^  the  agent^t 
fon  did,  on  the  28th  of  Junej  pay  unto  all  the  parties^ 
officers,  and  feamen,  who  were  entitled,  land  who  per* 
fonally  called  for  the  fame,  their  feveral  proportions  <£ 
the  proceeds ;  and  that  on  the  12th  of  July  he  paid 
to  their  agents  and  attomies,  who  called  for  the  fame, 

and  produced  legal  authorities,  the  feveral  proportions 
due  to  them,  and  that  there  only  remained  in  his 
hands  about  700  A  which  he  was  ready  to  pay/' 

In  fupport  of  the  Monition^  the  Kmg*s  Ad'o$cate.^^ 
Condemnation  in  this  cafe  pafled  in  May  1801;  It  id 
true  that  an  appeal  was  entered,  but  it  was  not  profit 
€uted^  and  the  inhibition  was  relaxed  1  oth  Ncher^et 
1803.  The  agent,  neverthelefs,  retained  the  proceeds  to 
the  amount  of  2,090  /.  for  feveral  months,  under  an 
excufe  that  in  fome  other  cafe  belonging  to  the  famt 
veflel,  the  proceeds  of  that  capture  would  not  be  fu& 
fident  to  make  reftitution.  It  is  of  great  importance  to 
refill  fuch  a  plea,  fince,  if  it  oan  avail  in  law,  it  will 
i'ender  the  provifibns  of  the  Aft  of  Parliament  perfeftiy 
nugatory.  It  is  not  a  juftifiable  excufe  for  delay,  iii 
one  infLance,  to  fay^  that  there  are  accounts  outftaad^i 
ing  of  other  prizes  taken  by  the  fame  Ihip.  Thi 
crew  may  either  in  whole  or  in  part  not  be  the 
fame ;  it  is  material,  tbereforej.  that  the  Court  fliould 
difcountenance  fuch  plea^  which,  by  refordng  to  th€ 
complicated  accounts  of  other  captures,  would  render 

voL.yi.  R  th» 
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^     'The         the  regulations  of  the  ASt  of  no  effba*    On  the 
RICK  Von     fafts*  thc  futiUtv  of  the  excufe  will  appear  by  the 


particular  items  of  the  account.  In  the  outflianding 
jiuguft  I  ft,  account  of  the  unfuccef&ful  capture,  the  whole  demand 
©f  the  claimant  was  only  330  /.  of  which  30  /.  b 
'  admitted  to  have  keen  provided  from  the  proceeds. 
There  was  evidently,  therefore,  no  reafon  for  the  de- 
tention of  fo  large  a  fum  for  rcftitution  in  thc  other 
cafe,  if  that  could  in  law  be  deemed  a  legal  excufe* 

On  the  other  ftdi^  Ldurence^'-^Tht  monition  calb 
on  the  agent  to  pay  in  the  money,  or  proceed  to  diftri- 
bution,  which  has  been  in  effeft  complied  with,  as  aa 
advertifemeBt  has  already  been  inferted,  and  the 
diftribution  has  been  made  of  the  whole  fum  except 
700/.  which  the  agent  was  atfo  ready  to  pay. 
This  explanation  would,  it  is  apprehended,  have 
been  fadsfad^ry  to  the  parties,  if  they  had  called 

Upon  the  agent  perfonally  in  the  firfl  inftance.  In- 
ftea;d  of  giving  him  that  opportunity,  they  ha^ie 
brought  him  fomewhat  vexatioufly  before  the  Court* 
Until  the  end  of  1803,  the  intereft  in  the  prefent 
prize  was  altogether  fufpended  by  an  appeal.  When 
that  was  concluded  9  the  accounts  of  another  capture 
were  unfettled  }  on  which  a  very  important  queftion 
prefents  itfelf,  Whether  it  is  not  ^lUowable  to  conneft 
the  two  accounts,,  fo  as  to  provide  for  the  indenmifi- 
cation  of  the  commanding  officer,  at  whofe  riik  thc 
expences  are  inciirred  ?  It  would  indeed  be  a  ruinous 
fyftem  to  hurry  on  the  diftribution  of  fuccefsful  cdf- 
.tures  to  the  common  mariners,  and  to  leave  the  cap- 
tain refponfiWe  for  the  refult  of  other  captures,  which 
may  have  been  made  by  the  fame  ihip'is  company,  and 

which 
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%hich  may  be  depending  at  the  fame  time.  Addlddflal  p,t,j,^\r, 

^xjience  would  alfo  arife  from  a  neceffity  of  proceed-  **««^  Van 

ing  to  feparate  diftributions.     Under  thefe  confident-  ""^' 

tions  the  Court  will,  it  is  hoped,  be  of  opinion  that  ^^gyfi  li^t 
this  monition  has  been  needlefsly  eztraded,  and  di« 
red  the  agent  to  be  difmiifed* 

Judgment. 

Sir  William  Scoit.^At  would,  I  think,  be  improper 
in  the  prefent  cafe,  which  is  the^firlt  that  has  arifen 
oh  the  late  A&.  (a),  to  difmifs  the  party  on  this  r6* 
turn  ;  and  I  do  not  perceive  that  it  can  be  of  any  in* 
convenience  to  him  to  be  held  before  the  Court,  until 
fuch  time  as  the  unelaimed  ihares  are  paid  over  to 
Greenwicl}  Hofplial.  The  monition  was  extraded  at 
the  fuit  of  the  petty  officers  and  crew.  The  tenor 
of  that  monition  is  to  call  on  the  agent  to  diftri- 
bute,  and  to  certify  to  the  Court  that  he  has  done 
fo,  which,  it  is  contended,  has  already  been  per^- 
formed^  becaofe  the  diftindidn  is  begun.  I  conceive 
ih^  meaning  of  the  Aft  to  be,  that  be  Jhould  complete  arid 
fettle  the  dt/iribtttion^  and  that  It  is  not  enough  that  he 
fliould  have  barely  begun,  and  then  lie  by.  As  no  in- 
convenience is  likely  to  enfue  to  the  agent,  and  as  there 
is  nothing  in  the  proceeding  which  tends  to  cafl  any 
itigma  on  his  charafter,  I  ihall  certainly  not  at  prefent 
oifinas  Dim. 

Then  with  refpe^  to  the  expence  ti  the  applica- 
tion/ the  agent  has  (hewn,  by  complying  with  tlie  mo- 
lution,  that  it  was  not  altogether  unfounded.  The  return 
'&U  fotth,  that  die  accounts  of  another  capture  were 
not  fettled,  and  that  the  captam  advifed  him  not  to 

■ 


(a)  Prize  A^  27th /tfn#  iSoj,  fed.  71. 

H  %  diltribute. 
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Tiie         di(tnbute»  except  to  the  ofEcers,  until  thofe  accoutttd 
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(hould  be  liquidated.  It  appears  to  me  that  this  adviccr 
was  neither  proper  to  be  given,  nor  to  be  received,  and 
.Mff'fl  ift,  that  the  agent  Ihould  not  have  aded  in  compliance 
with  it  When  a  prize  has  become  a  vefted  intereft» 
the  parties  in  diftribution  are  entitled  to  their  (hare  ; 
and  if  the  captain  makes  another  feizure^  he  is  anfwer- 
able  for  the  difcretion  of  that  a£b. 

Laurence. — The  other  feizure  which  had  been  made 
by  this  vcffel  was  a  prior  feizure.  I  may  be  per- 
mitted toobferve  alfo,  as  this  is  a  new  queftion,  that 
it  is  reprefented  to  have  been  the  pradice  invaria- 
bly purfued  in  the  navy  to  difcharge  unfuccefsful 
feizures  by  other  prizes  belonging  to  the  fame  veflel, 
and  that  it  is  felt  to  be  a  queftion  of  great  moment 
and  importance  to  commanding  officers,  Whether  this 
praftice  Ihall  be  continued  or  over-ruled, 

C(?i^r/.— The  circumftances  of  the  prefent  cafe  dp 
not  render  it  neccflary  for  me  to  give  a  decided  opinion 
upon  the  general,  law,  and  therefore  as  it  is  prefied 
as  a  point  of  confiderable  importance  to  the  navy,  I 
wilh  to  be  underftood  to  determine  this  cafe  on  its  own 
particular  fafts  ;  though  fpeaking  haftily,  I  do  not  fee 
that  the  pradice  defcribed  can  be  fuftained  by  the 
*  Court,  except  in  cafes  where  a  general  confent  to  fuch 
an  effed  is  fliewn.  It  appears  to  me  that  the  application 
was  proper  to  be  made  to  the  Court,  and  that  the  pe- 
titioners are  entitled  to  be  indemnified.  Without 
meaning  to  exprefs  any  thing  vindiftive  or  in  a  tone  of 
cenfure  and  indignation,  1  am  of  ©pinion  that  the 
juftice  of  the  cafe  requires  tha;t  the  agent  Ihbuld*  bt 
condemned  in  the  expehces  of  this  proc'eediH|;. 


HIGH  COURT  OF  ADMIRALTTv  loi 


THE  CHARLOTTE  CHRISTINE,  Pemrsen,      -*«5j;*' 

Mafter* 

'This  was  the  cafe  of  a  Damfh  veflely  with  a  cargo  BiockKfe— 

of  fir  timber,  taken  off  Cape  La  Heve^  and  pro  JIC^^,^^ 
ceeded  againft  on  the  giound  of  a  breach  of  the  block*  ^^^^if^ 
ade  of  the  Seine.  V^^  ^^ 

forte  to  the 
briiterks  on 

On  the  orizinal  depofitims  the  matter  bad  ftated—  »^  c^ftr  &c. 

rp,        •  ,  1  r  -TIT  ,         not  aamliBble^ 

ioat  he  was  bound  from  a  port  m  Norway  to  a  market  M/der  a  purpofe 
in  France  ;  that  he  was  apprized  of  the  blockade  of  iJ^\  J!fil|i 
Havre ;  that  on  his  pailage  he  was  warned  not  to  ***»«'"»«  p**^ 
enter  any  of  the  French  ports  as  &r  as  Fecamp^  which 
were  put  under  blockade,  9th  of  Auguft  1  &04 ;  that 
he  came  to  Beachy  Heady  and/ailed  from  that  part 
with  an  intention  of  proceeding  to  Caen  ;  that  he  had 
come,  off  Cape  La  Heve  for  the  purpofe  of  taking  a 
pilot  for  Caen ;  that  he  had  failed  in  fight  of  the  Britijb 
frigates  for  fome  hours  before  the  capture^  and  that 
he  had  brought  to  on  the  firft  appearance  of  the  boat 
that  came  off  to  examine  him  ;  that  he  was  a£hiaDy 
failing  for  Caen^  and  had  no  intention  of  breaking 
the  blockade  of  Havre.  Permiffion  was' given  to  the 
captors  to  anfwer  this  reprefentation^  and  affidavits 
were  now  exhibited  from  the  commanding  officer, 
and  other  officers  and  men  of  the  capturing  veflel, 
which  dated  the  veflel  to  have  been  in  tow  by  a  pilot* 
boat,  and  making  for  the  ihore  when  (he  was  firft 
hailed  ;  that  flie  refufed  to  bring  to,  until  the  captors 
were  obliged  to  fire  a  fhot  at  her ;  that  fhe  was  io  near 
to  the  ihore  as  to  be  almoft  under  the  protcdion  of 
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Ttie         the  batteries ;  and  that  feveral  fhot  were  fired  from 
c'tisTiNt.    the  batteries  at  the  capturing  boat ;  that  flie  was  fleer- 
ing in  for  the  fhore  when  fhe  was  firft  perceived. 

Judgment, 

Sir  William  Scott. — This  fhip  was  bound  with  a 
cargo  of  deals  to  a  port  of  France^  being  configned 
to  the  mafter  with  a  difcretion  to  find  a  market  for  his 
cargo,  as  he  had  an  undoubted  right-  to  do  in  any 
]port  of  France^  which  was  not  blockaded.  To  Havre 
he  was  not  at  liberty  to  go,  fince  he  himfelf  admits  that 
he  knew  that  port  to  be  under  blockade.  He  came 
to  Beacby  Head,  and  there  determined  lo  proceed  to 
^aen^  and  failed  with  a  fair  wind  on  the  evening  pre- 
ceding the  capture.  He  came  in  fight  of  the  French 
coafl  between  four  and  five  o'clock  the  next  morning, 
fo  that  he  had  the  benefit  of  the  whole  day  for  delibe- 
radon,  if  any  difficulty  occurred^  as  he  flates  the  port 
of  Caen  to  be  of  difficult  entrance  and  approach. 

*  Accordmg  to  the  mafler's  account,  it  was  only  for 
the  purpofe  of  taking  a  pilot  for  Caeny  that  he  made 
for  Cape  La  Heve ;  and  that  is  reprcfented  to  be  the 
point  where  pilots  ufually  ply  for  Caen^  which  could 
not  be  fo  well  approached  on  the  other  fide. — ^That 
this  may  be  the  ordinary  courfe  for  Caen  is  not  im- 
probable,  but  the  praftice  muft,  I  conceive,  have  been 
a  little  interrupted  by  the  continuance  of  the  blockade 
of  Havre.  It  is  fcarcely  to  be  fuppofcd  that  there  was 
not  fome  other  ftation,  to  which  pilots  muft  have  re- 
forted,  fmce  the  mouth  of  thfe  Seine  has  be«n  inter- 
dieted,  or  that  the  fame  difficulty  of  obtaining  a  pilot 
iot  Caen  on  this  fide  of  Cape  Barfleur^  that  is  faid 
to  have  prevailed  in  ordinary  times,  ihould  (Ull  cxifl. 

It 
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It  may  be  admitted,  however,  on  this  point,  that  the         The    . 
mafter  might  be  mifled  by  the  former  pra&ice,  and  that    christini. 
Jie  might  have  intended  very  innocently  to  take  a  pilot  — — — 
off  Cmpe  La  Heve.    He  fays  that  he  had  pafled  the        "[Ls-  * 
Engli/h  frigates  with  a  fignal  flying,  and  without  oppo-  ; 
fition,  which  is  not  contradi£l:ed,  and  fo  far,  it  appears, 
his  condiift  had  not  excited  any  great  fufpicion.    But 
the  cafe  is  materially  altered  in  the  fequel,  whdn  we 
learn  frojn  his  own  admiflion  that  he  had  flood  in 
within  one  mile  of  the  fhore,  after  he  had  perceived  a 
pilot  boat  to  be  coming  out  to  him.     There  was  then 
no  neceffity  to  go  in  farther ;  yet  he  continued  to  ap- 
proach the  fliore,  and  after  he  had  been  hailed  by  the 
captors,  and  had  refiifed  to  bring  to  on  the  firfl  no- 
tice.    This  view  of  bis  condud  does,  I  think,  warrant, 
and  indeed  compel  the  Court  to  hold,  that  whatever 
the  equivocal  caufe  of  fuch  a  fituation  may  be,  a  pcrfon 
cannot  be  allowed  to  approach  fo  near  to  a  blockaded 
port,  as  to  place  himfelf  almofl  within  the  effeftual 
protedion  of  the  fhore,  and  with  no  neceffity  exifting. 
To  allow  fuch  an  approach  would  render  the  whole 
purpofe  of  blockade  perfeftly. nugatory. 

It  is  admitted,  that  the  mafter  had  feen  the  pilot-boat 
at  twelve  miles  diftance  early  in  the  morning  ;  that  he 
had  hoifled  a  fignal,  and  perceived  the  boat  to  be  com- 
ing qff.  What  had  he  to  do  then  but  to  have  waited 
where  he  was,  and  where  he  had  pafled  the  frigates,  as 
he  fays,  without  being  confidered  to  be  in  a  fufpidous  . 
Yituation  ?  Inftead  of  this  prudent  and  natural  courfe  of 
condud,  he  continued  to  approach,  and  in  defiance  of 
the  captor's  boaty  fince  it  appears  that  he  did  not  bring 
to  until  a  gun  was  fired  at  him.  The  extreme  impru- 
dence of  this  behaviour,  and  the  great  improbability 
thata&y  perfon  would  fo  aft,  but  from  fome  finifler 
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motive,  lays  him  under  the  avoidable  imputation  of 
being  engaged  in  an  attempt  to  break:  the  blockade^ 
It  is  a  poflible  thing  that  his  intention  was  innocent ; 
but  the  Court  is  under  the  ncceility  of  addng  on  tb&. 
prefumption  which  arifes  from  fuch  a  condud,  and  of 
ipferring  a  criminal  intention.  On  a  full  confidera- 
tion  of  all  the  circumftances  of  the  cafe,  and  on  the 
Fcprefentation.  of  the  party  himfelf,*  I  am  bound  to 
pronounce  that  this  (hip  and  cargo  werefaiiing  in  breach 
of  the  blockade  of  the  Seine,  aiid  that  they  are  confe*" 
quently  fubjed:  to  condenmation. 


9eft,  tith  and 
z^th|  iSoj. 

Salvage"^ 
m»t  gfveH  on 
rccaptu.e  nf  a 
cargo  of  naval 
llorci  going  l» 
Cil>raltwir  and 
Mmliay  on  the 
account  of  the 
^mer*cmM  Go- 
vernment,  and 
/or  the  jimtrieam 
4(|uadrao* 


THE  HUNTRESS,  Stinson,  Mafter» 

^  HIS  was  the  caie  of  a  demand  for  falvage  on  aa 
American  fhip  and  cargo  recaptured  from  a  Spar 
nijh  cruizer,  which  had  feized  the  veffel  as  prize,  on. 
a  ground  that  (he  wa^r  bound  to  Malta^  with  a  cargo 
of  provifions  and  naval  ftores^  on  a  deftination  to  ^ 
b^lligcrcRt  port. 

On  the  pari  of  the  Captors <i  the  King^f  Advocate  and 
Arnold. — The  principle  of  law  is  now  fettled,  that 
neutral  property  recaptured  fropi  the  enemy,  Ihall 
pay  falvage,  when  there  is  reafonable  ground  to  con- 
clude that  it  would  have  been  fubjed  to  condemna- 
tion  in  the  Courts  of  the  enemy.  With  refpefl:  to 
American  veflels  more  efpecialty,  the  propriety  of  the 
rule  has  been  recognized  by  the  law  of  that  country 
which  eftablifhes  the  payment  of  falvage  for  fiich  ferr 
vices ;  and  in  the  cafe  of  the  Betfey  (a)  before  the 
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Lords  of  Appeal,  2x1  American  ordm^nce  to  that  ef-        Tht 
fed  (a)  was  ezprefsly  noticed  and  applied,  in  fixing       ^^^'"'^ 
the  rate  of  falvage,  which  was  decreed.     As  to  the  Sept.  nrh  M4 
danger  from  which  this  cargo  has  been  faved,  it  is  im* 
poflibie  to  doubt,  that  a  cargo  of  naval  ftores  going  to 

the 

.  (m)  The  Court  of  Appeal  in  that  cafe  decreed  a  falvage  of  om« 
third y  with  reference  to  the  A^  of  Congrefs,  2d  of  March  I799« 
**  which  enafledy  that  the  (hips  or  goods  of  the  citizens  of  tht 
United  States,  or  of  the  citizens  or  fubje6ts  of  any  nation  in  amit  j 
with  the  United  States,  retaken  from  the  enemy,  fhould  pay 
f^lvage^  according  to  the  following  rates,  if  retaken,  within  24 
hours,  one  eighth  ;  within  48  hours,  one-fifth ;  within  96  hours, 
«ne  third;  and  above 96 hours,  one-half." 

The  former  ordinances,  of  ajth  Jwii^  1798,  and  9th  July  179S 
related  only  to  the  property  of  ^merlean  citizens  and  fubjcdls,  and 
eftabliihed  a  very  indefinite  rate,  leaving  it  at  the  difcretion  oi: 
the  Court,  between  the  proportions  of  one-eighth  and  one -half. 

Since  the  ordinance  of  X7999  a  )ater  ordinance  of  3d  of. 
Match  1800,  feems  to  have  remodelled  the  law  on  this  fubjef^,  by 
ena^ng,  with  refpe6i  to  uimertcan  fubjeds,  itSt.  i.  that  vefTels  or 
goodf»  belonging  to  any  perfons  refident  within  or  under  the  pr»* 
te^kion  of  the  United  States,  and  retaken  finom  the  enemy,  before 
they  have  been  condemned  as  prize  by  any  competent  authorities^ 
fhall  pay,  in  lieu  of  falvage,  if  retaken  by  a  public  veiTel  of  the 
State,  one-eighth  ;  and  if  retaken  by  a  private  vefD^I,  one  fixth  j 
and  if  fuch  vefiel  (hall  appear  to  have  been  fet  fortli  and  armed  at 
a  veflel  of  war,  one  half.  The  third  fe£kion  relates  to  the  property 
of  alien  friends,  and  enads  "  that  the  veffels  or  goods  of  perfoni 
pennanently  reudent  within  the  territory  and  under  the  prote6tioa 
of  any  f  reigrn  Government  in  amity  with  the  United  States,  and 
Tetaken  by  the  veflels  of  the  United  States^  (hall  be  refiored  to 
the  owner^  he  paying  for  and  in  lieu  of  falvage  fuch'proportion  of 
the  value  thereof,  as  by  the  law  or  ufage  of  fuch  Government, 
within  whofe  territory  fuch  former  owner  (hall  be  f  >  refldent,  fhaH 
be  required  of  any  ve(rel  or  goods  of  the  United  States  under  like 
circomfUnces  of  recapture ;  and  where  no  fuch  law  or  ufage  (hall 
be  known,  the  fame  falvage  (hall  be  allowed  as  is  provided  by  the 
|Lrft  fe6Uon  of  this  Ad.  Provided  alfo,  that  no  fuch  veflel  (hall 
^  lie  reftored  to  fu^h  Conner  owuer,  in  any  cafe  whe]^  the  fame 
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The        the  ports  of  the  cftemy  of  Spain,  and  fcpBcd  on  that 

KVNT&ESS.  n  /»  • 

very  account  by  a  Sfanijh  cruizer,  would  have  been 

Sfft,  nth  and  liable  to  confifcation  in  the  Prize  Court  of  Spain. 

On  tie  fart  of  the  Claimant^  Laurence  and  SwaBey.-^ 
The  principle  of  falvage  is  not  to  be  taken  fo  broadly 
as  it  is  now  reprefented.  The  general  rule  has  been 
on  great  deliberation  decided  the  other  way  in  the 
<iafe  of  the  Jonge  Lambert ^  (5th  A  dm.  Rep.)  and  the 
departure  from  that  pra&ice,  which  prevailed  during 
the  later  period  of  the  laft  war,  rdts  folely  on  the 
violence  of  French  cru'zcrs,  and  the  notorious  injuftice 
of  the  Prize  Tribunals  of  France.  In  the  prefent  cafe 
the  capture  was  made  not  by  a  French  cruizer^  but  by 
a  cruizer  of  a  Nation  which  has  always  adhered  to  the 
principles  of  tjie  general  Prize  fyftem,  with  its 
accuftomcd  regularity  and  honour.  There  is  there- 
fore no  ground  for  a  fuggeftion  of  danger  to  this 
property,  beyond  its  juft  liability  to  capture  by  the 
law  of  nations.  Then  what  was  that?  and  what 
were  the  particular  circumftanccs  under  which  the 
cargo  was  going?  It  was  a  cargo  going  on  the 
account  of  an  independent  Government,'  whofe  ads 
are  enttded  to  be  f«  far  diftinguiihed  from  the  mere 
mercantile  fpeculations  of  individuals,  that  they  are 
to  be  received  and  confidcred  with  the  fuUcft  con- 
fidence and  good  faith  on  the  part  of  other  Govern- 
ments, and  are  not  on  flight  grounds  to  be  called  in 
queftion.  What  was  the  profeflfed  purpofe  and  defti- 
nation  of  thcfe  articles  ?  They  were  not  even  going 


ihall  have  been  condemned  as  prize  by  competent  authority  before 
the  recapture,  nor  in  any  cafe,  ^ca  by  the  law  or  o(age.of  the 
foreign  Government  the  goods  or  vefTels  of  fubje^bs  of  the  United 
Sutes  in  like  circumftanccs  wonld  sot  be  oeftorcd.'' 

necefarify 


necefarilyjto  Malia^  but  were  configned  to  that  port    ^^^^^.^^ 


»nd 
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only  on  the  event  of  the  American  fquadron  being 
there,  with  a  direaion  to  go  on  to  Syracufe,  if  that  ^J^/^^'^'^J*^' 
fhould  be  the  place  of  rendezvous,  as  indeed  it  was 
exprefled  to  be  nioft  probable.  The  reality  of  this 
purpofe  is  guaranteed  by  the  certificate  of  the  French 
Minifter  of  commercial  relations  in  America.  It  is 
im'poflible  to  fuppofe,  therefore,  that  the  refult  of 
any  proceeding  inftituted  as  to  this  veflel  in  the  Prize 
Court  of  Spain  could  have  been  unfavourablie  to  the 
property,  or  that  it  would  not  have  been  reftored 
immediately,  according  to  the  juftice  of  the  cafe,  and 
with  due  attention  to  the  certificate  of  the  French 
Minifter,  which  may  be  conlidered  as  a  fpecial  pafs  or 
p^muflion)  under  the  authority  of  an  allyan  the  war. 

In  Reply,  the  King^s  Advocate  and  -/fr«^/i.— Since 
this  cafe  was  firft  opened,  a  particular  paper  has  been 
pointed  out  to  the  notice  of  the  captors,  as  having  the 
effe£k  of  a  fpecial  permiffion  or  pafs  from  the  French 
Minifter,  and  it  is  tontended  that  this  inftrument 
would  have  removed  all  danger  from  the  cargo  in  the 
Tribunals  of  Spain  ;  But  how  would  this  certificate 
have  produced  any  ftich^  effeO:  ?  To  the  Tribunals 
of  Spain^  an  independent  State,  it  could  not  operate 
with  the  force  of  dire  A  authority.  It  might  be 
doubted  even  whether  the  inftrument  itfelf  had  not 
been  obtained  by  milrcprefentation  and  furprize,  and 
the  Spanijh  Government  riiight  juftly  expeft,  that  a 
certifidate  which  was  defigned  to  operatf  in  their 
Courts,  (hould  have  been  confirmed  by  the  figna- 
ture  of  the  Spanijh  Minifter  in  America.  The  rela^ 
tions  of  Spain  and  America  have  ftood  for  fome  time 
«n  td-ms  bordering  on  hoftilities  \  and  it  is  not  to  he 

fuppofed 
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T:ifr  fuppofed  that  in  the  view  which  a  Spanijh  Court  ofLaw 
— -— .  would  have  taken  of  thefe  articles  going  to  GibraU 
Sfpt.  iiihinrt  tar  in  the  firft  inflance,  in  their  way  to  Maba^  they 
would  have  been  confidered  as  innocent.  On  the  con- 
trary, from  the  impreflion  which  the  captors  feem  ta 
have  entertained  of  the  confequence,  it  is  evident  that 
the  refult  of  the  feizure  was  not  fo  certain.  The 
Court  will  therefore,  under  all  thefe  circumftances^ 
confider  it  as  a  cafe  in  which  falvage  ought  to  be  de- 
creed, according  to  the  law  of  the  Jfnerican  Govemi-* 
ment,  and  accord'uig  to  the  proportion  fixed  in  their 
ordinance. 


Judgment. 

Sir  William  Scott — This  is  a  qweffien  arifing  oa 
the  recapture  of  an  American  vcffel  laden  with  (tores 
and  provifions>  "and  going  with  a  contingent  deftina- 
toon  to  Malta  or  Syracufe^  when  (he  was  taken  by  a . 
Spanijb  privateer,  and  retaken  by  a  privateer  of  this 
country.  It  has  been  truly  dated,  that  neutral  property 
recaptured  is  not  fubjeft  to  falvage  by  the  general  rul* 
oiF  law  on  this  fubjefl,  founded  upon  a  fuppoficion  that 
juftice  would  have  been  done  if  the  veffel  had  beea 
carried  into  the  port  of  the  enemy  ;  and  that  if  any 
injury  had  been  fuftained  by  the  aft  of  capture,  it 
would  have  been  redreffed  by  the  Tribunal  of  the 
country,  to  whofe  cognizance  the  cafe  would  regularly  . 
have  been  fubmitted.  It  is  true,  likewife,  that  during 
the  laft  war  the  univerfal  fyftem  of  plunder  and  vio-. 
ience,  which  wa^  praftifed  on  the  part  of  France^  drew 
this  Court  out  of  its  ufual  courfe,  and  induced  it  to  de* 
cree  falvage,with  the  perfeft  acquiefcence of thrfiibjefts 
of  neutral  States,  who  were  fully  fenfible  of  the  fer* 
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Vice  that  was  rendered  to  them,  by  taking  them  out        The 
^f  French  hands.     But  this  exception  did   nint  qUpt 
the  eflablifned  doftrine  of  the  Court :  It  was  a  devia-  ^'f^-  "*j»  «"* 
tion  which  originated  in  cafes  of  French  capture,  and 
I  am  not  aware  that  it  has  been  applied  in  recaptures 
from  other  States  (j). 

This  is  a  recapture  from  a  Spanijh  cruizer.  But 
it  is  faid  that  the  treaty  between  Spain  and  America 
exprefsly  prohibits  the  carrying  of  articles  of  this 
delcription  to  the  ports  of  an  enemy.  Certainly, 
if  the  cargo  was  going  abfolutely  to  Mali  ay  and  in 
a  way  of  being  made  fubfervient  to  the  ufe  of 
the  enemy  of  Spain,  under  the  article  of  the  Treaty, 
it  would  be  fubjefl:  to  feizure  and  confifcation,  and 
that  might  lay  a  ground  for  falvage  on  the  part  of 
a  recaptor.  But  the  faO:  is  not  fo  eftablilhed — it 
was  not  going  to  Malta,  configned  to  Englijh  polfef- 
fion,  and  Englijh  ufe  5  but  for  the  fupply  of  the  Ame-^ 
rican  fquadron,  which  was  at  that  time  employed  in 
thofe  feas.  It  was  not  even  going  decidedly  to  Malta^ 
but  to  the  ftation  of  the  American  Commodore,  where^ 
€ver  that  might  be,  who  was  cruizing  in  thofe  feas,  for 
the  pupofe  of  defending  the  trade  of  America  againft  the 
Cvrfairs  of  Barbary^  who  are  in  fome  meafuretobe  con- 
fidcred  as  the  common  enemy  of  the  commerce  of  Spain 
and  America^  and  all  other  States. 

The  property  belonged  to  ihtAmericanGovtrtivcisxit^ 
which  was  not  engaged  in  traiEc  lucrandi  caufa^  but  was 
exporting  the  prefent  fupply  only  for  the  ufe  of  its  own 
fquadron.  lam  to  confider^  then,  under  what  afped  fuch  a 


t^)  SUu»  decreed  (*)  iii  the  Psinape  dcla  Paix,  10  the  cafe  of  (^)  \^^j^"^' 
iboe  di^Uan,  the  propexty  of  mcrchtnta  of  P^ugal,  captured  90 
k<^i  a  iritjih  packet^  an3  recaptured  from  a  Spamjb  cruizer. 

-       .    .  Yeffel 
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The        yeffel  would  have  been  viewed  in  the  Spamfl)  Court  of 
Prize,  in  a  fair  and  juft  light,  and  not  under  any  yio- 


^'I'tb"*'  *"**  ^^^^  ^^  capricious  feeling,  that  for  the  purpofe8  of  the 
prefent  argument,  may  be  imputed,  as  likely  to  divert 
the  learned  perfon  whoprcfides  in  that  Conn^from  the 
performance  of  his  duty.  There  is  no  ground  for  fuch 
a  furmife.  This  Court  will  not  lightly  entertain  a  fufpi- 
cion,  fo  injurious  tothehonour  of  the  Spani/b  Tribunals, 
or  fuppofe  that  the  known. and  eilabliihed  principles  of 
juflice  would  not  meet  with  the  fame  candid  obfervance 
in  the  Courts  of  that  Country  as  in  thofe  of  our  own. 

There  is  enough,  I  think,  to  convince  this  Court, 
and  any  other  Court  which  I  am  to  fuppofe  would 
be  guided  by  the  fame  principles  of  impartiality  and 
judice,  that  this  cargo  was  not  going  on  a  fpecula- 
tion  of  individuals,  who  might  be  catching  at  op- 
portimities  of  gain,  in  violation  of  the  duties  impofed 
upon  them  by  the  public  Treaties  of  their  Country; 
but  that  it  ^as  the  property  of  the  American  Govern- 
ment, dcftined  for  the  fupply  of  the  American  fqua- 
dron  in  thofe  feas.  '  All  the  evidence  in  the  cafe  fpeaks 
the  fame  language :  There  is  the  charter-party,  with 
the  agent  of  the  American  government ;  There  is  tlic 
letter  or  public  difpatch  of  the  officer  of  marine,  co^^- 
taining*  diredions  to  the  Amerian  agent  at  Malta. 
There  is  beyond  that,  I  obferve,  amongft  the  original 
papers,  one  under  the  feal  and  fign-manual^  of  the 
Prefident  of  the  United  States,  defcribing  the  nature 
and  purpofe  of  this  confignment ;  Thai  is^  moreover, 
I  will  not  fay  confirmed^  becaufe  nothing  can  go  high^ 
than  the  declaration  of  the  Government  itfelf,  but  ac* 
companied  by  a  certificate  from  the  Britifh  2sA  French 
Minifttrs.  .  Now  I  canadtbut  aflent  to  what  ha9  been 
obfenred  on  this  point,  that  great  rdped  is  due  ^ 
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the  deckration  of  the  Government  of  a  State :  not,  to  tii« 
the  extent  that  has  fometimes  been  contetidcd  for>  that 
the  convoy  of  a  vefTel  of  the  State,  or  public  certifi-  ^/.nthau 
oktee  that  the  goods  on  bpard  are  the  property  of 
their  fubjefts,  ihould  be  at  once  received  as  autha> 
Tity  to  eftablHh  that  fad,  and  to  fuperfede  all  fiuther 
enquiry ;  becaufe  it  is  very  jMIIble  that  Government^ 
may  be  impofed  upon  with  regard  to  fafts  of  that 
nature,  which  they  can  take  only  on  the  reprefentaticqi 
of  interefted  individuals.  But  when  there  is  an  aver- 
ment like  ibis^  relative  to  their  own  immediate  aSis,  If. 
would  be  a  breach  of  comity  and  refpeft  due  to  the  de- 
"clarations  of  an  Independent  Sta^  to  doubt  the  truth  qf 
an  affertion^'which  could  not  have  been  made  but  upop 
a  thorough  knowledge  and  convidion  of  the  hO:. 

It  is  a  thing  fo  highly  improbable  in  itfelf,  th^t 
a  Government,  which  has  always  profefled  a  moil 
guarded  neutrality,  fhould  be  fending  out  fupplics  for 
the  ufe  of  the  Britijh  fleet,  and  in  violation  of  an  ex- 
prefs  article  of  its  Treaty  with  Spain^  that  it  could 
fcarcely  have  raifed  a  furmife  of  that  nature,  in  the 
deUberate  and  unbiafled  judgment  of  any  Court  of 
Juftice.  In  add&ion  to  the  monftrous  improbability 
of  fuch  a  fuppoiition,  all  the  papers  folemnly  aflfert  a 
different  application.  It  is,  I  conceive,  utterly  impof- 
fihle  that  thefe  airtides  could  have  been  confiderad  in 
a  Spanifb  Prize  Court  as  goiiig  for  Britijh  ufe,  or  as 
liable  to  be  converted  to  the  fupply  of  the  Britijh 
garrifcm  at  Malta*  What  might  have  been  the  cafe, 
^  a  .cargo  of  this  kind  had  been  going  on  a  Ipeculatioii 
of  individuals,  even  for  the  fupply  of  the  Jmerican 
Iquadron,  I  will  not  take  upon  me  to  fay  ?  Articles  pf 
this  dtfcription,  belonging  only  to  individuals,  and  ar- 

14  rived 
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The        rived  in  a  belUgerent  plort,  might  have  been  fubjeded 
.  to  a  demand  of  pre-emption,  and  therefore  might 

Stpt.  iitb  tad  perhaps  have  Warranted  a  diffei^ent  rule  of  decifion  ill 
the  judgment  of  the  Court  of  Spain.  But  as  a  cafg6 
going  on  the  account  of  the  Government  of  the  United 
States,  and  not  ef  individuals,  I  cannot  but  thiiik  that 
it  would  have  been  proteded  in  fpecie  from  any  fuch 
demand  in  the  port  of  Malta,  and  that  it  would  have 
been  free  from  all  danger  of  an  unfavourable  inten- 
•  pretation  in  Spain.  On  thefe  confideratio&s  I  am  of 
opinion  that  the  privateer,  which  has  made  the  recap-* 
ture,  18  not  entided  to  any  thing  in  the  nature  of  fal- 
vage,  nor  to  more  than  the  expences  of  bringing  the 
queftion  before  the  Court,  as  it  certainly  was  a  quef- 
tion  proper  enough  to  be  fubmitted  to  judicial  deter» 
minadon* 


*//  nih,  THE  HOFFNUNG,  Schmidt,  Mafterl 

Biockadeyc*.  npHis  was  the  cafe  of  a  Swedijh  vcflel,  which  had 

Muliewll'noi  *"  failed  the  ijrth  of  July  from  Nantes y  with  a  carg6 

!l^.fi«^'i^*'''  ^^  ^^™  ^^  ^^^  ^^^  ^^  P^^  ^^  Seville^  which  was 
liTi:.  neccffary  lo  claimed  uuder  His  Maiefty's  Inftrufiions.  ift  Feb. 

the  reconi-  w       ^ 

meiicetnent  of      x8o^* 
a  blockade  of 
that  fpcCiei  di 

On  the  pan  ^f  the  Capttn^^  the  KingU  Advecate  ami 
Adanu. — ^This  veflel  appears  to*  have  laid  for  fome 
time  under  \m  embargo  in  the  poit  of  Nantes,  and  t6 
have  been  liberated  at  laft  on  the  condition  that  ibe 
fliould  take  a  cargo  on  board  for  Seville^  notwithftand^ 

6  ing 
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(ng  the  blockade  of  St.  Lucar^  which  comprehends        Tht 
that  port,  and  v^hich   bad  cxifted   fince  the  notifi-  J^I^^^J 
cation  of  the  25th  of  April.     On  a  former  (tf)  occa-     Sipt.  mh, 
fion  a  d 'ubt  vas  cntertamcJ  whether  the  blockade         '^•^' 
of  St.  Lu(dr  had  been  refumed  after  Sir  John  Orde 
wag  driven  off.     It  now  appcar3  from  ft  communica- 
tion with  the  Admiralty,  that  immediately  after  the 
mteliigence  was  received  refpefting  Sir  John  Ord^s 
iquadron,  dire£Uons  were  fetit  to  Lord  Collingwood 
to  proceed  to  Cadm  \  and  that  he  had  arrived  on  that 
ftation  on  the  8  th  of  June.  It  cannot  be  doubted  there* 
fore  that  long  before  the  date  of  tbi^  tranfadion,  k 
muft  have  been  pcrfeftly  notorious   at  Nantes  that 
Cadiz  and  5/,  Lucar  were  in  a  ftate  of  blockade.     It 
appears,  indeed,  from  a  correfpondence  which  paffed 
between  I^ord  CoIIingwoocf  and  the  neutral  Confuls 
at  Cadiz,  on  the  Z3d  July^^  that  he  had  been  before 
that  port  fome  time,  and  had  given  public  intimation 
q[  bi$  intention  to  enforce  the  blockade, 

On  the  part  of  the  Claimant^  Lwrence  and  RqbinfoTU  . 
—It  is  material  to  confider  the  dates  of  this  trant 
adion,  for  the  purpofe  of  judging,  how  far  perfons 
^t  Nantes  can  be  fuppofed  to  have  made  this  fhip* 
jfnent,  in  defiance  of  any  knowledfge  of  the  block- 
ade of  Cadiz  aiid  St.  Linear.  The  cargo  was  put  on 
board  in  the  moiith  of  June^  and  the  fhip  failed  about 
the  I  ith  July^  nearly  ten  days  before  the  date  of  that 
Utter  of  hord  Collin^'ood  to  the.  Confuls  of  Cadiz, 
which  feems  to  refer  to  thdr  letter  of  the  1 9th,  as  the 
firfl:  communication  that  had  p^jQTed  on  the  fubjed^ 
The  (hip  was  captured  at  a  confiderable  diftance  from 
iht  eoaft  of  Spainy  and  long  before  flie  could  havq 

T9if.  yi.  \  pqntraveuwj 


114  CASES  DETERMINED  IN  THE 

T»»«         contravened  any  recent  rights,  that  might-  arifc  out 
U0FFNVN6.  ^  .... 

,.  of  a  blockade  de  fado^  accompanied  with  due  notice 

St^t  T  irh,  and  warning.  In  a  former  cafe  of  the  Triheten  nearly 
the  fame  circumftances  occurred,  and  on  that  occa- 
fion  the  Court  intimated  an  opinion^  that  if  it  was 
meant  to  affeft  neutral  veffcls  with  an  obfervance  of 
the  blockade  of  Cadiz,  under  the  Notification  of  the 
S5th  Jpril,  it  Ihould  be  fliewn  that  that  Notification 
had  been  renewed,  and  republiihcd,  after  the  interrup- 
tion which  it  had  receircd  from  the  appearance  of  the 
combined  fleets.  No  faft  of  that  kind  is  noW  alledged; 
but  it  is  attempted  to  fupply  the  place  of  that  public 
notice  by  the  notoriety  which,  it  is  faid,  muft  have 
prevailed  in  the  ports  of  France,  from  the  appearance 
cf  Lord  CoUingwood^s  fquadron  off  thofe  ports. 
As  far  as  we  can  colleft  from  that  correfpondcnce, 
the  operation  of  his  fquadron  on  that  Ration  muft 
have  been  fubfequent  to  the  date  of  this  tranfac- 
tion.  No  fafts  have  been  (hewn  to  induce  the  Court 
to  recede  from  the  decifion,  which  it  made  in  the 
former  cafes,  in  which  the  fliips  and  cargoes  were 
reftored. 

^  In  Reply^  the  King's  Advocate  and  Adanis. —The 
claim  for  the  cargo  in  this  cafe  is  given  under  the  in. 
ftruflions  of  the  ift  February y  which  contain  an  ex- 
ception of  blockaded  forts.  It  will  be  immaterial, 
therefore,  whether  the  Notification  of  the  25th  April 
Ihall  be  held  to  be  in  force  or  not,  fince  it  will 
be  fufficient  to  fupport  the  condition  expreffed  in 
thefe  inftruftions,  if  the  port  fhall  be  (hewn  to  have 
been    under  a  ftate  of  blockade  de  faRo  only,  not 

accom* 
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accompanied  by  any  Notiiication.  If  it  is  confidered  xh« 
that  Lord  Collingwo<fd  had  been  difpatchsd  to  this  iJo^^^^^Q- 
ftation  two  or  three  months  before  the  date  of  the  ^,^,  ,,jh^ 
prefent  tranfaftion,  it  will  appear  Jiighly  improbable  that  '  *^°5- 
the  a£tual  renewal  of  the  blockade  of  Cadiz  (hould 
not  have  been  known  at  Nantes  at  the  time  of  fhip- 
ment»  or  before  the  failing  of  this  veifeL  If  a  doubt 
only  prevailed  upon  the  fubjed,  as  it  was  a  (hipment 
made  altogether  under  fpecial  ind-ulgence,  means  ought 
to  have  been  taken  to  afcertain  the  truth  of  the  re- 
port. That  a  tloubt  did  exift,  is  evident  from  a  paper 
found  on  board,  purporting  to  be  a  certificate  from 
the  FruJJian  Conful  at  Nantes^  "  that  he  had  received 
no  communication  from  bis  own  country  as  to  the 
blockade/'  On  this  point,  however,  it  is  poflible 
that  fome  diftindion  may  be  admitted  between  the 
cafe  of  the  (hip  and  cargo,  becaufe  as  the  cargo  was 
flfipped  under  the  order  of  the  5///wj^  Government, that 
Government  muft  have  been  apprized  of  the  renewal 
of  the  blockade,  long  before  the  intelligence  could 
reach  neutral  nations.  It  was  to  be  expeded  thatam^ 
mediate  orders  (hould  have  been  given  to  the  Spanijh 
agents  at  Nantes  not  to  perfevere  in  the  execution  of 
a  fliipment,  which  could  no  longer  be  completeid, 
without  violating  the  refervation,  exprefsly  announced 
in  the  inftruflions  of  the  1  (t  February. 

Judgment. 

Sir  William  Sro//.— There  had .  been  a  Very  humane 

order  iflued  by  the  Britijh  Government,  in  confident* 

tion  of  the  diftrefs  to  which  the  Kingdom  of  Spain 

^jras  reduced  by  famine,  to  permit  cargoes  of  com 

to  be  carried  to  that  country,  without  exception  as  to 

12  thi 
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.  The         the  property,  but  with  a  refervathn  "that  it  fliould 

— not  DC  earned  to  blockaded  ports."    This  was  un* 

^'^iiot!^*  queftioriably  a  very  beneficent  and  liberal  relax- 
ation of  the  rights  of  war,  fmce  an  enemy  has 
a  right  to  avail  himfelf  of  the  exigency  produced 
by  famine,  as  well  as  by  any  other  diftrefs.  There 
can  be  no  doubt  that  this  relaxation  was  received 
by  Spain  with  fuitable  impreilions ;  and  it  was  in- 
cumbent on  the  Government  of  that  Country  to 
take  care  that  their  orders  were  properly  carried  into 
effed,  and  that  they  fhould  not  be  abufed  to  cover 
fraudulent  attempts  to  violate  a  blockade  that  was 
impofed  on  any  of  the  ports  of  Spain. 

It  appears  that  the  port  of  Cadiz  and  St.Lucar  were 
put  under  blockade  by  a  Notification  of  the  25th  of 
April  \  but  it  unfortunately  happened  that  the  Notifica- 
tion iffued  at  a  time,  when  it  became  equally  notorious 
that  no  blockade  adlually  exifled,  fmce  thcBritiJh  fqua-' 
dron  had  been  recently  driven  off  by  a  fupcn'or  force.  In 
a  former  cafe,  a  queftion  was  raifed,  whether  the  Notifi- 
cation which  had  iffued,  was  not  flill  operative,  at  lead 
for  the  purpofe  of  fuftaining  the  effect  of  thefe  inftruc- 
tions.  But  the  Court  was  of  opinion  that  it  could  not 
be  fo  confidered,  and  that  a  neutral  power  was  not 
obliged,  under  fuch  circumflances,  to  prefume  the  con- 
tinuance of  a  blockade,  nor  to  zQ.  upon  a  fuppofition 
tliat  the  blockade  would  be  refumed  by  any. other 
competent  force. 

It  was  argued  on  that  occafion  that  fieutrals  Were 
bound  to  a6l  upon  fuch  prefumptions,  and  on  the  fame 
principle,  on  which  it  has  been  held,  that  when  a  block- 
ading fquadron  is  driven  off  by  advcrfe  winds,  they  arf 
baund  to  prefume  that  it  will  return^  a&d  that  there  is  no 

di|coatiji}uanc& 
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<lifcontinuance  of  the  Blockade.    But  certainly  the  two         The 
cafes  are  very  different.     When  a  fquadron  is  driven  _lLl.!Ll 
otf  by  accidents  of  weather,  which  mull  have  entered     s-pt.  mh, 
into  the  contemplation  of  the  belligerent  impoiing  the 
"blockade,  there  is  no  reafon  to  fuppofe  that  fuch  a 
circumftance  would  create  a  change  oi  fy/iem^imc^  it 
could  not  be  expelled  that  any  blockade  wouldcontinue 
many  months,  without  being  liable  to  fuch  temporary 
interruptions.     But  when  a  fquadron  is  driven  off  by 
a  fuperior  force,  a  new  courfe  of  events  arifeis,  which 
may  tend  to  a  very  different  difpofition  of  the  block- 
ading force,  and  which  introduces  therefore  a  very 
different  train  of  prefumptions,  in  favour  of  the  ordi- 
nary freedom  of  commercial  fpeculations.     In  fuch  a   - 
cafe  the  neutral  merchant  is  not  bound  to  forefee  or 
to  conjedure  that  the  blockade  will  be  refumed  3  and 
therefore  if  it  is  to  be  renewed,  it  muft  proceed  de  ^ 

novoy  by  the  ufual  courfe,  and  without  reference  to  the 
former  ftate  of  fads,  which  has  been  fo  effeftually  in- 
terrupted. On  this  principle  it  was  that  the  Court 
held  the  former  blockade  to  have  become  extinft,  and 
intimated  an  opinion  that  there  (hould  be  a  repetition 
of  the  fame  meafures,  on  its  recommencement,  to 
bring  it  to  the  knowledge  of  neutral  States,  either  by 
public  declaration,  or  by  the  notoriety  of  the  fnft. 

It  is  not  now  contended  that  any  new  declara^ 
Hon  has  iffued,  and  the  Court  has  already  determined 
that  the  former  notification  had  become  extinft.  It 
remains,  therefore,  to  be  confidered,  whether  there 
bas  been  that  notoriety  of  ^tfaSl^  from  the  operation 
of  time  or  from  other  circumftances,  which  muft  be 
taken  to  have  brought  the  exiftence  of  the  blockade 

to.  the  knowledge  of  the  parties. 
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T>»e  Among  other  modes  of  afcertaining  that  faft,  a 

-  prevailing  confideration  undoubtedly  is   ihc  length. 

Sift,  ixih,  of  time,  in  proportion  to  the  diftance  of  the 
country  from  which  the  veflel  fails.  What  I  have 
to  lament  in  this  inftance  is,  that  we  labour  under 
an  ignorance  of  the  true  terminus  a  quo,  not  having 
the  neceffary  information  as  to  the  time  when  Ad- 
miral Col/ingwood  returned  to  that  ftation.  Al- 
though fomething  is  to  be  coUefted  from  the  letters, 
to  which  a  reference  has  been  made,  they  do  not,  I 
thiiik,  fupply  fufficient  information,  or  with  fuch  pre- 
cifion  as  can  enable  me  to  found  a  judicial  fentence 

upon  it. 

With  regard  to  the  fhip,  I  am  bound  to  advert  to  the 
fituation  of  hardfhip  in  which  Sw^^/i/Jvcffels  were  placed 
-by  the  embargo,  which  was  impofed  upon  them  in  the 
"*  ports  of  France.  It  was  a  material  objed  with  the  French 
Government,  to  have  the  ports  of  Spain  fupplied  wit|i 
.articles  of  provifion.  To  cSh&,  thispurpofe,  it  was  not 
unlikely  that  means  of  impofition  and  JForce  would  be 
employed,  more  efpecially  againft  Swedijh  reflclSjWho 
were  in  a  particular  manner  inopes  concilii^  owing  to 
the  ceflation  of  all  diplomatic  crrrefpondence  between 
their  own  Government  and  France.  They  had  been 
put  under  an  embargo,  and  were  releafed,  it  appears, 
for  the  purpofe  of  being  made  the  inftruments  of 
conveying  thefe  fupplies  to  the  ports  oi Spain.  It 
is  natural  to  fuppofe,  that  any  information  that 
might  have  reached  the  Government  of  France^  as 
to  the  aftual  flate  of  the  ports  of  Spain^  would  be 
withheld  rom  them,  Unlefs  it  is  fhewn,  therefore, 
in  the  cleared  manner,  that  the  knowledge  of  the 
actual  blockade  of  Cadiz  and  Saint  Lucar^  which  is 
faid  to  have  exifted,  had  reached  the  mailers  of  thefe 

veflels, 
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vcffels,  I  (hall  'think  myfelf  bound  to  aft  towards        THe 

them  with  great  indulgence,  and  with  due  coniider-  _ 

ation  of  the  difficulties  under  which  they  were  placed,      ^^^'^.^i  ithi 

ITieir  cafe  is  very  different  from  that  of  the  pro- 
prietors  of  the  cargo.  ,   For  who  are  they  ?    The 
Spanijh  Government — Who  were  bound  to  obfervc 
the    moft  perfeft'  candour    and   good   faith.    T{iey 
could  not  but  know  the  faft,  if  Cadiz  was  aftu- 
ally    blockaded.     It  was  their  duty  to  have  tranf- 
mitted  the  earlieft  information   to   their  agents   in 
France^   aiid    to    have    altered    the    deftination  of 
their     cargoes    to     other    ports,    to    which    they 
might  go  without  infringing  the  inftrudions,  which 
had   iflqed  in   their   favour.      There  is,  therefore, 
a  material    diflindion   between  the    ihip    and   the . 
cargo.    Unlefs  it  is  proved  in  the  moft  unequivocal 
manner,  that  the  mafter  was  affeded  with  a  know- 
ledge of  the  alledged  blockade,  I  fhall  hold  the  vefTel 
to  be  exonerated.      With  refped   to  the  cargo,  if 
it  is  (hewn  that  the  blockade  did  exift,  and*  that 
there  had  been  time  for  communication  from  Spain^ 
thofe  interefts  will  not  be  entitled  to  the  fame  in- , 
dulgence.     I  Ihall,  therefore,  at  prefcnt,  make  no 
other  order,  but    to  require  the  recommencement 
of  the  blockade  to  be  diftinSly  afceitained,  meaning 
to  apply  the  inferences  that  may  arife  from  the  in- 
terval of  time,  very  differently  to  the  cafe  of  the  fliip, 
and  of  the  cargo. 

On  afubfequent  day  (a)  thiscafe  came  before  the  Court  ^f>  *47''>» 
again  on  the  information  required  to  be  produced  of  the 
time  when  Lord  CoIIingioocd  refumed  the  blockade  of 
Cadiz.  No  farther  information  was  exhibited,  but  only 
the  certificate  of  the  Admiralty  ,ftating  *  *  that  LordCoUing' 

I  4  wood 
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!*•        wood  arrived  off  Cadlt  on  the  8tli  of  June*^  The  caufe 

Ho>i  Nviro.  _  !>•>»»♦  /..^  »!• 

jr-  was  argued  on  mzfi^aency  of  that  A^y  and  the  in- 

Seft.  iitb,  fcrenccs  dedudble  from  it,  whether  they  were  fuch  a:s 
could  be  held  to  re-tjtabl'^  the  blockade,  fo  as  to  im* 
pofe  on  the  Government  of  Spain  an  obligation  of 
counteradiing  this  fhipment^  previous  to  the  failing  of 
the  vcfTeU 

JUPGMENT* 

Sr  ly.  Sr^//.-i-What  the  Couirt  has  already  decided^ 
bn  the  bed  confideration,is,that  the  raifing  of  the  former 
blockade  by  a  fuperior  force,  was  a  total  defeazance  of 
that  blockade  and  its  operations;  Whether  that  is  l 
ibund  opinicm  or  not,  mufl  be  left  to  the  determination 
of  the  Superior  Court :  My  perfuafion  is,  that  there 
could  not  be  a  more  effe£tual  raifing  of  the  blockade ; 
and  that  it  fhould  be  renewed  again  by  notification, 
before  foreign  nations  could  be  aifecled  with  an  oblr- 
gation  of  obferring  it  as  a  blockade  of  that  fpecies  flill 
exiflihg.  Under  this  view  I  have  already  ihtiraalted  my 
opinion  that  the  mere  appearance  of  another  fquadron 
would  not  redore  it,  but  that  the  fame  meafures  would 
be  neceflary  for  the  re-commencement,  that  had  been 
required  for  the  original  impofition  of  the  blockade,  and 
that  foreign  merchants  were  not  bound  to  aft  on  any 
prefumption  that  it  would  be  defaSlo  refumedi 

It  became  therefore,  very  defirable  that  fome  account 

fhould  be  given  of  the  manner  in  which  the  blockade 
Was  re-commenced.     Enquiries  were  direfted  to   be 

hiade  at  the  Admiralty,  which  have  produced  no  other 
anfwer  than  this,  **  that  Lord  Collmgwood  had  arrived  off 
Cadiz  on  the  8th  of  June  j"  and  a  letter  is  produced 
from  Lord  Collingwood  to  the  Foreign  Confuls  at  Cb^ 
dizy  of  the  23d  of  July^  of  which  the  Court  was 

already 
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already  in  pofleffion*    This  appears  to  mc  to  be  Very    ^^^ 

unfatisfiaidory,  fince  Lord  CoUingwood  might  arrive  off  «— .-^ . 

Cadiz  with  very  different  intentions.     He  might  go     ^'^Jg",|^' 
there  with  a  fleet  of  obfervation  merely^  or  for  pur-> 
pofes  of  a  qualified  blockade. 

The  Court  expreffed  a  wifh  to  be  informed,  whether 
any  orders  had  been  fent  to  Lord  Coltingwood  re» 
fpecting  the  renewal  of  the  blockade,  and  whether  it 
Jiad  been  notified  to  the  Spanifh  Government.  la 
mifwer  to  thefe  enquiries  no  farther  information  is  obi* 
tained  than  what  relates  to  th^  arrival  of  Lord  C$lJmg' 
lOoodj  and  the  letter  of  the  23d  of  Jufy.  It  is  mani^ 
fefl,  I  think,  that  Lord  €ollingwood  did  connefb  the 
two  blockades  together,  and  that  the  fame  apprehen^ 
(ion  has  been  entertained  fince.  But  I  am  of  opinion-, 
as  far  as  my  opinion  can  have  any  weight,  ihat  this  in* 
terpretatioA  cannot  be  fupported,  but  that  it  would  be 
Siecefiary  that  the  fame  form  of  communication  fhould 
be  obferved  de  nov$y  that  is  required  to  eftabiiih  ah 
original  blockade. 

Theqaeffcion  now  is, wbether,  independent  of  any 
notification,  the  faft  of  Lord  Collingwood*s  arrival^ 
and  his  fubfequent  conduct:  were  fuch  as  wouM  imprefs 
on  foreign  nations  the  obligation  of  knowing  that 
there  was  a  blockade  de  faQo\  and  more  particularly 
whether  the  Spanijh  Government  ought  to  have  taken 
notice  of  it,  fo  as  to  have  commimicated  the  inteUi- 
gence  to  the  fhippers  in  France^  and  to  have  prevented 
the  failing  of  this  cargo  On  the  former  hearing,  I 
was  of  opinion  that  the  Swedijh  veflel  was  clearly  ex* 
cufed,  although  the  Spanifi>  Government  might  pofii- 
bly  be  affefted  with  the  obligation  of  communicating 
advice  to  their  agents.  In  the  cafe  of  the  Falck^  it 
appeared  that  the  violence  of  the  French  Govenunent 

had 
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The 

HOFFNUNG. 

Se/i'  I II  by 
1S05. 


had  a£lually  forced  that  veflel  out  of  port,  and  in  de* 
fiance  of  the  knowledge  of  the  blockade,  which  the 
mailer  admitted  himfelf  to  have  received,  but  at  a 
later  period  than  the  date  of  this  trsflifadion,     I  am 
now  to  confider  whether  any  evidence  is  produced  that 
can  fix  upon  the  Spanijb  Government  a  knowledge  of 
the  blockade,  that  (hould  have  prevented  the  failing 
of    this  vefiel,  and  that  fhould  affed  them  legally 
with^  the  confequences  of  culpable  negligence.     I  am 
of  opinion,  that  there  is  not.     It  appears  from  the 
letters  of  the  23d  and  25th  July^  that  the  queftion 
was,  at  that  time,  dubious  at  CaJizj  and   that  fome 
veffels  had  been  *  fuflfered  to  pafs.     That  the  Spanijh 
Government  at  Madrid  fliould  be  impreffed  with  a 
diftinft  knowledge  of  the  fafl:,   that  was  rendered 
doubtful  at  Cadiz  on  the  23d  of  July^  fo  as  to  have 
prevented  the  failing  of  this  veffcl  from  Bourdeaux  on 
the  13th  of  July  J  is,  I  think,  out,  of  all  phyfical  pot 
fibility.     I  mud,  therefore,  make  the  fame  decree  in 
this  cafe  as  in  other  cafes  under  the  inftmaioHs. — Re- 
ftored  on  payment  of  the  captor's  expences. 


Seft.  iith^ 
1^05. 

VefTel  fold  in  a 
bloekiidcd  purr, 
l»yaneutml,who 
had  himfelf  pur- 
chafed  of  the 
tnemy  fince  the 
Cummencement 
of  hoftiSiiics-— 
Fuither  proof 

fufed. 


THE  VIGILANTIA,  Reynaert,  Mafter. 

^^pHIs  Was  a  cafe  of  a  (hip,  originally  French^  that  had 
'*•  come  out  of  the  port  of  Havre j  in  ballaft,  during 
the  blockade,  July  1805,  and  was  claimed  on  the  part 
of  Mr.  Dammers  of  Embden^  under  a  transfer  afferted 
to  have  been  made  to  him  from  another  neutral 
merchant  during  the  blockade  of  that  port. 

It  was  alledged  that  the  vefTel  had  been  acquired 
by  purchafe  from    the    original   French    owner  in 


/ 
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July  J    1803,    before    the    commencement    of   the         The 
blockade ;   and  it  appeared  that  (he  had  continued  in  ' 

that  port  until  the  time  of  failing  on  the  prefent     Sifi.^txth^ 
▼oyagc. 

On  the  fart  of  the  Claimant  yLaurence — contended  that 
a  (hip  commg  out  in  ballaft  was  not  guilty  of  a  breach 
of  blockade,  on  account  of  any  transfer  that  might 
have  taken  place  between  neutral  perfons  in  that  port. 
As  to  the  former  fale  by  which  the  veiTel  pafled  from 
the  French  owner  to  the  feller, .  that  tranfadion  was 
altogether  prior  to  the  blockade,  and  could  there^ 
fore  not  be  made  fubjeft  to  any  rules  or  principles  of 
bw  arifing  out  of  that  fyftem.  That  if  any  doubt  was 
entertained  as  to  the  hOt  of  property,  it  couldonly  be 
directed  to  be  cleared  up  in  the  ordinary  way  of  proof 
as  to  the  original  transfer.     , 

On  the  fart  cf  the  Captor,  the  Kin^s  Advocate.'^ 
The  former  aiferted  transfer  from  the  enemy  proprie- 
tor took  place  in  July  1803,  yet  the  veiTel  continued 
to  lie  in  Havre  for  two  years,  till  July  in  the  prefent 
year.  This  circumftance  alone  is  fufficient  to  raife  a 
ifarong  fufpicion  that  the  former  fale  was  not  for  the 
purpofe  of  giving  to  the  pretended  purchafer  the  ufe 
and  property  of  the  vcffel,  but  as  a  mode  of  cover, 
and  for  the  purpofe  of  removing  the  fubflance  ot  the 
tranfa£Uon  more  effectually  from  the  view  of  the 
Court.  It  is  by  fuch  a  contrivance  rendered  impof* 
fible  for  the  Court  to  obtain  fatisfaftory  evi.lence 
of  the  adual  transfer  from  the  enemy.  It  cannot 
be  denied  that  fuch  a  transfer  mud  be  a  fubjecl  of 
ferlher  proof.     By  this  fhifting   of  charader  the 

Court 
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The         Court  is  entirely  precluded  from  calling  on  the  origi* 
_  nal  purcha&r  to  fupport  his  title,  and  that  artifice  is  no 

Stfi.  itih,  doubt  intended  to  cover  the  dfefcft  of  pi-dof,  which 
neceflarily  exifts  in  fuch  a  cafe.  If  a  neutral  veflcl 
which  had  entered  the  port  of  an  enemy  before  the 
coriimencement  of  a  blockade,  is  allowed  to  be  trans- 
ferred wbiljl  lying  there  to  a  neutral  purchafer  within 
a  reafonabU  period  of  time,  it  will  not  follow  that  the 
famepermiffionfhouldcontinueduring  the  whole  block* 

adc,  or  for  the  confiderable  fpace  of  time  during  which 
this  (hip  appears  to  have  laid  in  the  blockaded  port. 

JUDGM£KT» 

Sir  William  Scott.'^Hhtrt  are  two  fefts  in  this 
cafe  which  attradt  attention :  Firft,  that  the  veffel 
was  clearly  the  property  of  the  enemy  at  the  com- 
mencement of  the  war ;  and  fecondly,  that  ihe  was 
taken  coming  out  of  a  blockaded  port,  from  which 
flie  could  not  legally  fail,  if  ihe  had  been  transferred 
■firbm  the  enemy  during  the  exiftence  of  the  blockade* 
Thefe  two  fafts  make  it  neceffary  to  be  proved  to  the 
fatisfadioii  of  the  Court,  that  there  had  been  fuch  a 
transfer  made  to  the  perfon  now  claiming  the  pro- 
perty, as  entitled  him  to  bring  the  veffel  put  of  the 
blockaded  poit ;  though  it  is  not  eafy  to  devife  aay 
mode  of  appUcation,  by  which  the  Court  can  arrive 
at  fatisfis^ory  proof  of  the  original  transfer,  if  that  is 
not  fufSciently  eftablifhed  by  the  original  evidence. 
The  firft  purchafer  cannot  be  called  upon,  and  I  fee 
no  fources  of  additional  evidence  to  which  the  Court 
can  have  recourfe.  I  will  not  fay  that  a  fliip  originally 
neutral,  upon  which  no  fulpicion  of  enemy's  property 
could  arife,  might  not  be  transfei^ed  by  one  neutral 

to 
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to  another  in  a  blockaded  port.    That  point  has  been         The 

already  fayourably  determined,  (a)    But  when  an  fen- ' 

_  •  ••     « 

quiiy  18  neceflary  as  to  the  property,  for  the  very  pur-  ^^f\  "^*^ 
pofe  of  deciding  upon  the  operation  of  the  blockade^ 
and  when  no  fatisfadory  proof  can  be  obtained,  I  am.  of 
opinion  that  the  Coitrt  is  warranted  to  rejed  the  claim 
in  the  iiril  inftance.  Without  fome  fuch  rule,,  it 
would  be  impoffible  that  the  blockade  could  be  znaiii» 
tained^  Condemned;   .' 


THE  RANGER,  Smith,  Mafter.  f//r.i3tb. 

'  '  1805. 

^His  was  the  cafe  of  an  American  fliip  wth  a  cargo  conrraband, 

of  bifcuit    stnd    flour  that  had  been  pUt  oa  from  iro^r^w 
board  from  the  public  (lores  at  Bourdeaux^  and  was  demned?  ^"^ 
going  to  Cadiz^  though  oftenfibly  documented  for 
ViHe  Realj  in  PortugaL     A  claim 'was  :given.forjthe 
cargo  under  the  inftrudion  of  the  1  ft  of  Febnutry.  * 

Oft  f be  part  of  the  Captor ^  the  King*  s  Advocate  con^ 
tended — ^That  (hip  bi/cuit  going  to  Cadiz^  ui^der  falfc  . 
papers,  would,  independent  of  the  queftion  of  block- 
ade, be  liable  to  coniiCcation  as  contraband,  being 
evidcndy  intended  for  the  fupply  of  \h^JSpani(h.  fleei^ 
or  for  the  purpofe  of  viSualling  the  French  fliips  in 
Jthat  port.  That  as  to  the  faft,  the ,  mafter  admitted 
,ihat  he  wa»  deftined  to  Vill^  Real^  only  on  thccoa- 
ibgency  of  Cadiz  being  under  blockade ; ,  that  he  wq^ 
ft^ering  io^i  Cadiz,  and  that  his  real  bills  of  lading^ 
jR^hich  difcloied  the  true  ftate  of  the  trazlla£tipnj  were 
ibit  over  land  to  Ctwfia. 

Judgment* 
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Tie  JUDOMBNT. 

rangih.  ^  g.^  William  Sro//.— This  is  a  very  grofs  *  attempt  to 
£«//.  lirt^  abufe  the  inftrudions  which  were  ilTued  for  the  fupply 
of  provifions  to  Spain.  It  mud  always  be  remembered 
that  this  Government  might  have  availed  itfelf  of  the 
interior  diftrefs  of  the  enemy's  country  as  an  inflru- 
ment  of  war ;  It  did  not,  however ;  but  humanely 
pennitted  cargoes  of  grain  to  be  carried,  without  mo- 
leftation^  for  the  relief  of  the  neceflities  of  famine 
under  which  Spain  had  for  fome  time  laboured. 

It  was  natural  to  exped  that  a  grant  made  with  fo 
much  liberality,  would  have  been  ufed  with  the  moft 
delicate  honour  and  good  faith,  both  by  Spain  and  her 
allies.  But  what  is  the  ufe  which  is  now  made  of 
it.  A  large  quantity  of  bifcuit,  deftined  evidently  for 
fea  (lores,  is  put  on  boarid,  as  it  is  impoflible  to  di& 
femble,  from  the  public  Storehoufe  at  Bourdeaux^  and 
lent  to  the  port  of  Cadiz.  The  mailer  admits,  that  it 
firas  to  have  been  delivered  at  Cadiz  \  but  he  will  not 
tell  you  who  was  the  lader,  nor  any  thing  more  of  its 
deflination,  than  ^*  that  it  came  from  the  public  ftores 
at  Bourdeaux.*^ 

I  canot  but  confider  this  attempt  as  a  grofs  abuC^ 
of  the  inftrudions,  which  will  juftly  raider  uie 
cargo  fubjed  to  condemnation,  and  I  think  I  am 
called  upon  to  ftigmatize  this  tranfadion  as  an  ad 
of  ill  faith,  by  condemning  the  claimant  in  the  ez* 
pences  of  the  claim.  I  alfo  condemn  the  veflel,  as 
employed  in  carrymg  a  cargo  of  fea  ftores  to  a  place 
of  naval  equipment  under  falfe  papers.  It  is  defcribed^ 
I  perceive,  as  an  American  veffcl.  But  if  the  owner 
will  place  his  property  under  the  abfolute  management 
.and  controul  of  perfons,  who  are  capable  of* lending 
it  im  this  mspmer  to  be  made  an  inftrument  of  Iraud 
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in  the  hands  of  the  enemy,  he  muft  fuftain  the  confe-        The 
quence  of  fuch  mifcoadud  on  the  part  of  his  agent.       _ll!Ll^ 


Stpi.  13th, 

1805. 


THE  FRANKLIN,  Dana,  Mafter.  x.pt.  13H., 

1805. 

THIS  was  the  cafe  of  a  fhip  claimed  as  the  property  of  Trade  with  the 
Mr.  higalsj  an  American  merchant,  and  of  a  cargo  pin  of  Mr. 
of  tobacco  (hipped  m  America  for  France^  as  the  property  dw,  joimiy  in- 
of  A  and  W.  Bell,  partners  in  a  houfe  of  trade  in  America,  '^;^^^^  r'^^ 
and  alfoof  a  houfe  in  L^»^/(?;j, where  Mr.  fr,5^//refided,  '''*«» »"  *  ^j^ 

'  meat  fiom  j^wie- 

but  claimed  a&  the  folc  property  of  /.  Bell,  of  America.    ^'^^ »«  f  r-w^,— 

*  '  his  Iharc  con- 

On  the  fart  of  the  Captors ,  the  Ki72g*sj  Advocate  and 

Laurence  argued  againft  the  proofs  of  property  of  the 

fliip — ^and  with  refpe£l  to  the  cargo  contended,  that  as  it 

was  put  on  board,  and  defcribed  in  the  regular  papers  as 

the  property  of /.and  W.  BeUjMvW.Bell  could  not  now 

be  permitted  to  renounce  his  ihare,  and  affign  thewhole 

tothe  perfon  inAmericai  that  his  fharewould  be  fubjed 

to  condemnation  as  property  engaged  in  trade  with 

the  enemy.    That  this  had  been  decided  in  aftrong  cafe 

before  the  Lords,  in  which  it  appeared  that  three 

brothers  of  the  name  of  Simp/on  were  engaged  in  part- 

nerfhip  as  members  of  a  boulie  of  trade  in  America^ 

where  the  managing  partner  refided,  whilil  the  other 

brothers  refided  in  this  kingdom — one  in  Scotland^ 

the  other  in  London  \  that  although  it  appeared  that 

the  goods  had  been  coniigned  to  the  enemy  folely  by 

the  dire£Uon  of  the  managing  partner  in  America^  the 

Ijords  held  that  the  property  belonging  to  the  partners 

in  this  country,  in  a  tranfa£lion  as  to  them  illegal, 

though  witheut  their  immediate  privity  or  diredion^ 

could  not  be  reftcnred,  and  condemned  two-thirds  of 

the  cargo^  reftoring  only  that  proportion  that  appeared 

14  to 
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Tilt         to  belong  to  the  partner  in  America.    In  the  pr^ent 
FfcAWKLfK.    ^^  ^j^^  ^Q^  ^^^  ftronger  agamft  the  claim   of 


Sift.  I'jSh  Mr;  fV.  Belly  fince  it  appeared  that  he  was  t^e 
managing  perfon  in  Europe j  and  that  the  goods  were 
going  to  France  by  his  orders  and  direction ;  that  it 
was  a  cafe,  therefore,  in  which  he  could  not  receive; 
rellitution  of  the  fhare  appe«iring  by  the  fhip's  papers 
to  belong  to  him. 

On  the  part  of  the  Claimants ^  Arnold  argued  on 
the  efFefts  of  the  evidence,  and  contended  that  it  was 
at  moft  a  cafe  in  which  the  claimants  would  be  require4 
to  give  further  proof. 

With  relpeft  to  fome  fpecified  parts  of  the  cargo,  it 
was  fuggefted  that  they  belonged  to  different  planters 
in  America  J  whofe  names  were  fet  forth,  and  who, 
it  was  faid,  having  little  communication  as  mcr- 
chants  with  Europe^  had  ufed  the  name  of  Mr.  Bell^ 
as  meaning  to  avail  themfelves  of  his  afliflance  and 
connexions  in  France^  to  difpofe  of  their  fhipments  of 
tobacco,being  the  produce  of  their  own  plantations.— 
It  was  prayed  that  the  claim  might  be  allowed  to  be 
amended,  fo  as  to  admit  proof  on  their  behalf. 

Judgment. 

Sir  Willi(im  S^a#/.— The  fhip  is  claimed  as  the  pro^ 
|)erty  of  Mr.  Ingals^  a  citizen  of  Anterica^  and  is  fo  de? 
fcribed  in  the  certificate,  or  fea  letter,  which  ftates  the 
Teffel  to  have  recently  become  his  propctty,  and  to 
have  been  a  foreign  fhip,  as  indeed  the  nature  of  thstt 
inftrument  in  fome  meafure  implies.  Tive  witneflfes 
have  been  examined,  who  have  given  but  a  veiy  unfa- 
lishStoxy  account.  The  firft  witnefs  fays,  *^  that  'he 
}g^ow%  pg  far  thee  than  that  he  had  heard  that  the 
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(hip  belonged  to  Bourdeaux  in  France^*  though  it    ^^^^^^^ 

docs  not  appear  from, what  quarter  he  received  this  ^ 

information,  nor  indeed  whether  he  meant  to  repre-     ^'^igo!^ * 

fent  her  as  now  belonging  to  France.   Another  witnefs 

"  knows  not  to  depofe/* '  The  third  witnefs,  fays  to 

the  ninth  interrogatory,  *^  that  he  knows  not,  but  had 

heard  from  a  man  who  had  failed  in  her,  that  fhe  be'> 

longed  to  Meffrs.  Hojkins  and  Graj^  No.  4,  Queen-^ 

Jlreefy  Bourdeaux  j  that  when  he  was  firft  ihipped  there 

was  a  French  boatfwain  on  board,  who  faid  he  fhould 

join  her  again  at  Bourdeaux.'*    It  is  rather  a  Angular 

coincidence  that  this  defcription^^  which  is  very  pre« 

cife,  of  the  perfons  in  Bourdeaux,  to  whom  the  pro* 

perty  is  faid  to  belong,  (hould  correfpond  exafll^ 

with  a  material  fad  in  the  cafe,  that  the  v^ffel  w£(s 

adually  coniigned  to  that  houfe  on  the  prefent  voyage, 

and  by  an  inflrument,  which  this  witnefs  could  iapt 

have  feen.  At  the  fame  time  it  is  a  hGt  not  abfolutely 

inconfiilent  with  a  fuppofition,  that  the  fhip  had  been 

formerly  their  property,  and  had  been  transferred  by 

them.   .  It  does  not  neceifarily  give  to  this  depofition 

the  effe£b  of  proving,  that  the  veflel  belongs  to  thefe 

perfons  at  the  prefent  time.    The  mate,  it  is  to  be  ob- 

ferved,  knows  nothing  of  the  property,  though  it  ^ 

rather  an  extraordinai7circumftance,that  he  ihould  not 

be  able  to  depofe  to  any  degree  .t)f  belief  upon^  that 

point.     The  mafter  pofitively  depofes  that  th^  vtsfleji 

belongs  to  Mr.  IngaJs^  but  he  is  the  only  w:itntfs  wJb9 

gives  any  fupport  to  the  papers. 

It  is  faid  that  fomeofthewitnefles  were  likdytodeppft^ 
as  they  have  done/rom  motives  of  revenge  and  malice ; 
and  it  appears  from  .jhe  evidence,  that  the  crew  had 
been  taken  before  a  magHbate,  on  accoiml  of  a  difTa- 

vox^Yi*  %  ti»&aio& 
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Tie         tisfeftion  which  they  had  expreffed  at  the  change  ^r 
.  the  voyage,  and  that  they  had  threatened  to  fell  the 

^'{^i^}'^'  .  fliip  to  the  firft  Britijh  cruizer,  by  declaiming  her  to  be 
French  property.  Certainly  this  behaviour  on  their 
part  cannot  but  produce  a  dedudUon  of  credit,  though 
it  does  not  abfolutely  prove  that  they  have  depofed 
falfely.  A  perfon  in  the  pcffcffion  of  a  dangerous  fc- 
cret  may  gratify  his  revenge  by  a  difclofure  of  the 
truth.  It  is  by  no  means  impofllble  that  their  de- 
pofitions  may  not  be  falfe,  though  they  are  fubjeft  t6 
a  very  great  drawback  of  credit  on  the  account  of  thefe 
motives,  tad  muft  be  received  with  great  caution  and 
"jealoufy. 

Connefted  with  thefe  depofitions,  it  cannot  but 
be  confidered  as  a  fufpicious  circumflance,  that 
the  maftcr  fliould  profefs  an  entire  ignorance- of 
the  former  hiftory  of  the  veffel,  though  there  is  enough 
to  fatisfy  me  that  fhe  had  been  a  French  ihip.  That 
the .  mafter  fliould  be  the  only  perfon  who  was  not  in 
the  fccret,  is  rather  extraordinary.  If  //  was  known  to 
him^ht  has  given  a  diflioneft  reprefentaticn.  If  //  %vas  not 
known  to  him^  his  owners  have  behaved  difingenuoufly, 
fince  they  were  bound  to  have  furniflied  him  with 
the  knowledge  of  fo  material  a  faft,  which  was  likely 
to  become  a  fubjeft  of  enquiry*  If  they  put  a  man 
into  the  fituation  of  mafter  of  a  veflel  in  this  blindfold 
manner,  without  giving  him  an  account  of  her  prc- 
Vious"hiftory,  it  cannot  but  hare  the  appearance  of  a 
Iftudied  fupprefTioii,  and  they  rauft  not  be  furprized  if 
fome  incouvenience  enfues.  It  was  their  duty  to  have 
told  him  that  flie  had  been  a  French  veflel,  and  to 
have  put  the  documents  of  purchafe  on  board.  Under 
thefe  defers  it  is  impoffiWe  to  fty  that  there  is  fufii- 
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«icnt  proof  of  property.   .  At  the  lame  time  I  am  uxw    ^   Th« 

willing  to  conclude  the  cafe  on  the  evidence  of  per- 

fons  whofe  teftimony  i%  liable  to  be  fo  impeached,     t      &//.  t3tb, 

(hall,  therefore,  order  further  proof,  but  the  proof        *  ^^' 

that  is  produced  niuft  be  very  fatisfaftory,  becjiufe  if    ' 

it  ihould  turn  out  that  the  Veflel  had  been  the  property 

of  thefe  French  merchants,  it  muft  be  very  cogent 

proof  that  will  convince*  me  that  their  intcreft  has 

been  diveftcd.     There  muft,  therefore,  be  an  ordet 

for  further  proof  as  to  the  ihip  (^). 

Then  as  to  the  cargo — That  has  been  claimed  for 
Mr.  7.  Bell  of  America  who  is  a  partner  in  a  houfe  of 
trade  in  America j  and  alfo  in  a  houfe  in  this  town 
under  the  firm  of  yohn  and  William  Bell  of  London* 
Some  of  the  formal  papers  hold  out  the  tiame  of 
/.  Bell  only ;  but  oi  her  documents,  as  the  charter- 
party  and  the  inftruftions,  mention  the  intereft  of 
/.  and  W.  Bell;  and  there  are  papers  which  point  to 
directions  which  were  to  be  received  from  Mr.  W.  Bell^ 
when. the  property  came  to  Europe.  It  has  been  de» 
tided  by  an  authority  to  which  this  Court  muft  boW> 
that  even  an  inadive  or  flceping  partner  (as  it  is 
termedj  cannot  receive  reftitution  in  a  traiffa£Uon,  in 
which  he  could  not  lawfully  be  engaged  as  a  fole  trader. 
I  can  have  no  doubt,  therefore,  that  any  fliare  belonging^ 
to  Mr.  W.Bell,  who  is  by  no  means  an  ina&ive  partner^ 
but  appears  rather  to  have  beeii  the  perfon  principally 
concerned  in  the  management,  if  not  in  the  inte- 
refts  of  this  tranfa£bion,  will  be  fubjedl:  to  condemna- 
tion. The  mafter  fays  to  the  lith  interrogatory, 
**  that  the  cargo  belongs  jointly  to  7.  and  W.  Bill, 
and  that  7.  Bell  told  him  fo,''  though  in  another  place 
he  faysj  **  that  it  Is  the  fole  property  of  the  lader.*' 
It  is  a  cafe,  therefore,  in  which  the  papers  are  incon* 
Cftent,  and  the  maftet^s  account  is  inconfiftent  even 

{a)  On  the  X  athFieb.  1  %o6,  the  (hip  was  re/hreJ  on  farther  proof. 
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the  .  Vith  iifclf .  The  faft  6f  property  is  left  in  fuch  oBlStf^ 
rity,  as  lb  create  a  neceflity  for  further  proof:  Then; 
Sifi.  i3th>  have  the  parties  fo  eonduj^ed  themfelves  as  to  forfeit 
this  privilege  ?  I  do  not  think  that  they  have.  Tile 
inafleris  charged  i>iritH  a  fupprcflion  of  papers,  which 
rs  denied.  It  will  be  proper  that  he  fhould  give  an 
€xplariati6ft  of  his  condud",  in  thii  refpeft,  lo  as  to* 
Sfexonerate  thofe  by  whona  he  it  employed.  There 
muft  be  alfo  further  proof  tb  negative  the  intereft  o£ 
^'  Mn  W.  Bell.  As  that  Gentlemaii  is  in  Lond^y  his  tefli- 
Biony  on  that  point  might  perhaps  be  moft  material ;. 
feut  the.  nature-  of  the  proof,  which  itiall  be  exhibited, 
will  more  properly  be  left  to  the  difcretion  of  his  legal* 
advifers.  Further  prdof  ordered  of  fhip  and  cargo. 
ttthot Fihritaiy^      Qji  a  fubfcquent  day;  the  caufe  came  on  again  to 

be  heard  upon  the  produdion  of  Mn  Bellas  farther 
proof,  and  upon  the  claims  of  the  merchants  in  jimi^ 
rica^  who  had  ufed  th&name  of  Mr.  Bell^  in  exporting 
fundry  parcels  of  tobacco  to  France.  The  Court  was 
of  opinion,  that  the  letter  of  Mr.  W.  Bell^  in  which  he 
had  given  notice  that  he  could  not  be  concerned 
during  the  war  in  any  cargo  fent  to  France^  wis  not. 
fufficiently  corroborated  by  procrf  of  the  receipt  of 
that  letter,  or  of  the  manner  in  which  it  had  been 
aded  upon ;  and  gave  him  an  opportunity  of  produc- 
ing ftill  further  proof.    That  being  now  exhibitcd^ — 

(28th  Fcb.^  Judgment. 
Sir  Williani  Scott. — This  is  a  claim  for  a  quantity 
of  tobacoo   fliipped  at  Peterjberg^  in  Virginia^    for 
^  BourdeauXy  by  feveral  planters  exporting  the  produce- 

of  their  own  plantations,   but  documented  in  the 

« 

formal  papers  as  the  property  of  Mr.  /.  BelL    A  rea- 
fon,  however,    is  given    for  the   mifreprefentation,. 

which  is  pcrfedly  innocent,  yiz.  **-tiiat  intending  l<y 

4  make 


men  gquht  of  adhirai-ty-  'Ij  3 

nnake  ufe  of  Mr.  Bell*s  correfpondent  in  France  as        Th* 

..their  confignce,  ;they  had  (hipped  it  in  his  name/'   ^ ^ 

There  was  no  defign  to  •impofc'on  Britijb  cruizer^,  seft,  13th, 
;nor  has  any  fuch  effeft  been  j)roduced,  fince  it  was  a  ^^• 
,^ade  free  froqi  :exceptioii9  rwheiher  going  on  their 
-account,  or  on  account  of  Mn.-jB^//.  It  is-jiow  fufii- 
-ciently  fhewn  from  certificates  .-Qf  property,  and  the 
;Correipondence  of  the  parties,  -that  they  are  reilly  the 
•owners  of  the  quantity  claimed  on  thtjr  behalf;  ^nd 
,  though  the  proof  is  not  of  the  moft  formal  kind,  I 
4iould  think  it  an  aft  of  great  ^ppprcffion,  if,  after  < 

being  fatisfied  of  the  faft,  I  was  to  ,iand  thefe  qlaim^ 
acrofs  \\\t  Atlantic  J  with  all  the  delay  thait/muft-ineVi-  . 
'tably  enfue,  to  have  the  proof  exhibited  in  ^  mor^ 
.formal  maimer  from  themfelves.     I  fhall  tberefpee 
jdireft  their  property  .to  be  reftorcd. 

The  principal  queftion  then  rem^lz^,  reTpe£tmg  tlvi^ 
moiety  of  feventy  hogfiieads  rf  tobacco,  which  are 
claimed  in  the  name  of  Mr.  t  Bell.  They  are  de- 
fcribed  in  the  general  bill  .of  lading,  <*  zsfor  the  ac^ 
tount  and  ri(k  pf  /.  Bellj^^  who  was  the  general  fhipp^ 
of  the  whole  cargo.  But  .there  was  a  particular  biU 
of  lading,  aifo,  for  this  parcel  with  the  marks  of 
/.  and  W.  Bellji  fo  that  it  i^  not  corre£Uy  true,  tha;t 
nothing  arifes  on  the  face  of  t^e  papers  to  attribute 
:any  fhare  of  the  property  to  Mr.  W»  BelL  In  additios^ 
to  this  fuggcftion  ;^ri(ing  out  of  the  papers,  the  mafter 
fay$  ,to  -the  1 2th  interrogatory,  *^  that  it  is  the  pro- 
perty of  /.  and  W.  BeU^  and  that  /.  liell  told  him 
fp.^  This  is  ^  direft  declaration,  and  of  no  mean 
.authority^  though  not  abfolutely  conclufive,  it 
.affords  ground  of  pref^mption  unqucftionably,  more 
jerpecially,as  the  mafter  is  a  cautious  and  difcreet  man,  as 
jfar  as  I  can  coUeft,  and  is  net  very  likely  to  have  fpokcn 
jfehtly  or  loofely  to  the  prejudice  0/  his  employers. 
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FkaIkmh.  ^  fubfequent  part  of  his  4epofiUons,  he  fays,  in^ 
I  ,,  —  deed,  "  that  the  property  belongs  to  the  lader,"  but 
^'^xIpV*  that  muft  be  taken,  refir^ndo  to  whs^t  he  had  beforq 
depofed,  and  as  not  excluding  the  joint  intereft  of  the 
brother  in  the  tranfafl'ion.  When  he  comes  to  givQ 
in  his  claim,  however,  and  perhaps  after  fbme  inftruc-? 
tions  received  here,  he  claims  this  pargel  of  tobacco  as 
^he  fole  property  of  Mr.  /.  Bell. 

It  njight  have  be?n  natural  to  expefl:,  that  if  it  had 
been  the  fole  property  of  that  gentleman  in  America^ 
he  would  have  informed  the  ni^fter  with  particular 
prccifion,  that  it  belonged  to  him  ei^clufively,  and 
that  W.  Bell  was  to  have  no  inte^-eft  in  it,  and  that  he 
muft  underlland  it  to  be  on  his  own  feparatc  account, 
Jt  is  clear,  from  the  nianner  in  which  the  mafter 
ipeaks  to  the  1 2th  interrogatory,  that  no  fuch  com, 
munication  could  have  paffed.  If  in  time  of  war, 
lyhich  neceflanly  requires  particular  precifion^  perfons 
ConduCl  their  bufmefs.  in  fi^ch  a  manner,  as  Rimifhe^ 
^lo  means  of  ^ifcriraination,  they  muft  i^ot  be  fur- 
prized  if  the  Court  is  unable  to  proteft  them  fron\ 
the  inconvenience,  that  muft  enfue  from  fuch  a  ftate 
pf  oblcurtiy  ^d  doubt.  There  is  no  invoice ;  but 
|he  manifeft  d^fcribes  /  ^11  "  as  of  the  houfe  of 
t  and  W*  BcUr  which  coulcj  not  have  been  done  with 
propriety,  if  he  had  been  afting  only  with  relation  to 
his  o>^Ti  feparate  interefl:.  It  is  impoflfibk  under  thefe 
appearances  not  to  fay,  that  farther  proof  was  necef* 
fary  to  difcharge  Mr.  W.  Bell  of  an  intereft  in  this 
ihipment,  Mr.  W.  Bell  is  a  perfon  who  had  come  fron^ 
America  to  fettle  here :  but  in  fo  doing,  he  can  enjoy 
no  greater  privileges  than  other  Britijh  merchants, 
who  are  prohibited  in  time  of  war  from  being  con^ 
turned  in  any  manner  of  cpmmerce  carried  on  with 
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the  enemy.     It  is  admitied  that  /.  and  W.  Bell  zrc    p^^lV*, 

general  partners,  and  that  thfte  nas  been  no  diffolu- 

tion  of  the  l)artnerlhip }  but  that  it  does  ftill,  as  it,    ^'^li^\* 

may  legally,  exiil  with  regard  to  exportations  to  neu* 

tral  countries.     It  is  averred,  however,  that  there  has', 

been  a  reparation  as  to  all  ihipments  to  France ,  and  that 

W.  Bell  had  written  to  his  brother  at  the  commence- . 

ment  of  the  war,  renouncing  all  concern  in  the  trade 

to  France.    Mr.  W.  Bell  has  made  an  afSdavit  of  this' 

faiGty  in  which  he  ftates  alfo,  ^^  that  he  has  not  been 

interefted  direftly  or  indireftly  in  any  fuch  fliipments  j 

that  he  has  not  confidered  himfelf  as  interefted,  nor. 

has  he  been  fo  confidered  by  his  brother  to  tie  beft  of 

his  knowledge  and  beliefs*  *  not  abfolutelyy  but  only  in 

this  qualified  manner,  to   the  beji  of  bis  knowledge 

and  beliefs  and  it  may  perhaps  appear  rather  extraor-^ 

dinary,  that  he  fhould  not  be  enabled  to  fpeak  to  iuch 

a  circumftance  in  a  more  poiitive  manner,  and  with* 

out  limitation.     A  letter  of  the  6th  of  September  has' 

been  produced^  in  which  Mr.  fV.  Bell  renounces  all . . 

intereft  in  the  fhipmente  to  France. 

It  is  admitted  that  this  mode  of  feparation  would; 
not  be  fufficient  to  difcharge  an  intereft  in  aihip  ;  and 
with  refpeft  to  the  cargo,  it  is  impoffible-not  to  fcel^ 
that  as  it  was  a  letter  which  was  to  draw  the  line  of  de- 
marcation between  the  joint  and  feparate  concerns  of 
two  partners,  we  might  expedt  that  it  would  have^ 
received  a  particular  anfwer.     Mr.  W.  Bell  preffes  thci 
fiibjied  with  particular  eameftnefs  on  his  attention, 
**  let  nothing  induce  ypu  to  negleft  this  advice,  for  I: 
will  have  nothing  to  do  with  any  commerce  to  France 
dll  the  war  is  over/*    It  was  ap  occurrence,  that 
would  be  likely  to  introduce  no  inconfiderable  altera- 
tion in  the  manner  in  which  the  bufinefs  of  the  houfe 
kad  been:  c^uiicd  on  \.  and  it  is  quite  impofiilple  that  it 

K  4  ihould 
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T^7s^i  I  !f .    ft oto W  not  have  required  particular  notice.    TIic  letter 


» c  that  was  firft  produced  ^as  theanfwer,  i$of  the  iQth  of 
^''i loif  ***  Ncrvemb^r^  in  which  Mr.  /.  Bell  writes,  "  yours  aad 
'  '  i  letters  from  the  24th  oi  Auffi/l  to  the  6th  of 
Siptember  are  before  me*' — but  there  is  not  a  fyllable 
relative  to  this  reparation.  It  does  not  indeed  necef« 
farily  appear  that  the  letter  of  the  6th  of  September  was 
Mr.  W.  BelF^  or  that  it  might  not  be  a  letter  from 
tfap  other  Gentleman  ipho  is  included  in  the  fame  pa^ 
regrapfa.  However  that  might  be,  there  is  no  men* 
tion  of  any  inconvenience  that  might  be  oqcafioned 
to  the  ordinary  courfe  of  their  bufmefs,  nor  of  any 
remedy  to  be  provided,  to  obviate  the  difficulties  prQ« 
duced  by  this  feparatipn. 

The  difficulty  that  might  be  likely  to  occur,  is 
obvious  from  this  circumftance,  that  the  yefiels  were 
to  come  in  the  firft  inftance  to  Falmouth^  and  there  to 
take  their  ulterior  deflinadon  to  F^rancfy  or  elfewhere, 
imder  the  direction  of  Mr.  W.  Bell,  according  to  the 
Jlate  of  the  markets  in  Europe.  In  America^  then,  it 
could  not  be  known  whether  any  particular  fhip« 
ment  would  be  a  feparate  or  joint  account,   or  to 

whom  the  cai^o  would  belong,  becaufe  it  remained 
uncertain  whether  the  velTel  would  proceed  to  France 
'  or  not.     It  mi^ht  be  fuppofed  that  fome  expedient 

would  have  been  neceflary  to  obviate  this  inconveni-* 
encej  yet  no  mention  whatever  is  made  of  that  ne-s 
qeflary  part  of  this  fubjefl:. 

When  the  caufe  came  on  before,  th?  Court  waa 
anxious  to  give  Mr.  Bell  farther  opportunity  of  eluci^ 
^  dating  thefe  difficulties,  which  had  not  be^n  {atis&&r 

prily  removed.  An  addidonal  affidavit  has  now  beei| 
brought  in,  which  ftotes  "  the  letter  of  the  lothi 
Nosyember  not  to  have  been  the  immediate  anfwer  (9 

Mr,  jBf/r$  rpnunciatiofi  of  the  partjierih^  md  that 
^  .  tberc. 
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i^ere  muji  have  beenfomi  otbeir  letter ^  which  either  did  'Th« 
not  arrive,  or  which  has  beerj  ^tftroyed,  as  cmtaining  ^"^^^^^^ 
tnatiers  of  private  concurs,  its  their  letters  frequently  Se^^iyh^ 
did,  and  were  on  that  account  not  preferved  in  the  * 
coimting-houfe.''  Taking  it  eidier  way,  if  the  letter 
did  not  arrive,  can  I  fuppofe  that  there  would  not 
have  been  fome  other  reference  to  the  fame  fubjeft,  and 
that  Mr.  W.  Bell  would  not  have  urged  his  former 
obfervations,  till,  there  was  a  precife  and  diftinfb  unr< 
jderftanding  between  them.  If  it  did  arrive,  is  it  a  reaiba 
why  the  letter  fliould  be  deftroyed,  becaufe  it  containe4 
Ibme  things  that  were  not  proper  to  be  generally  known 
in  his  counting-houfe  ?  There  are  other  modes  very  fa- 
miliar in  practice  of  preferving  a  correfpondence  of  a 
pardcular  nature  (  and  it  is  not  eafy  to  conceive  tha( 
fuch  a  letter  would  be  deftroyed  on  that  account.  The 
afHdavit  ftates,  ^^  that  there  has  been  no  fettlement  of 
accounts  between  them^  owing  to  the  extenfiveneft  of 
their  engagements,  and  that  Mr.  W.  B.  has  not  con- 
iidered  himfelf,  nor  is  he  confidered  by  his  brother 
in  America^  to  be  interefted  in  any  fhipments  to 
Franc^*  That  mi^ft  be  taken,  I  conceive,  with  re- 
ference to  the  manner  in  which  it  was  before  ftated^ 
*^  to  the  beji  cf  bis  knov^dp  and  belief.^^  This  in- 
tereft  might  ftUi  be  a  mattex  to  be  brought  forward 
in  account,  at  the  end  of  the  war ;  a  fuppofition  which 
may  not  unfairiy  be  entertained,  and  which  does,  I 
think,  in  an  extraordii^ry  manner,  harmonize  with 
the  loofe  manner  in  lyfaicb  the  reparation  was  fir(^ 
potifted  and  received*  There  i$  one  other  letter  pro« 
doced  from  IVJr,  /.  J^^//,  which  was  written  after  the 
capture,  and  in  which  he  refers  to  this  tranfadion  in 
yery  general  terms — f*  It  was  well  known  to  me,  and 
J  fuppofed  you  equally  informed,  having  regularly  re. 
plied  to  yQ\u:  l^er  of  the  ^tb<&^/i^^r,that  I  coaTxdef  ed 

ycjii 
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The        you  asnot concerned  in  fliipments  ioFrance.  He  docs  not 
fay  that  he  badaSled  upon  it.  It  is  not  even  confirmed  by 


Sej>t,  lyh,  affidavit,and  it  is  altogether  a  very  loofe  and  general  letter 
on  a  fubjefk  of  fo  much  importance.  All  that  remains 
is  the  affidavit  of  the  clerk  of  Mr.  W.  Bell^  who  fays, 
"  that  Mr.  W.  Bell  has  not  charged  the  profits  of  fuch 
confignmcnts  to  himfclf,  but  only  the  commiffion  of 
agency,  &c.*'  This  alfo  is  not  inconfiftent  with  the 
fuppofition,  that  the  real  accounts,  in  which  Mr.  W* 
j5^//'s  intereft  may  ftand  prominent,arekept  iruimerica. 
Having  given  Mr.  W.  Bell  farther  opportunity  of 
proving  in  a  fatisfaftory  manner  the  diflblution  of 
partnerfhip,  which  is  fuggefted  to  have  taken  place, 
under  a  hope  that  he  would  have  been  able  to  effeft 
this,  I  feel  myfelf  compelled  to  pronounce,  that  he 
has  failed  to  produce  that  conviftion  in  my  mind  ; 
confequenily  a  moiety  of  thefe  goods  muft  be  con- 
demned, as  the  property  of  a  Briti/h  merchant  engage^ 

in  commerce  with  the  enemy. 

* 

^^'•gll!^''        THE  SCHOONE  SOPHIE,  Arians,  Maftcn 
^   ,  '"pHis  was  a  queftion,   as    to  the    fhip,  referved 

Condemnation       ^  ^  ,  *^' 

inconfuiar  at    the    former    hearmg,    on    a   claim    given 

tive'^iitirof'thV*  by  the  Brit{/b  proprietor,  who  dated  her  to  have 
cSfwcu«d,  belonged  to  \i\my  and  to  have  been  captured  by 
to*"ttjr''^"*   the  JFrrwrA,  and  carried  into  a  port  ia  Ifonvayy  and 

condemned  by  the  French  Confular  Court  in  that 
•  country  1799;  It  now  appeared  that  other  proceedings 

had  been  afterwards  had,  on  the  former  evidence,  ia: 

the  regular  Court  of  Prize  in  Par// (a),  where  a  fentencs 

of 


i**- 


(^i)  On  the  effiS  of  the  Sentences  of  the  Prixe  Tribunals  oi  France^ 

pronounced  on  vciTeU  carried  into  neutral  port  Sythe  Editor  takes  this- 

(«)  I  ft  Aug.      opportunity  of  infertio^the  recent  («)Dc£ifioa  of  thcCourt  cfAppcal 

^^^^*  Ik  the  cafe  of  the  Henr'i^  and  Mana^  Pawr. 

^  From 
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f)f   condemnation    had  been   pronounced,  profefftnT        The 
W>  affirm  the  fentence  of  the  Confular  Court,.  ^ 

On    ^«i>M3«% 
1805. 


••^m^mmmm 


Fn>m.the  deciri9nor(^)  the  High  Court  of  Admii-aky  in  that  cafe*  (^0  Supra, 
'Upholding  fucb  a  title  under  the  circumftances  zind  confiderationa  *^ '  *^'  ^  ^^ 
tiicre  noticedi  an  appeal  was'profecuted,  and  two  other  queftions  of 
the  fame  kind  were  brought  from  Vice  Admiralty  Courts,  in  llic 
cafes  of  the  GlucVtcke  Peter ^  and  the  Jonge  Jan. 

On  the  7th  Auguji^  i3o7»  the  Judgment  of  the  Court  of  Appeal 
ipras   delivered  by  the    Mafier  of  the  Rolls,  to    the  following  Sir  waiitm 

^ffea:  .  '^""^ 

**  This  cafe  involves  a  queftion  as  to  the  validity  of  fentences  of 
condemnation  pronounced  in  a  belligerent  country  on  prizes  carried 
into  neutral  ports.  There  was  fome  difference  of  opiniw^n  among 
the.  members  of  the  Boardy  before  whom  tiie  cafe  was  originally  ' 
«rgued. — Bpt  it  appeared  to  me  that  the  acknowledged  pra£Uce 
of  thisCountry  mull  have  the  effe6l  of  making  thofe  fentences  valid» 
tvhilft  that  praAice  continued.  For  there  could  be  no  equity^ 
on  which  we  could  deny  the  validity  of  that  title  to  neutralf 
purchaiing  of  the  enemy,  at  the  fam^  tijne  that  they  were  invited. 
to  take  them  from  purfejve?  " 

The  queftion  is  not  altogether  new.  —  In  the  year  1761  a  cafe 
occurred  in  which  a  Britl/b  (bip^  captured  by  the  French  and  car* 
ried  to  Ciri/iian/andi  and  condemned  in  the  Courts  in  France,  was 
fold  to  a  merchant  of  Denmark,  who  fent  the  veiTel  in  the  courfe 
of  her  trade  to  a  port  in  Scotland^  The  original  proprietors  arrefled 
the  vcfTel  by  precept  from  ^he  Court  of  Admiralty,  on  the  ground 
of  the  invalidity  of  fuch  a  fentence  to  change  the  property.  And 
the  Judge  of  the  Court  of  Admiralty  fuftained  the  objedUon,  and. 
decreed  the  veflel  to  belong  tp  the  original  owners.  An  appeal 
wasprofecutedtotheCourtof  Sei!ions(f)  ;  an^  under  the  authority.  /^\  Benton  r^ 
of  that  Court  an  inquiry  was  diret^ed  to  be  made  into  the  pradlice  Briok.  July  13, 
of  the  High  Court  of  Admiralty  of  England,  on  this  fubjea.  J/caf.^lfii.*^ 

It  was  on  that  occafion  certified  to  be  the  praaicc  uf  the  High  p.  328 ;  alfo 
Court  of  Admiralty  to  condemn  veffels  lying  in  neutral  ports ;  and  P'**'*  ^^V^^f 
on  tliat  information  the  Court  of  Seflions  reverfed  the  judgment  i764,v.  i.p.xo4. 
of  the  Court  below^  and  decreed  reflitutiqn  to  the  Dant/b  pur? 
thafers ;    and  in  that  fentence  the  Britl/b  owners  acquiefced. 

After  this  declamtion  of  the  praaice  of  our  own  Courts,  it  would 
he  avtfrygreat  hardfbiponjDtfii/^inerchaDtSjto  expedthat  they  fhould 

knour 
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The  On  the  part  of  the  Britijh  Owner^Arnold  conteikkd 

sop*lnE*      —That  the  fentence  of  theTribunal  in  France  could  not 


— — -~  avail  to  remedy  the  defed  imputable  to  the  original 
^i%os,^^*  fentence  j  that  the  Court  at  Paris  did  not  appear  to  be 
a  Court  of  Appeal,  and  could  not  found  a  fentence  on 
the  procefs  which  had  iir«u!;d  from  another  Court.  That 
it  did  not  appear  that  any  monition,  or  original  pro. 
cefs  had  preceded  the  fentence  of  the  Court  at  Paris  j^^ 
that  in  profef&ng  to  i^rm  the  fentence  of  the  Confulsgr 
Court,  it  did  no  more  thin  aiSnn  it  a$  it  then  flood, 
in  its  defefliye  ftate ;  that  the  nullity  before  imput- 
able to  the  original  fentence  ftill  -continued,  and  the 
Britijh  proprietor  would  therefojre  bfi  ^ntitjed  to  the 
reftitution  of  his  property  on  falvagc. 

On  the  fart  of  the  neutral  Claimant ^  Laurence  and 
Robinfon  contended — That  it  did  not  appear  that  the 
Court  of  Prize  at  Paris  was  limited  in  its  conftitutioa 


know  the  law  better  than  the  Courts  oiScotland^  or  to  require  that 
they  (hould  abftain  from  purchafes  of  this  kind,  on  a  mere  (unnif^ 
that  a  different  doftrinc  might  beheld  forty  years  after.  The  equitable 
mode  of  corrc^ing  the  principle  of  law^  if  it  is  wrong,  would  hf 
to  corre6^9  in  the  firil  inftanjce,  the  prance  of  our  own  Courts. 
(■)Tidfc  fupra,  2^  that  is  altered  (tf)  fo  as  to  be  brous^ht  to  the  knowledge  of 
«U.A.p.  119.      neutral  merchants*  the  queftion  as  to  them  will  be  materially 

changed.  They  will  no  longer  be  at  liberty  to  ftand  on  our 
pradice,  and  {ay^  the  title  is  allowed  to  be  good  anaongft  your- 
felves^  They  muft  ceme  forward^  and  fupport  their  pretenfionf 
on  other  grounds ;  and  tlieB  many  of  the  confiderations  that  were 
urged  in  argument  at  the  hearing  of  this  cafe  wifi  be  deferring  of 
veryieriousjatteDtion.  it  is  not  neceflary  to  enter  upon  thofe  topics 
BOWy  becaule  this  Court  is  oi  opinion  that  neutnds  are  fufficiently 
confirmed  in  their  dtle^  by  the  pra£lice  which  has  preraxlecl 
tmongft  our&lvfs.  On  thefe  grounds  the  fentence  of  the  High 
Court  of  Admh^lty  in  the  Henrk  and  Maria,  muft  be  affirmed,  an^ 
jtbe  fentences  of  the  Vice  Admiralty  Courts  in  the  two  other  cafe| 
^onnj^  fuch  |>ropeny  tQ  tite  Spqaer  i^w^ers^  mu^  be  rever&d* 
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ftom  ptoceeding  on  examinations  taken  inother  Courts,     scroon^ 
hi  the  fame  manner,  as  it  had  been  anciently  theprac-  ^^  ^''""' 


tice  of  the  French  Prixe  Ceutts  to  proceed  on  depofitions     Se^e.  i  st^ 
taken  by  Confuls  in  foreign  ports ;  that  as  to  the  want  ^* 

of  an  original  monition,  to  found  the  pjrocefs  of  the 
Court  at  Parisy  it  could  not  eafily  be  afcertained'  here 
how  that  fa6E  might  ^e ;  bul  it  was  a  refpe€t  due  to  all 
Courts  of  foreign  jurifdidion,  to  fuppofe  that  the 
form  of  their  proceedings  had  been  regular,  unlefs  a 
manifeft  defe£k  appeaired  on  the  face  of  the  (entence 
itfetf  i  that  as  to  the  eSeSt  of  the  fentence,  it  was  not 
to  be  confidered  barely  on  the  critical  meaning  of 
the  word  affirm.    Thik  it  did  not  adq)t  the  former 
fcntence  ih  blind  terms,  but  recited  the  ufual  reference 
to  the  ex^jninations,  and  to  the  fa^s  of  the  cafe. 
That  the  intention  of  the  Court  was  obvioufly  to  cor- 
reft  the  dcfeft  of  the  former  proceeding,  and  muft  be 
taken  to  be  fubftandally  competent  to  that  purpofe* 
That  a  further  argument  arofe  on  the  face  of  the  claim,  . 
which  would  operate  as  a  cottipletc  bar,  viz*  that 
the    capture  and   condemnation   ki   queflioti  were 
afts  of  the  late  war.    A  treaty  of  peace  had  in- 
tervened J  which  imift  be  taken  to  have  effectually 
leftablilhed  the  title  of  the  captory  and  all  other  titles 
derived  from  him,  on  the  ground  of  the  uti  poftdetis^ 
which  may  be  coitfidered  as  the  natural  bafis  of  eveiy 
treaty  of  peace,  when  no  other  conditions  are  exprcffed. 
On  the  part  of  the  Captor  the  King's  Advocate  con- 
tended— That  although  the  treaty  of  peace  miglit  in.  . 
troduce  a  ftate  of  amity  between  the  belligerent  na- 
tion, the  neutral  purclwfer  was  no  party  to  that  con- 
trad,  and  could  not  derive  any  protection  from  it. 
Judgment. 
Sir  W.  Scott. — ^I  am  of  opinion  that  the  title  of  the 
former  owner  is  completely  barred  by  the  intervention 
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Tire         of  peace,  which  has  the  effeft  of  quieting  all  titles  of 
ippM**.      pofltflion  arifing  from  the  war ;  and  if  the  vcffel  ha$ 


' t)eeQ  traDsferred  to  the  fubieft  of  another  country,  he 

Setft    iKth 

lioi. . '  alfo  will  be  entitled  to  the  fame  benefit  from  the  treaty, 
,  asthccaptor  himfelfwould  have  been,if  he  hadcontinued 
in  poflcffion;  It  is  admitted  that  as  to  the  enemy  it  woul<J> 
have  this  efFefl:,  and  that  it  would  not  be  lawful  to  look 
back  beyond  the  general  amnefty,  to  examine  the  title  of 
his  pofleffion.  If  his  property  is  transferred,  the  pur- 
chafer  mud  alfo  be  entitled  to  the  benefit  of  the  fame 
'  confiderations,  for  otherw-ife  it  could  not  be  faid,  that 

the  intervention  of  peace  would  have  the  cffeft  "of 
quieting  the  pofleffion  of  the  Enemy  ;  becaufe  if  the 
neutral  purchafer  was  to  be  difpoffeffed,  he  would  have 
a  right  to  refort  back  to  the  belligerent  feller,  and  de- 
mand compenfation  from  him.  I  am  of  opinion^ 
therefore,  that  the  intervention  of  peace  has  put  a  total 
end  to  the  claim  of  the  Britijh  proprietor,  and  that  it  is 
no  longer  competent  to  him  to  look  back  to  tlie  enemy's 
title,  either  in  his  own  poifeflion,  or  in  the  hands  of 
neutral  purchafers.  As  to  any  effeft  of  the  new 
war,  though  that  may  change  the  relation  of  thofe  who 
are  parties  to  it,  it  can  have  no.  effefl:  on  neutral 
purchafers,  who  (land  in  the  fame  (ituation  as  before. 
Thofe  purchafers,  though  no  parties  to  the  treaty,  are 
entitled  to  the  full  benefit  of  it  j  becaufe  they  derive 
their  title  from  thofe  who  are. 

Further  proof  of  the  property  ordered — Finally  re^ 
Jiored  27th  Sept.  1806. 

Dire  T7th  tnd  __^^^^^«..^ 

»oib,  1805.  — ^■■B^— — 

jiKigem.ni  on  .  THE  RENDSBERG,  Nybero,  Maftcr. 

the  Report  of  ,  ^  ' 

the  Regiftrar  ..  : 

A'  H  Mi-whanw,  i*|-iHis  was  a  cafc  on  objeftion  to  the  report  of  the 

UiXo  fumfry  Fen      1^.^  ■»    -m  m-        i  r        i  i     * 

charged  by  the  Rcgiftrar  and  Merchants  on  lundry  cnargjes .  ex^ 

faVa.  e^',  appr.'^'f-  hibitcd  by  thc  Marfhal  of  the  Court  againft  the  fliip 

«»...!,  Delivery,  awl 
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and  cargo,  fot  the  feveral  fervices  of  removal,  "fale  of 
the  fhip,  unlivery  of  the  cargo,  and  lubfequent  delivery 
to  the  claimants  on  bail  (a\ 

The  caufe  was  argued  much  at  length  on  the/a£t8 
andaverments  fet  forth  in  the  ad  of  Court,  by  Laurence 
2XidSvjiabey^oDXht  part  of  the  Marflial,  and  by  the  AV/i^'/ 
Advocate  and  Arnold  on  the  part  of  the  Admiralty.  . 

JUDGMIKT. 

Sir  William  Scott. — ^This  was  a  valuable  Dutch  (hip 
which  had  been  feized  at  St.  Helena^  and  was  by  the 
governor  fent  on  to  Falmouth  under  the  care  of  a 
Mr.  Smithy  who  had  been  the  captain  of  an  Eq/t-India 
packet,  and  defcribes  himfelf  to  have  laboured  undd: 
confiderable  difficulties  during  his  paffage,  from  a 
diforderly  crew,  and  a  number  of  Dutch  prifoners, 
*  who  liappened  to  be  on  board.  He  had  ftipulated 
with  the  Governor  of  St.  Helena  for  Sol.  per  month. 
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■*"^^ 


Dirallowetf. 


o    o 


jajf 


o    o 


{a)  Note.  The  Charges  in  difpute,  as  fet  ferth  in  d&e  report  of 
the  Regiftrar  and  Merchants,  were,  * 

Allowed. 
A  charge  of  MaHhal's  fee  for  re-")    j^      /•    d» 

moTing  the  (hip  475/.         -         -  I 
As  all  travelling  ezpences are  charge  y  150 

ed  for,^the  Regi.lrar  and    Mer-  j 

chants  allow  a  proper  recompence  J 

A  charge  for  unloading  the  cargo,  -^ 
*.    value^  S8,ooo,  at  ^  per  cent.  440  /. 
Allowed  for  the  Morfkal  and  Aflift- 

ants  attending  the  unloading,  &c.    »  3x8 
.    and  ordering  appraifement  of  the  I 

cargOy  value  639686 1.   78,  6d«at  } 

}  per  cent*        ...        .J 

A  charge  for  delivering  the  cargo  tol 
.  thediumant  318/.  8/.  6J.  -  } 
Difallowedy    as  the  Regiftnu:  and  >>  —    —  -^ 

Merchants  think  the  foregoing  id-  I 
.   lowance  fufiBcient       •        .        .  J 

A  charge  of  poundage  on  the  &le  of  1 

the  ihipy  on  SojoAat  3^  per  cea}.  >  281     e  . 
•^  a8i/.  5/.         .        .       -        J     .       ^ 

indudinf 
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RtetJ?«»o  "*^^**^***S  ^  ^^^  ^^  ^'  cxpcncesj  aad  has  fince 
,-'  received  payment  at  that  rate  for  fixteen  tnondis^  dur- 
j!^^T7tb,  jj^g  ^hich  time  he  was  continued  in  command.  On 
die  arrival  of  the  veflel  at  Falmouti^^  claims  were 
given  for  the  cargo  <m  behalf  of  neutral  men- 
chants,  and  proceedings  were  in^tuted  on  the 
part  of  the  Admiralty,  in  confequtnce  of  the  feieure 
having  been  made  by  non-commiilic^ed  perfons.  It 
was  thought  to  be  advifeable  by  ail  parties  that  the 
Aip  aaid  cargo  ilieuld  be  removed  to  London.  A 
iconaimiffion  d  removal  accordingly  ifiued  at  the  prayer 
t>f  the  FroSor  of  the  Admiralty,^  dh^ed  to  die 
Marflial^  and  a  conjeffcural  vsduatioa  was  taJ&en  at 
88)OaoAfbr  the  purpofe  of  efteding  infomnces,  the 
policies  for  which  were  to  be  lodged  in  the  r^iftry, 
previous  to  the  removal  The  fli^  being  a  Dut<A 
veflel,  was  condemned  as  a  droit  of  Admiralty,  and 

iras  as  fuch  fold  at  public  audion  by  the  Marihal 
fcr  4  050/.  The  cargo,  which  had  been  conjedur* 
ally  valued  at  88,000  /.  was  decreed  to  be  delivered 
to  the  claimant  on  bail,  to  anfwer  the  order  for  far- 
ther proof;  and  for  that  purpofe  avaluation was  more 
xoiteSly  taken  by  oppraifement  at  fomething  above 
63,000/.  which  has  fmce  beea  paid  into  Court  on 
the  ultimate  condemnation  of  the  cargo. 

TheMarfhall  has  brought  in  his  bill  of  charges  for  the 
various  fervices  performed  by  him,  and  they  have  been 
coniidered  by  the  Regiftrar  and  Merchants,  on  a  re- 
.  ferencemade  totherfi  by  theCourtc'The  refultbasbeen, 
chat  fome  of  the  charges  have  been  aUowed,  and  ibme 
difallowed,  and  each  party  obje^ing  to  certain  allow- 
"iances  or  difallowances,havc  ftated  their  objedions  to  the 
report  of  theRegiilar  andMerchants  in-an  Aft  of  Court. 
The  cafe  i\ow  comes  before  me,  updn  thefe  allowancis^ 
and  difallowanfts,  and  carries  with  it  Jthe  greater  kn« 

portance. 
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portance,  as  the  decillon  Is  likely  to  dire^fc  a  Rule  of  |ttMMA&«V 
Pra&ice  to  govern  other  cafes  generally,  in  which 
the  Marflial  ads,  and  between  theMarfhal  and  all  other 
parties  whatfoever,  as  well  as  hi^  tnore  immediate  em^ 
ployers  the  Lords  Commi0ioners  of  the  Admiralty. 

I  truft  I  need  not  profefs  to  bring  to  this  difcuf** 
fion  at  ieaft  the  difpolitions  which  ought  to  meet  it, 
an  anxiety  to  attend,  on  the  one  hand,  to  thofe  coiSu 
derations  of  public  utility,  in  which  the  real  honour 
of  the  Court  is  ib  deeply  involved,  (for  it  can  have 
no  honour  ind^ndent  of  its  fubfervience  to  public 
utility,)  and,  on  the  other  hand,  to  thpfe  fentiments 
of  a  liberal,  and  even  kind  juftice,  which  it  is 
bound  to  feel  towards  tfao£e  imm^iately  employed' 
in  exerdfing  its  fun€don3.  It  wpuld  be  a  grof$ 
dilhonefty  to  lofe  fight  of  the  public  utility,  from  ait 
undue  paitiality  to  indiyiduals ;  but  it  would  be  a  dif^- 
honefty  not  lefs  bafe,  nor  lefs  deteftable  in  the  motive^ 
to  fitcrifice  rights  which  the  Court  is  bound  to  pro# 
left,  to  any  purfuit  of  ^n  unjuft  and  therefore  tnuifient 
popularity. 

The  charges  are  made  in  a  document,  entitled,  ac^ 
eordmg  to  ancient  ftyle,  **  a  Ullfor  fees  and dijbiirfe^ 
ments^^  making  ho  mention  of  commiffion  or  meri 
eantile  profits.  The  diflnufements  have  been  fettled 
and  allowed,  therefore  the  prpfent  queftion  turns  mere!/ 
en  fees — fees  which,  however  arifing,  the  Marihal  con* 
ceives  heiias  a  l^al  titie  to  demand,  and  to  have  that 
demand,  fuftained  by  this  or  any  other  Cdurt,  in  whiclt 
his  title  may  be  queitioned. 

AH  fees  of  office,  properly  fi  c€dledy  are  prefumed 
to  have  a  legitimate  foundatbninfome  aft  of  a  com-* 
petent  authority,  originally  afligning  a  fair  quantum 

IIOi««  v^«  I.  aie 
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^    The         meruit  for  the  particular  fervice.     The  evidence  of 
fuch  fees  is  found  beft,  and  moft  ufually,  in  written 


-p'--  i7ti),  documents,  either  ancient,  or  modern  fuppofed  to  be 
founded  upon  more  ancient :  and  thefe  are  of  a  de* 
tiding  charader,  when  they  have  been  generally  re- 
cognized under  fuch  an  impreft  of  authority.  In 
many  cafes  um^'ritten  ufage  is  all  the  evidence  that 
can.be  obtained,  and  is  fufficienc  where  it  is  uniform, 
and  fo  admitted.  When  there  is  neither  the  one  nor 
die  other  of  thefe  fpecies  of  evidence,  a  claim  or  re- 
muneration may  ftill  be  fupported  pro  opere  et  labore. 
It  may  be  properly  made  a  fee  of  office,  for  future 
fer vices  of  the  like  kind,  by  competent  authority ;  but 
it  cannot  be  ftridly  claimed  as  fuch.  It  wants  the 
certainty  and  uniformity,  that  charaderize  a  fee  of 
fffice^  properly  fo  called,  though  it  may  on  other  con- 
fiderations  be  juflly  due  to  the  claimant. 

Moft  of  the  charges  which  have  been  brought  for- 
ward, appear  to  be  rather  of  this  defcription  They 
are  not  referred  to  any  t^ble,  nor  to  any  eftablifhed 
courfe  of  practice  much  older  than  the  Marfhal's 
own  time.  The  Regiftrar  and  Merchants  feem  to 
have  eftimated  all  the  claims  muck  in  the  fame  way 
c£  equitable  allowance,  pro'  opere  et  labore^  though 
with  a  different  refult. 

The  articles  queftioned  on  one  fide  and  the  other 
are  four  m  number,     ift,  475/.  on  the  removal  of 

the  ihip  and  cargo,  charged  at  4  P^i*  ce°^-  ^^  the 
yalue,  but  reduced  to-  v^oL  %dlyy  440/.  for  \m^ 
lading  the  cargo  at  4.  per*  cent,  reduced  by  a  different 
computation  of  value  to  31-8/.  3dly,  ^i^L  charged 
skt  4.  per  xent.  fot  the  delivery  to  th^  claimant,  difal- 
lowed  altogether^  on  a  fuppofitipn  that  the  fumal« 
lowed  in  the  foregoing  article  was  iitfficieixt*  4thly,  A 

•poundage 
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{poundage  of  34-  per  cent,  ibr  the  Marifial  and  his        Th« 
broker  on  the  fale  of  the  (hip^of  which  I  will  only  fay  at  - 
.  prefent,  that  it  is  at  leaft  charged  in  an  improper  form,     i^^-  »7«h, 
in  confounding  together  what  fhould  be  dated,  fepa- 
rately,  in  order  that  the  pretenfions  of  the  Mariha)^ 
and  his  Broker,  may  be  didindly  afcertained^  and 
.  that  it  may  appear  how  much  is  paid  in  the  way  of 
difbttifemeat,  and  how  much  as  a  quantum  meruit  to 
the  Marfhal. 

Thefe  charge^  altogether  amount  to  above  1400  L 
and  if  the  cargo  had  beeii  fold,  (which  the  Maiflial 
claims  alfo  a  right  to  fell,  where  it  is  to  be  fold,) 
ther^  would  h^ve  been  a  clear  profit  of  office  of  3  000  L 
acquired  by  an  officer  of  a  Court  of  Juftice,  in  th^ 
courfe  of  one  caufe  depending  in  that  Court.  I  muft 
.€2(mfe£s  that  fuch  a  general  ftatement  is  at  leaft  awaken-^ 
ing.  I  know  nothing  like  it  in  any  other  office  ol" 
the  fame  defcription.  It  may  happen  that  by  £ov* 
feitnres  and  fmes  very  large  profits  may  occafionally, 
and  in  the  refult  of  one  decifion,  fall  into  .the  lap 
pf  Grantees  of  the  Crown,  imder  ancient  grants 
made  in  the  improvident;  fimplidty  of  former  times. 
3ut  this  is  not  of  that  kind ;  it  arifes  not  from  eccen^ 
trie  penalties,  but. .  from  the  mere  execution  of  the 
ordinary  proce&s  of  the  Court,  in  which  the  party  id 
an  officer.  Is  this  an  office  of  high  and  burthenfome 
dignity?  Refpedable,  moft  undoubtedly  it  is,  but  not  of 
the  very  firft:  order  even  in  the  Court  to  which  it  be^ 
longs.  It  is  an  office  requiring  the  valuable  qualifi« 
cations  of  common  prudence,  common  int^iity,  and 
common  civility  in  the  holder  \  but  well  fatisfied   by  '" 

ihefe  endowments,  and  demanding  no  peculiar  ele* 
▼alion  of  talents,  «no  laborious  prqparatiow  of  ftudy, 
^-  -     .  u  1  and 
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KiKDsBtta.  ^^^  perTonal  accomplifhments,  and  impofing  no  par* 
-^— — •  ticular  obligations  of  fplendor  and  expence; — and  yet 
"tu]?'  it  is  very  evident  that  this  office  may,  by  cafy  pofli- 
bility,  from  the  occurrence  of  two  or  three  fuch 
caufes  within  a  (hort  period^  far  tranfcend  in  any 
competition  of  profits  offices  of  any  kind  whatever, 
offices  the  moft  dignified  in  rank,  and  the  moft  im- 
portant in  fun£lionS|  that  are  known  to  the  £fta)>Iiih-- 
ments  of  this  Country. 

Thefe  general  confiderations  are  certainly  not  deci- 
five,  for  it  may  happen,  notwithftanding,  that  its  duties- 
being  very  laborious^  and  very  continued,  may  be  not 
.  overpaid.  But  tbey  certainly  mufi  excite  upon  the  firft 
view  fo  prefented  a  ftrong  inlpreffion,  either  that  the 
Court  is  unfortunately  conftituted  for  purpofes  of 
public  convenience,  or  that  its  rules  have  been  fome 
how  or  other  mifapplied,  in  producing  fuch  an  unna* 
tural  jefult. 

The  firft  charge  is  a  commiffion  on  removal,  at 

f  per  eent.  on  the  fliip  and  cargo,  amounting  to 

475  /•  ^^t  reduced  by  the  report  of  the  Regtftrar  and 

Merchants  to .  150  A    To  this  redu&ion  the  Marfhal 

objefts,  not  that  fuch  an  allowance  is  unconformable 

to  any  table  of  fees,  for  no  fee  for  fuch  a  fervice  is 

to  be  found  in  the  table  referred  to,  or  in  any  other ; 

nor  that  it  is  unconformable  to  former  ufage,  for  no 

ancient  ufage  whatever  is  fhewn,  but  that  it  is  diH 

proportionate  to  what  is  equitably  due,  as  a  quantum 

meruit^  for  care  attention  and  refponfibility  in  the  fer* 

vice.    The  h&  that  there  is  no  fee  either  in  the  table 

or  ufage*  leads  rather  to  this  condufipn,  that  this 

particular  fervice  is  not  appendant  to  the  office ;  be- 

oaufetfae  table  mvft  be  underftood  to  defcnbe  the 

profits 
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profits  belongbg  to  each  fun6Hon  of  the  oflfice^ 
or  if  it  had  been  accidentally  omitted  there,  (as  ■ 
I  think  fome  things  arc  omitted),  or  if  it  had  grown  ^^105:'**' 
up  fincc,  it  would  ftill  appear  in  the  uniform  praftice 
•f  the  Court.  It  muft  have  happened,  that  (hips 
and  goods  clainied  by  the  Admiralty  have  been  re- 
moved, and  if  it  bad  been  the  MarfliaFs  Office  to 
remoTe  them,  there  could  have  been  no  lack  of 
precedents.  None  are  produced,  and  I  underftand 
that  the  pra£Uce  has  occafionally  been  otherwife, 
therefore  it  is  clearly  no  fun&ion  of  his  office ;  and 
It  appears  to  me  that  there  are  ftrong  reafons  of  pro. 
priety,  for  holding  it  to  be  by  no  means  naturally^ 
or  perhaps  prudentially,  conne&ed  with  the  office. 

The  terms  of  the  commiffion  rather  imply,  that  it 
fliould  be  addrefled  to  a  naval  perfon ;  lliey  are, 
^  to  remove^  **  and  not*'  to  tavfe  to  be  removed ;"  and  no 
man  affing  in  his  own  concerns,  or  refleding  much 
on  fubje£b  of  this  kind,  would  commit  fuch  a  truft 
to  a  mere  landfman,  or  to  a  perfon  having  no '  more 
knowledge  of  navigation,  than  the  imperfeft  informa* 
don  which  a  landitnan  of  ordinary  curiofity  niay  be 
fuppofed  to  have  picked  up.  I  confefs  I  think,  that 
a  fea  officer  would  hare  been  at  lead  as  proper  for 
fuch  a  fervice,  as  the  officer  of  any  Court  of  Judics 
whatever.  The  employment  as  little  fuits  the  officer, 
as  the  officer  fuits  the  employment :  for  the  cfFeft  of 
this  employment  is  to  draw  him  to  a  diftance  from  the 
proper  fphere  of  his  occupation,  which  is  defcribed  in 
the  table  produced,  and  is  in  praftice  fouad.to  confift' 
•*  in  at  tendance  on  this  Court  ^  and-  in  executing  its  froccjpit 
in  the  fort  of  London.**  It  is  therefore  evident  that 
©n  very  wife  grounds  this  is  a  funftion  not  belonging 

Li  to 
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RiN^B^o.   *^  ^^c  MarfliaJ  asfuco,  and  which  if  xrommittcd  t9 
«   him^  is  committed  upon  the  fame  terms  as  to  any 
i?*r.i7ih,     other  individual. 

What  arc  the  duties  of  fuch  a  truft  ^  to  colleft  a 

proper  crew,  if  there  is-  no  fuch  crew  already  belong* 

ing  to  the  veffel — ^to  provide  all  neceflary  fupplies  for 

the  fpecial  voyage,  and  all  thefe  at  the  expeace  of  bis 

employers,  (for  he  is  not  bound  to  advance  a  fbcpence 

mider  his  commi(Iion)-->and  to  dired  the  crew  in  their 

voyage  from  the  one  port  to  the  other.     As  far  as  I 

can  judge,  his  duties,  under  a  commiflioa  of  removal^ 

are  nearly  thofe  of  a  confidential  mafter  of  a  merchant 

veifel  in  a  fimilar  fituation  and  no  more.     All  that  is 

required  of  him  is  to  remove  the  vefiel  and  cargo.  Thaft 
is  die  ordinary  duty  of  the  mafter,  and  nobody  can 

under  the  commiflion  exped  more  from  him.     The 

Marihal,  it  is  true,  may  engage  in  other  fervi^a^ 

but  in  that  he  goes  beyond  the  eommiilion  of  removal* 

In  confidering  the  cafe  of  removal^  I  have  no  bufiiiels 

with  volunteer  fervices  of  that  kind— they  may  be 

fervices  of  Agency ;  but  if  the  Admiralty  does  not 

acknowledge  him  in  that  charader,  I  have  nothing  to 

do  with  claims  of  that  fpecies. 

It  may  be  proper   hov^ever  to  notice    the    fcr*, 

vices,  wlfich  the  Marihal  has   particularized  upon 

this  head^  as  they  are  defcribed  in  the  ad.     Firfl 

it  is  ftated,  ^'  that  he  was  employed  in  afcertaining 

the  value  for   the    purpofe    of   effeding   the    in* 

furance/'    I  confe&  I  am  fomewhat  at  a  lois  how  to 

afcerialn  this  faSly  when  I  perceive  that  the  certificate 

of  the  value  was  brought  in  by  the  claimants,  and 

that  the  policies  of  iniurance  were  produced  by  them* 

Secondly,  it  is  ftated,  **  that  he  travelled  to  Falmoutby 

and  fettled  the  tradefmen's  bills,  hired  mariners  and 

fitted  the  velTel  for  coming  round,  and  came  with  her^^ 

and 
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and  brought  her  in  fafety  to  her  moorings.**    What    j^,^^,* 

is  the  peculiar  merit  of  ihefe  fcrvices  ?  It  is  implied 

in  the  very  acceptance  of  the  commiflion,   that   he      ^'^tliy 

ihould  go  to  Falmouth  and  attend  the  (hip^  and  all  the 

cxpences  of  his  journey  are  to  be  liberally  allowed  in 

his  difburfements.    He  pays  the  tradcfmen*s  bills,  ana 

hires  mariners,  at  the  expence  of  his  employers,  and 

if  he  advances  money,  as  he  is  dated  to  have  advanced  : 

729  /.  he  is  entitled  to  charge  intereft  upon  it ;  he  was 

not  bound  to  have  fupplied  any  money,  and  might 

have  demanded  it  of  his  'employers  beforehand.     It  is 

extremely  obvious  that  in  thefe  fervices  there  is  no 

particular  merit,  beyond  the  ordinary  difchargeof  the , 

truft  which  he  had  accepted.     Or  if  they  could  any. 

of  them  be  thought  to  amount  to  fervices  of  fpecial 

agency,  yet  if  he  is  not  acknowledged  in  that  capa* 

city  by  his  employers,  the  Court  could  not  confider 

them  in  eftimating  charges  growing  exclufively  out  of 

his  commii&on. 

On  fome  of  the    fafts  contained  in  this  repre-. 
fentation,  I  feel  a  difficulty  in  admitting  their  cor- 

re&nefs,  when  I  fee  what  is  dated  in  the  affidavit 
o^fiAr.  Carne  and  Mr.  Pellew.  Mr.  Carne  is  an  agent 
of  the  Eaji  India  Company  at  Falmouthy  and  was 
applied  to  by  Captain  Smyth  on  his  arrival, therfc.  He 
ftates,  "  that  he  did  aftually  advance  feveral  fums  for 
the  fupply  of  proviiions  and  other  articles  to  Captain 
Smyth ^  particularly  a  new  1 8  inch  cable  of  1 1  o  fa- 
thoms,  at  the  expence  of  1 80  /.  1 1  j.  2d.\  that  he 
continued  to  fupply  the  faid  (hip  till  the  arrival  of  the 
Marfhal,  who  afked  no  farther  affidance  of  him,  but 
that  he  would  have  advanced  any  farther  fums  that 
had  been  required  of  him.**  When  I  look  alfo  at  the 
bill  of  money  advanced  by  Mr.  Pellew^  the  Agent  for 
the  Admiralty,  for  the  hire  of  mariners,  amounting 

JL4  ^ 
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to  uiiderlland  what  could  be  the  ncceiSty  of  any  ad- 
^7us'^'  varices  on  the  part  of  the  MarQial ;  or  if  there  had 
been  the  uttnoft  neceffity,  the  whole  that  could  have 
arifen  from  it  would  be,  that  he  would  have  a  right 
td  charge  intereft  on  the  money  fo  advanced* 

There  is,  alfo,  I  obferve,  an  affidavit,  made  by  Mr- 
Smyth,  bearing  teftimony  to  the  continued  exertions  of 
the  Marflial,  and  to  the  merits  of  his.fervices  on  boards 
to  which  I  can  give  ready  credit,  knowing  as  I  do  the 
prompt  activity  of  this  Officer!  Yet  there  are  one  o^ 
t^o  particulars  dated  in  this  affidavit,  as  alfo  one  6r 
two  other  circumftanceS  mentioned  fn  the  aft,  which 
I  do  not  very  ejcaftly  underftaiid.  Mr.  Smyth  fays, 
^^  that  the  fhip  was  lying  with  two  Indian  cables ; 
that  his  own  credit  was  exhaufted,  (which  is  not  very 
intelligible  if  the  agent  for  the  Admiralty  was  ready 
to  fupply  him ;)  that  on  the  Marihal's  arrival,  he  took 
a  boat  late  in  the  day,  and  went  to  5/.  Mawes^  at  the 
hazard  of  his  life,  and  got  a  cable  made  that  night/' 
It'  is  ftated  alfo,  that  the  Marfhal  purchafed  a  cable 
for  182  A  the  precife  fum  which  I  perceive  was  paid 
by  Mr.  CarnCy  and  fot  z  cable  of  exadlly  the  fame 
dinaenfions,  and  which  I  am  therefore  tempted  to  fup* 
pofe  mud  have  been  the  fame.  As  to  what  is  faid 
of  the  MarfhaPs  aftivity  in  gomg  off  in  a  boat  that 
night  at  the  hazard  of  his  life,  I  do  not  mean  to 
undervalue  the  zeal  which  he  ihewed  on  that  occaflon ; 
yet  t  cannot  but  obferve,  that  it  would  have  appeared 
to  me  to  be  fully  fufficient  for  the  fair  execution  of 
his  duty,  if  he  had  gone  by  land  in  a  chaife  the  next 
morning.  It  is  ftated  that  the  Marfhal  was  em- 
ployed in  thefe  fervices  feveral  weeks,  upon  which  I 
cannot  but  remark  that  the  commiffion  bears  date  the 
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\'}thJugii^^  and  the  certificate  of  its  exaurion  on  j^^^J,*'*^^^ 
(he  3d  September^  fo  that  the  execution  of  thi«  com- .  ^ 

miflion  comprehended  at  moft  a  few  days  more  than .  ^'1^11^^ 
one  fortnight.  Upon  the  whole  of  this  part  of  the 
tafe  it  appears  that  the  fervices  are  either  of  two  de* 
vfcriptions,  either  fuch  as  every  man  is  bound  to  per* 
form,  who  accepts  acommiifion  of  this  nature,  or  fuch 
as  do  not  belong  to  if,  and  therefore  fuch  as  I  am  not 
at  liberty  to  confider,  in  eftimating  the  favices  belong- 
ing to  that  commiiSon  only. 

There  is  however  lefe  neccffity  for  confideriag  the 
fpecial  fervices  from  what  follows,  fince  it  is  ftated 
^  that  the  Marfhal  uniformly  charges  the  fame 
in  all  cq/ei  of  removal/*  It  is  therefore  not  a 
charge  ariting  out  of  fpecial  circumftances,  but  confi- 
dered  as  appendant  generally  to  the  execution  of  fuch 
cdmmiflions.  The  claim  is  for  a  percentage  on  the  * 
Y^ue  of  the  fhip  and  cargo,  and  the  general  grounds 
alledged  for  fuch  a  claim  are  care  and  attention,  the 
0pus  &f  labory  and  refponfibility  ;  and  it  is  faid,  that 
as  thefe  increafe  in  proporti6n  to  the  value,  fo  ought 
the  remuneration — ^^f ow  in  the  firft  place,  that  the^ 
4^to  &  lakor  increafe  with  the  magnitude  of  the  value 
is  not  ftrifUy  true ;  for  there  may  be  jufl:  as  much 
trouble  in  executing  fuch  a  commillion  on  an  empty 
Ihip,  as  on  a  (hip  loaded  with  the  moft  valuable  cargo. 
Secondly,  if  an  increafe  of  attention  was  generally  re» 
quired  by  an  increafe  of  value,  it  would  by  no  means 
fellow,  that  it  founds  a  claim  for  a  percentage  jemime* 
radon  on  the  value,  riGng  in  the  fame  arithmetical  pro« 
gtfeflion.     It  may  be  very  fit  that  the  remuneration 

ihould  incre^e,  but  very  unfit  that  it  ihould  increafe 
in  chat  ratio ;  becaufe  a  man  may  be  very  liberally 
yesnurded  fo/  his  care  and  attention^  by  a  much 
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T)ie[,.     frnallei"  proportibn*  of  the  value  of  a  large  objeft, 

even  if  it  was^  cftabliflied,  that  the  remuneration  was 

Dec^ijihi    td  be  founded  on  value  in  any  bnc  of  the  firft  (lages. 

*  ^^'  A  mailfer  of  an  Indiaraan  has  larger  pay  than  the 
mafter  of  a  collier,  but  neither  one  nor  the  other  any 
thing  like  a  percentage  commiflion  on  the  value. '  The 
ohe  has  larger  pay,  becaufe  there  is  more  of  the  opus 
£^  labor  to  bcl  fiimifhed,  more  Ikill,  more  time  and 
more  perfonal  hazard,  and  certainly  with  fome  general 
reference  to  the  ability  of  the  fund,  which  is  to  affor  J 
the  remuneration  ;  but  there  is  no  percentage  origi- 
gmally,  ftill  lefs  any  percentage  on  the  increafe.  I 
am  clear  therefore  that  the  principle  of  a  percentage 
totally  Tails,  fo  far  as  mere  care  and  attention  are  con- 
cem«f. 

-'  Biit  it   is  add^d,  "  that '  a  refponjibiliiy  accrues, 
afld  that  this  inuft  be  proponional  to  the  value  of  the  ^ 
pik)perty,.  ffar  which  he  is  refponfiblej**     When  the  . 
qUeftion  is  a(ked,  What  Is  the  nature  of  this  refponfibi- 
iibility  ?  it  is  faid,  thatt  it  cpndfls  in  being  anfwerable 
fol"  all  particular  emhczxlements  \  It  is  not  pretended, 
that  he  is  anfwerable  for  cafualties  ^^«^r^//y,  but  only 
fot  embezzlements^  and  for  them  only,  beaufe  the  under^ 
writers  will  not  injure  prize  property^  but  wish  the  ex'^  • 
eeptidn  of  particular  average.      That  certaiiily  leads 
ta  no  neeceflary  confequence;  it  dpes  not  follow,  that 
becaufe  A.  is  not  anfwerable,  therefore  B.  is  anfwer.  . 
able,  fince  neither  may  be  anfwerable  ;  and  it  remains 
to  Ije  (hev.M  that  B.  is  under  any  fuch  refponfibility. 

What  is  the    foundation  of  this    r^fpanfibility  ? 
Every  m^mwho  undertakes    a  commiflion,  incurs 
air  the    refpohfibllity  that,  belongs  to    a  prudent 
anff   honeft  execution  \  of   that  gommiffipn-  ^Thea'. 
the'  queftioiJ*  comes,  *What  is  a  prudent  and  honeft 

execution 
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execution  of  a  commiffion  ?— the  feir  peifomlaMc  of  j^^^^^^^^ 

the  duties  that  belong  irj  I  have  defcribed  thoftf  dulSeff,     "'°""  \_ 

and  I  do  not  conceive  the  comniiflloTier  to  be  refpon*     Z)«.  i7ibi 

fible  farther.    As  to  embezzlemeilte  at  fea^  H  is  not 

caff  to  underftand  how  they  can  well  happen  at  all ; 

and  therefore  all  the  outcry  that  has  been  ifaifed  ii 

about  the  plundering  in  the  River^  in  a  wiay,  that 

would  lead  us  to  fuppofe  that  the  ftoresJ  of  thi«  Rivei* 

were  lined  with  Bacaneers.  1  do  not  underftand  that 

rich  Eaji  India  fhips,  of  We/t  Indianten^  double'  their 

guards  in  the  River  on  fuch  an  apprehdifion ;   they 

depend  on  the  fufficieilcy  of  their  crews.  But  if  diey  dd 

Bot^d'reallydouble'their^z/arrfjitleads  tonothingmore 

than  to  impofe  a  like  obligation  on  the  corfiinifSbnen 

He  mirft  provide  a  competent  number  of  perfoni  td 

guard  the  property  j  having  fo  done,  he  haS  difcharged 

his  refponfibility,  unlefs  he  can  be  affeSed  with  fraud]! 

or  negligence  amounting  inlegalunderftandingto  frauHi 

It  is  certainly  true,  that  the  commiflioner  is  refponCble 

For  a  negligent  or  difhoneft  execution  of  his  truft, 

IF    he    knowingly    takes    a   mafter    and    a    crew 

difhoneft  or  negligent.  That  is  dolus  or  negligeniia  doI$ 

prgxima.    If  loiles  happen  in  conlequence,  he  may 

become  anfwerable,  quia  nequiterfe  ^g^if-^-becaufe  he 

is  guilty  of  the  negligentia  ;n^//V/^-— he  has  not  executed 

his  truft  J  he  becomes  anfwerable  in  that  cafe' for  his 

own  wrong  doings,  and  hot  for  that  oF  others,  agairifl 

which  he  has  ufed  honeftand  reafbnal>le  caution,     ' 

The  commiflioner  employed  is  ^rb  Hacvicethtkryznt 
of  thofe  who  employ  him.  What  is  the  obligation  of 
a  fervant  ?  If  I  fend  a  fervaht  with  money  to  a  bankei^ 
and  he  carries  it  with  proper  c^e^  he  would  not'  Mi 
anfwerable  for  the  lofs  if  his  pocket  was  picked  in  the 

way^ 
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TM        \iray ;  but  if  inftead  of  carryingit  in  a  proper  manner^ 
_  and  with  ordinary  caution,  he  (hould  carry  it  openly 

i><^i7*b»  in  his  hand,  thereby  expofing  yaluable  property  fo  as 
to  invite  the  fnatch  of  any  perfon  he  might  meet  in 
the  crowded  population  of  this  town^  he  would  be 
liable,  becaufe  he  would  be  guilty  of  the  negligent^ 
maliciofay  in  doing  that,  from  which  the  law  mud  infer 
that  he  intended  the  event  which  has  adually  takezi 
place. 

•  A  common  carrier,  or  a  inafter  of  a  barge,  is  an* 
fwerable  for  embezzlement  and  robbery ;  but  the  cafe  of 
fuchperfons  conftitutes  an  exception  to  the  generalrule, 
founded  in  neceffity,  and  confined  to  perfons  carrying 
for  hire  in  their  general  occupation.  Being  a  perfon 
unknown  to  his  employers,  and  not  employed  in  fpe» 
cial  confidence,  the  public  condudor  rerum  vebemU^ 
rum  is  to  anfwer  for  all  rifques,  otherwife  there  would 
be  no  poflibility  of  guarding  againfl  combinations  be« 
tween  this  unknown  perfon  and  others  with  whom  he 
toight  collude.  But  a  commiflioner  is  not  of  this  de* 
fcripdon.  He  is  feleQed  in  fpecial  confidence;  bit 
fUpulation  with  the  law  binds  him  to  common.  pru« 
dence  and  common  integrity ;  for  all  that  lies  beyond 
this,  his  employers  are  anfwerable  if  any  body  is  an<i 
fwerable,for  even  that  may  depend  upon  circumllances. 
If  the  property  had  been  decreed  to  b^  reflpred^it  does 
not  follow  that  the  Admiralty  would  have  been 
anfwerable  for  the  deficiency.  This  Court  has  held 
private  captors  difcharged  from  refponfibility,  where 
the  property  has  been  fhewn  to  be  miiling  without  any 
default  on  their  part.  At  any  rate  the  Commiffioner 
IS  anfwerabje'  only  to  the  Court  and  his  employers, 
and  he  will  fatisfy  any  demand  avifing  from  the  refpon* 

fibilit|f^ 
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Ability'  wluch  he  has  entered  into  to  both,  if  he  Ihem        The 
that  he  has  aded  with  the  honefty,  and  the  difcre-   ^"'""^ 
tion,  which  the  nature  of  his  coninuifion  requires.  Dtt.  rytb, 

Tw0  cafes  have  been  cited,  not  immediately  appli-        ^^^^ 
cable  to  the  cafes  of  removal,but  as  not  inrelevant  to  the 
general  queftion  of  refponfibility  arifing  from  official 
pofltffion;  The  Bmna  Ventura^  before  the  Lords, 
and  a  cafe  before  thia  Court  (a),  in  which  the  Marflial  The  h^^^, 
was  held  refponfible  for  a  boat  that  had  been  loft  under  Jj^^.'^*'^  ^ 
his  cuftody.    In  the  firft  cafe,  the  Marihal  properly 
anfwered,   that   he  was  not  in  pofTeffion,   as  the 
property  was  under  the  King's  locks ;  Having  made 
that  h&  to  appear  befiE>re  the  Lords  of  Appeal,  he 
was  difmiifed  of  courfe,  without  any  determination 
upon  the  queftion  of  his  refponfibility,  if  the  faft  had 
turned  out  otherwife. 

In  the  cafe  before  this  Court,  he  was  held 
liable,  but  under  i^hat  circumftances  ?  A  complaint 
had  been  openly  and  repeatedly  made  in  Court  againft 
the  Marihal  for  lofs  by  negligent  cuftody,  and  no  an* 
fwer  was  oppofed  to  it.  There  was  not  even  an  zp* 
pearance  given,  and  the  Court  was  called  upon  to 
wipe  away  the  difhonour  of  having  a  charge  againft 
the  cuftody  of  the  Court  unanfwered,  by  throwmg 
the  indemnification  on  him.  But  if  an  appearance 
had  been  given,  and  any  denial  of  loofe  cuftody  had 
been  oppoied,  the  Court  would,  have  thought  it  no 
more  than  a  legal  and  proper  confidence  io  its  own 
Officer,  to  have  thrown  the  proof  of  culpable  negli* 
geace  on  the  oth^  party.  No  fu^h  refponfibility 
therefore  is  (hewn,  as  can  found  any  claim  to  be  paid 
in  proportion  to  the  value  of  the  property.  Even  if  a 
refponfibility  was  proved,  it  would  not  lead  to  any 
Aich  conlequence.    It  is  Mt  the  way  m  whicli  tho 
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Ti)e        mafter  of  a  vefiel,  is  paid.    His  waives  are  not  in  any 

_  _  Mich  proportion,  aldiough  hy  tbe  priaapl&s  of  the 

,J>u.  i7ih,     maritime  law  he  ftiir  reniauis    refponfible  fcr  the 

^*        bills  of  lading  which  he  ha«  figned,  notwith^anding 

is)  ^o.  2.  c.  15. .  that  hf  the  modem  Statotel^av^if thisfingdcm  ^a)  the 

refponfibility  of  the  owner  of  the  v^flol  is  limited  to  the 

valuer  of  the  veffcl  and  tlie  amount  of  the  freighx  due. 

It  is  clear  to  me  then  that  neither  pro  oftre  et 

Jaborey  nor  on  the  ground    of  refponhbility,    can 

a  percqitage  charge  be  maintained  ;  and   nothing 

can  be  more  clear,  than  that  of  all  poiTible  modes 

of  remuneration  this  is  the  leaft  confonant  to  gene* 

ral  principles  of  equity.     I'hough  it  pnofe&s  to  be 

founded  on  proportionable  trouble,    care,  and  re- 

fponfibility,  it  in  fad  overlooks  them  all  in  its  a£^uai 

application.    It  is  evident  that  all  thefe  muft  increafe 

with  the  length  of  the  voyage  to  be  performed,  the 

difficulty  of  navigation  and  perianal  attention,  and  the 

feafon  of  the  year  in  which  it  is  undertaken.     No 

man  can  deny,  that  it  is  an  operation  of  much  lefs  cart 

end  trouble,  to  bring  a  valuable  ihip  from  Dover  in 

fummer  time,  than  it  wouM  be  to  bring  the  fame  fliip 

from  the  port  of  Glqfgow  in  the  very  depth  of  wiater*^ 

Yet,  here  is  one  m^ure  provided  for  all  ctfes,  Iqag 

or  fhort,  eafy  or  difficult ;  for  the  Ad  inJbmid  us, 

^*  that  this  percentage  is  the  commiffion,  which  tie 

Marjhal  uniformly  charges  on  the  value  of  dlfhnps  and 

cargoes  removed  by  bim  from  any  of  the  out-ports  of 

the  kingdom  to  London ;'' — the  fame  foru  voyage  from 

Harwich  as  from  Liverpool*    It  is  uxmecefiaiy.  to  fay 

more  on  the  equity  of  fuch  a  meafure* 

The  queftion  then  comes,  what  is  the  true  meafure  I 
It  is  obferved  in  the  Ad^  '^  that  the  Regiflrar  and.mer* 
chants  ought  to  have  dated  to  the  CouA  thealte^ance 
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made  to  other  perfons  for  removing  fliips  and  cargoes.**        The 
If  they  could  have  done  fo,  it  might  have  been  proper.  ^ 
But,  I  prefume,  it  was  not  within  their  knowledge,      -^'^-  'Jf.bf 
for  this  plain  reafon,  that  thefe  allowances  are  ufually 
fettled  by  private  and  previous  agreement.  The  perfon 
who  obtsdns  the  commiiliony    whether    captcit    or 
claimant,  makes  his  agreement  with  the  perfon  whom 
he  employs,  and  the  Court  knows  nothing  of  it ;  and 
there  feems  to  be  no  reafon  why  this  courfe  fliould 
not  be  purfued  by  thofe  who  aft  for  the  Admiralty. 

It  is  evidently  a  proper  courfe,  becaufe  all  the  material 
circumftances  can  be  previoufly  confidered, — the  ftate 
of  the  Ihip,  the  length  of  the  voyage,  the  feafon  of 
the  year,  and  every  thing  elfe  that  ought  to  be  confi- 
dered in  the  conilruftion  of  a  fair  and  reafonable  bar- 
gain. As  thefe  commiilions  are  not  grantable  to  the 
Marihal  ex  debitojujiitia^  both  parties  are  perfeftly  free. 
The  perfon  who  is  to  be  employed  is  free,  if  the  other 

parties  do  not  offer  liberal  terms,  and  they  are  free, 
if  he  demands  what  they  think  exorbitant.  As  to  any 
difficulty  in  coming  to  an  agreement,  I  fee  none  that 
prevents  othe;-  perfons  from  making  their  previous 
arrangements ;  and  therefore  I  can  fee  no  difficulty  that 
Ihould  (land  in  the  way  of  thofe  who  aft  for  the  Ad- 
miralty, who  have  exaftly  the  fame  duties  to  perform^ 
which  thofe  have  to  perform,  who  are  afting  in  their 
own  concerns.  And  if  fo,  where  is  the  danger  of 
that  inconvenience  of  perpetual  litigation,  which  is 
held  out  in  terrorem  to  the  Court  ?  Make  your  pre- 
vious contraft,  and  no  fuch  danger  can  exift,  but  in  *- 
fuch  extra  cafes  as  form  reafonable  exceptions  to  any 
general  rule..  If  I  am  afked  what  is  the  proper  bafis  of 
an  agreement  for  fuch  a  purpofe,  I  have  no  hefitation 
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Th«        in  faying,  that,  In  xpy  opinion,  the  proper  baiis  h 
,  the  ufual  rate,  at  which  fhips  of  fuch  a  defcription, 

jim.  i7(hf     are  condufled  on  fuch  a  voyage,  at  fuch  a  feafon,  by 
proper  naval  commanders. 

In  faying  this,  I  do  not  mean  to  exclude  an 
equitB)>le  enlargement  founded  on  various  confi* 
derations*  The  Marfhal  is  not,  like  fuch.  a  com-p 
mander,  in  his  ordinary  and  continued  employ-, 
ment;  it  is  a  detached  fervice,  which  fakes  him 
out  of  his  common  fphere  of  generM  occupation.  On 
thefe  grounds  fome  latitude  may,  perhaps,  properly 
be  indulged ;  and  I  do  not  mean  to  exclude  what  may 
be  called  a  guarded  liberality  to  a  confidential  ofScer 
of  a  Court  of  Juftice,  ading  in  a  bufmefs  of  great 
magnitude  iuid  value ;  but  ftill  the  bafis  will  b^  the 
fame.  I  obferve,  that  Mr.  Smytb  brought  this  (hip 
from  St.  Helena  to  Falmoutb,  at  the  rate  of  60  /•  per 
month,  including  all  his  expences.  Confidering  that 
he  was  incumbered  with  a  J)utcb  crew,  I  may  fuppofe 
that  he  was  in  fome  degree  perfonally  employed  in  the 
navigation  of  the  veflel  himfelf.  I  may  prefume  then, 
that  being  provided  with  money,  and  another  crew, 
lie  would  have  undertaken  to  condu£l  the  vePfei  to 
London  on  iimilar  terms.  It  is  therefore  quite  impofli* 
ble  to  accede  to  a  charge  of  475  /.  juxd  all  perfonal 
expenees  over  and  above  paid,  for  a  voyage  of  one 
fortnight.  The  merchants  have  allowed  i^oL  upon 
their  opinion  of  z' quantum  meruit  for  this  and  other 
fervices,  rather  irregularly  conneded  with  .  it,  and  I 
think  they  have  allowed  very  liberally^— One  hundred 
9nd  fifty  pounds  for  one  fiortnight's  work,  with  thcr. 
former  mafter  on  bo^d  n;avi^ting  under  him,  and 
whilft  all  his  other  emoluments  w^re  going  on  under 
th^  care  of  an  atjtentiye  deputy  in  London^  appears  to 
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ttie  to  go  Very  largely,  indeied,  towards  the  profits         Tjie 
of  a  very  lucrative  office.     But  I  muft  again  fay,  that   ^''"'''"°- 
I  have  only  to  look  at  this  charge  unconneded  with      Dec.  lytb, 
the  office,  for  it  has  no  connexion  with  the  office       '*®^* 
whatever*     Regarding  it  like  wife  in  that  way,  I  think 
that  the  Regiftrar  and  merchants  have  made  an  ample 
and  moft  munificent  allowance,  which  I  confirm. 

The  next  article  which  I  (hall  confider,  is  the  charge 
on  the  fale  of  the  Ihip,  after  fhe  came  into  the  port  of 
London^  a8i  /.  15  j.  at  3^  per  cent,  as  a  poundage  to 
the  Marflial  and  the  broker  whom  he  employed*  In 
the  firft  place  I  ftrongly  objeft  to  this  mode  of  lump- 
ing together  the  Marfhal's  and  the  Broker's  poundage  ; 
and  I  muft  direft  the  Regiftrar  in  future  not  to  pafs 
any  accounts  fo  expreffed.  The  payments  to  the 
broker  are  a  dift>urfement,  and  ought  to  be  charged 
by  the  Marfhal  as  fuch  feparately,  that  it  may  be  feen 
diftin&ly,  as  it  ought,  what  the  Marlhal  pays  for  other 
perfon's  trouble^  and  what  he  charges  as  the  official 
fee  for  his  own* 

It  is  underftood,  however,  that  24.  is  the  fee 
claimed  for  the  Marflial,  and  i  per  cent,  for  the 
broker.  On  this  article  it  is  obferved  on  the  part 
of  the  Admiralty,  in  the  A£k,  "  that  there  is  an 
allowance  made  in  the  table  of  fees,  of  i  pe^  cent. 
for  all  fums  under  200  /.  and  of  4  per  cent,  for  every 
hundred  beyond  that  fum/*  That  this  is  not  an 
authentic  table  can  fcarcely  be  contended,  fince  it  is 
a  table  to  which  the  Marflial  himfelf  defers,  as  the 
authority  for  fome  of  his  charges  j  and  it  is  notori- 
oufly  that  ftandard  by  which  the  fees  of  the  officers  of 
the  Court  are  regulated.  It  is  very  poffible  that  by 
laq>fe  of  time  and  change  of  circumftances,  fome  or 
znaAy  of  thefe  fees  may  have  become  difproportionate, 
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The    ,    and  very  proper  to  be  Aanged  ;  but  the  change  muft 

[.   be  made  by  competent  authority.    The  officer  hinifelf 

M>cc.  17th,  cannot  make  it.  He  cannot  fet  up  his  own  praftice, 
nor  even  the  unfanftioned  praftice  of  a  predcceffor, 
as  any  authority  in  fuch  a  matter ;  though  fuch  a 
pradice  may  very  fully,  as  it  does,  exonerate  hira 
fi  cm  any  imputation  of  perfonal  mifcondu£t. 

In  argument  adiftinftionhas  been  rtfbrted  to  between 
the  Prize  Court  and  the  Inftance  Court ;  though  the 
A&,  itfelf,  on  the  part  of  the  Marfhal,  points  to  no 
fuch  diftinflion,  but  feems  to  afcribe  to  this  table  of 
fees  the  fame  fort  of  authority  in  both  ;  and  as  far  as 
bpfe  of  time  is  concerned  in  fliaking  that  authority,  it 
c!early  has  an  equal  operation  upon  both.  Such  a 
difLinftion  cannot  be  relied  on  with  any  eflPeft,  be- 
caufe  this  table  evidently  points  to  the  Prize  Court  iii 
fome  particular  cafes,  where  it  marks  a  difference, 
and  thereby,  excludes  the  fuppofition  of  any  fuch  dif- 
ference in  all  other  cafes,  where  no  fuch  diflin£Hon  is 
marked.  It  is  to  be  obferved  alfo,  that  the  Marfbal 
ads  upon  this  very  table  in  thefe  prize  accounts ;  for 
on  what  other  ground  are  various  fums  charged,  but 
that  they  are  fuch  as  this  table  prefcribes  ?  It  can 
never-  be  faid,  that  the  Marfhal  (hall  ufe  the  table, 
where  it  makes  for  him,  and  that  he  iball  be  at  liberty 
to  defert  it  where  it  happens  to  be  lefs  favourable. 

It  remains  to  be  afked  then  by  what  authority  fuch  an 
equitable  alteration,  if  necefTary,  is  to  be  made  ?  By 
His  Majefty  in  Council — to  whom  fuch  a  power 
is  referved  by  ilatute,  to  alter  the  table  of  £ees  in  any 
of  his  Courts  of  Admiralty.  That  this  Court  has* 
clearly  fuch  a  power  is  more  than  I  can  venture  haftily 
to  aifume.    The  Court  might,  I  think,  make  equitable 
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Iillowances  in  fome  cafes  not  fpecifically  provided  for         The 
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in  this  table  ;  as  in  cafes  of  joumies,  or  other  contin- 
gencies, for  which,  owing  to  the  change  in  the  value     Du.  17*^1 
of  money,  the  old  allowance  is  praSically  inade-        '  ^^' 
quate,  and  where  there  is  therefore  a  phyfical  nepefSty 
for  an  extraordinary  allowance,  or  the  joumies  could 
not  be  performed.     Bnt  where  the  fee  is  not  fo  fmall 
that  the  fervice  canfiot  be  undertaken,  the  Court  muft^ 
be  much  better  fatisfied  of  its  power  to  alter  fpecific  * 
fees,  than  I  am  at  the  prefent  moment,  before  it  can 
admit  that  any  cohHrniation  of  fuch  altered  fees  by  the 
mere  authority  of  the  Court  itfelf,  will  fupport  the 
demand  againft  the  objeftions  of  thofe,  who  may  have  a 
right  to  objed  to  fuch  an  allowance,  in  other  cafes  in 
which  they  are  concerned. 

But  the  faft  is,  that  it  has  received  no  fuch  con* 

firmation  whatever;  for  all  that  is  fhewn  is,  that 
three  cafes  have  pafled,  ift  which,  the  Proctors  not 
objeding,  the  Court  has  confirmed  the  Regiftrar'^ 
report,  in  perfeft  ignorance  of  what  that  report  cori* 
fitted  :  For  Courts  do  not  ftir  queftions  betweesi  par- 
ties who  are  agreed.  All  the  confirmation'  that  is 
implied  in  thofe  cafes,  is  the  confent  of  the  adverfe 
Proftor,  properly  or  improperly  given.  It  can  have 
no  authority  in  fuch  a  matter ;  the  Court  is  a  total 
ftranger  to  it :  and  I  have  toMament  that,  after  year$ 
of  filence^  the  invidious  taik  has  devolved  on  me,  of 
calling  back  this  ofSce  to  its  proper  ftandard.  But  if 
dny  alteration  is  to  be  made,  upon  \^hat  principle  is 
it  to  be  coliArii£led  ?  Certainly  on  none  derited  from 
the  pra£tice  of  nvercbants.  I  do  mo(t  entirely  repu« 
dtate  all  analogy  between  mercantile  profits  and  ofScial 
changes*  The  merchaiit  chai^  his  commifGftnbe- 
csaufe  be  is-  a  m^chant.    The  Marihal  has  not  a  right 
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RiN  JsBERc.    ^^  charge  it,  becaufe  he  is  not  a  merchant.     He  ha« 
— — — —   not  the  education  of  a  merchant,  nor  the  fimdions  of 

^'liT^^'  a  merchant.  In  the  theory  of  the  thing,  however 
relaxed  the  modem  prafUce  may  be,  a  Merchant  is 
expefced  to  poffefs  a  knowledge  of  the  general  ufage 
and  conduct  of  trade ;  he  is  to  watch  the  ftate  of 
markets  at  home  and  abroad>  and  to  acquaint  himfelf 
with  the  courfe  of  exchange ;  he  is  to  catch  the 
proper  opportunities  of  felling,  and  to  make  large 
advances  on  the  credit  of  his  coDfignment,  as  foon  as 
it  is  received,  though  it  may  not  be  converted  for 
months ;  he  has  to  maintain  an  expenfive  eftablifh- 
ment  of  a  compting-houfe  and  clerks ;  he  has  to  re- 
ceive with  decent  hofpitality  the  agents  and  partners  of 
his  foreign  correfpondents  who  may  occafionally  come 
into  his  country;  he  has  to  keep  up  an  extenfive  corre- 
fpondence ;  and  what  is  very  material,  if  he  receives  a 
commiffion  on  the  cargoes  of  other  merchants,  he  pays 
a  fimilar  commiilion  on  his  cargoes  configned  to  them. 
**  Cadimury  inque  vican  prabemus  crura  fagittis^* 
-There '  is  a  mutuality  in  thefe  mercantile  profits,  which 
is  never  to  be  put  out  of  fight,  in  confidering  the  gene- 
ral propriety  of  the  charge  as  a  mercantile  praftice. 

Scarcelyone  of  thefe  circumflances  applies  to  theMar- 
flial.  He  has  not  to  watch  markets,  for  he  is  bound 
to  fell  within  a  time  prefcribed.  He  is  not  epcpeded 
to  advance  any  money  ;  he  has  no  foreign  correfpon- 

,  dence  to  maintain ;  no  eftablifhment  of  a  compting- 

houfe  to  fupport  \  he  has  no  cargoes  to  confign  to 
others,  nor  any  commiffion  to  pay.  He  is  a  perfon 
of  a  totally  diflferent  defcription — a  perfon  of  a  legal 
conftitution  and  with  legal  duties ;  and  though  fome 
of  his  duties  may  have  a  nicrcantile  mixture  in  them, 
he  does  not  tranfafi  them  as  a  merchant.    He  a£te 
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altogether  as  a  legal  officer,  and  muft  be   paid  as         ^sVero 
fuch.     I  do  therefore  ex  animo  expunge  from  the  . 
vocabulary  of  the  Court  the  very  term  commtjfiony  as     />^^- »:«"• 
far  as  it  relates  to  charges  for  fervices  performed  by 
the  Marihal,  or  any  officer  of  this  Court. 

I  have  had  a  paper  put  into  my  hands  fome 
years  ago,  on  my  acceffion  to  Office,  which  was 
delivered  to  me  by  the  Marfhal  as  an  account  of 
fees  claimed  by  him.  It  defcribes  at  the  fame  time 
his  pretenfions  to  be  employed  in  jdl  fales  of  property 
under  adjudication,  and  his  duties  in  condu£ting  fuch 
fales  as  are  committed  to  him  in  the  following  terms. 
*•  On  all  fales  of  fhips  and  goods  where  decrees  of 
appraifement  and  fale  iffuing  from  the  prize  Court 
are  directed  to  the  Marfhal,  (which  he  fubmits  ought 
to  take  place  in  all  cafes  of  adjudication  by  the  Court 
of  Admiralty)  the  Marflial  claims  and  takes  the  fum 
of  6  d.  in  the  pound,  or  2^  per  cent,  on  the  grofs 
proceeds,  which  charge  includes  all  fees  and  pound- 
age for  appraifement,  and  on  the  fpecific  aft  of 
fale  included  in  the  foregoing  table,  as  alfo  the 
commiflion  to  the  Marfhal,  in  the  nature  of  agency, 
or  commiffion  del  credere^  for  his  riik  and  labour  in 
difpofing  of  the  fhip  and  goods,  removing  the  fame 
where  neceflfary  from  place  to  place,  fecuring  the 
goods  according  to  the  direftions  of  various  Afts  of 
Parliament,  for  the  benefit  of  the  parties  concerned, 
advancing  money  without  intereft  (in  many  inftances 
to  a  great  amount)  for  the  payment  of  cufloms  and 
duties,  and  attending  repeatedly  at  the  delivery  of 
goods  to  all  parties  entitled,  till  he  is  difcharged  from 
his  refponfibllity  on  account  thereof,  which  refponfi-  - 
bility  has  frequently  continued  for  two  or  three  years 
wUh  -^reat  trouble  and  anxiety,  .  In  the  execution  of 
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The        this  laborious  employment,  it  is  alfo  frequently  neceC- 
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fary  tor  the  Marlhal,  m  order  to  prevent  mjunous 


j)ec.  i7ih,  combinations,  to  buy  in  and  refell  goo4s ;  to  give 
credit  at  his  own  hazard  to  purchafers  and  brokers, 
accountmg  for  the  money  received  from  them  as  re- 
,  ceived  at  the  tinie  of  fale,  though  the  goods  are  fre.. 
quently  fold  at  fevcral  months  credit,  without  which 
indulgence  they  would  often  fail  of  finding  purchafers.'* 
Now  if  the  Marfhal  performs  all  this,  what  is  it  that 
the  broker  does  for  which  he  charges  one  per  cent.  ? 
i  I  conceive  that  thefe  are  the  very  duties,  for  which 
the  broker  receives  his  confideration,  and  if  he  is  paid 
his  cemmiflion  for  performing  thefe  duties,  furely  the 
pfficer  can  have  no  poffible  right  to  charge  fpecifi- 
cally  far  the  fame.  He  muft  receive  his  legal  fee, 
for  a  fort  of  general  fuperintendance  and  no  more« 
In  the  next  place  I  can  by  no  means  admit  that  this 
is  a  jufl;  defcription  of  his  duties.  According  to  this 
reprefentation,  as  foon  as  a  commiflion  is  granted,  he 
is  to  commence  general  merchant ;  Certainly  not.  It 
is  no  pai-t  of  that  duty  which  his  commiflion  impofes 
•  upon  him.  It  is  fuggefted,  ^'jhat  he  is  the  general 
agent  of  the  parties^  and  has  a  right  to  agency  :'* 
Certainly  not.  He  is  the  agent  of  the  Couit,  and  hq 
is  to  look  to  that  remuneration,  which  the  conftitu«P 
tion  of  the  Court  allows.  As  to  its  being  reprefented 
that  it  would  be  more  beneficial  to  the  party,  that  it 
Ihould  be  otherwife,  it  may  be  fo  ;  but  if  it  is  not  the 
conftitution  of  the  office,  thofe  who  apply  for  com* 
miflions  mufl  be  content  to  take  them  as  the  Court 
fan  grant  them,  s^id  according  to  the  opportunities 
and  facilities  of  execution,  which  the  procefs  of  the 
Court  can  give. 
In  fpcaking  of  this  p;ipcr  I  have  only  Qne  thing 

more 
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more  to  obferve,  ^hich  is,    that   in  accepting  it,    „    t** 
and  directing  it   to   be  depofited  in  the    regiUry,  _..  ' 
taking,  as  I  have  done,  this  opportunity  of  exprefs-     i>^^-  iv^N 
ing  my  diffent  to  the  pofitions  contained  in  it,  I  fhall 
think  it  an  ad:  of  caution  due  to  myfelf  and  to  thofe 
who  may  come  after  me,  to  difclaim  any  intention  of 
giving  it  the  fan£tion  of  judicial  regiftration,  and  to 
declare  that  my  acceptance  of  it,  and  my  direftion  to  , 
have  it  depofited  in  the  rcgiftry,  is  not  to  be  under- 
ftood  as  conveying  any  private  aflent,  much  lefs  any 
judicial  confirmation  of  its  consents. 

Something  has  been  faid  of  the  dignity  of  the 
office,  and  it  has  been  aflimilated  to  that  of  a  fberifF. 
I  certainly  can  have  no  difpofidon  to  detrad  from  the 
dignity  of  the  office,  and  I  am  willing  to  admit  that  he 
may  be  confidered  as  a  fort  of  marine^  flieriff.  But 
what  is  the  condition  of  a  county  fheriff  on  this  very 
point  I  His  profits  on  the  fale  of  goods  are  regulated 
by  a  flatute  of  200  years  flanding*  (29  Eliz,  c.  4.) 
and  no  alteradon  has  taken  place  to  the  prefent 
moment  In  a  cafe  reported  in  2d  Term  Reports  (a)  ;  (a)  woo<!ff«te 
we  may  fee  the  extreme  flriftnefs  with  which  the '/^^^^  *^"^'^" 

Sherifi^S'  allowance  by  that  Aft  is  conflrued  at 
this  day  J  Mr.  y.  Buller^  expreffes  himfelf  very 
firongly  **  that  the  iherifF  cannot  be  allowed  the  ex- 
pence  of  an  auflioneer,  or  even  the  levy  fee  of  a  guinea,  ' 
but  that  the  (herifF  and  the  Court  are  bound  by  the 
Ad  of  Parliament  ;*'  Mr.  Juflice  Grofe  alfo  confiders 
the  matter  \^th  the  fame  ftriftnefs.  ^*  At  common 
law  no  fee  whatever  was  allowed  to  the  iherifF,  then 
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r^9         if  he  be  entitled  to  receive  any,  it  muft  be  by  Aft  of 

^ ■       Parliament.     Now  by  looking  into  the  Aft  it  appears 

j)e,irhf  clearly  to  have  been  the  intention  of  the  legiflature 
that  the  fheriflF  fhould  be  paid  in  proportion  to  the 
fum  levied  out  of  the  fum  levied,  and  that  the  fheriflF 
fhould  only  levy  what  was  really  due.  I  am  clearly 
of  opinion  that  in  point  of  flrift  law,  the  fheriflF  is 
not  entitled  to  any  more  than  what  is  allowed  by  the 
ftatute.  If  the  parties  make  any  private  agreement, 
that  is  a  matter  for  their  confederation,  but  it  cannot 
form  any  part  of  the  fheriff's  demand/*  By  the  com 
flruftion  of  that  Aft  then  it  is  held,  that  a  fheriflF  is 
entitled  to  no  extra  charge  whatever,  not  even  the 
expence  of  an  auftioneer.  It  is  true  that  thefe  oh- 
fervations  are  made  upon  the  conflruftion  of  an  Aft 
of  Parliament,  but  when  the  Legiflature  has  made  no 
alteration  in  the  rate  of  fees  for  fuch  a  length  of  time, 
it  furniflies  this  Court  with  indrudtion,  that  is  not  in-i 
applicable  to  the  confideraiion  of  this  cafe. 

Not  being  bound  by  any  AftofParliament,Ifhall  think 
myfelf  juftified  in  allowing  a  broker,  becaufe  I  conceive 
it  to  be  an  indifpenfible  neceflStyin  fuch  fales^and  for  the 
benefit  of  the  property  concerned  that  they  fhould  be 
fo  condufted.  After  this  payment  is  allowed,  what 
is  due  to  the  ofHcer  of  the  Court  ?  I  prefume  that 
what  is  due  to  him,  is  what  i?  provided  for  in  th^ 
table  of  fees.  Whether  what  belongs  to  the  officer, 
flccording  to  ths^t  table,  which  is  about  forty  or  fifty 
pounds,  is  an  adequate  remuneration,  I  vdU  not  take 
ypon  myfelf  to  fay,  I  am,  not  prepared  to  fay  that  fuch 
a  fum,  exclufive  of  the  charge  of  a  Broker,  and  all 
pther  expences,  is  not  fufEcient.  If  any  objcftion  can 
t>$  fuftained  againfl:  it  on  this  head,  it  muft  be  a  fub^ 
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jeft  of  confidcration  elfewhere.     In  delivering  my        The 
judgment  ypon  it,  I  am  under  the  neceiTity  of  direft- 
ing  the  Regiftrar  and  Merchants  to  reform  that  part     2)^.  17th, 
of  their  report  which  relates  to  this  article,  accord- 
ing to  the  ancient  table  of  fees,  allowing  the  charge  for 
the  Broker,  as  a  neceffary  difburfement. 

The  next  charge  in  controverfy  is  the  fum  of  440  /. 
charged  as  f  per  cent,   upon  the  cargo  valued  at 
68,000/.  but  reduced  to  318/.  upon  the  appraifed 
value  of  63,000/.  for  the  fpepfic  fervices  of  unload- 
ing the  cargo  and  direding  the  appraifement.     It  is 
objefted  to  this  article,  not  that  fomething  is  not  due, 
but  that  the  charge  ought  to  be  calculated  in  a  dif- 
ferent manner,  than  by  a  percentage  upon  either  value, 
or  any  value  whatever.     Suppofing  it  to  be  properly 
chargeable  on  value,  I  am  clearly  of  opinion  that  the 
value  muft  be  taken  on  the  correft  eftimate  of  the 
appraifement,  and  not  upon  the  loofe.  and  conjeftu- 
ral  computation,    formed  for  the  mere  purpofc  of 
leading  the  infurance.     Upon  no  ground  whatever 
could  the  latter  be  aflume(J,  unlefs  the  Marlhal  was 
refponfible  for  the  conjeftural  value.     I  have  already 
expreflfed  my  opinion,  that  he  is  not  affeded  with  any 
liability  in  value  at  all,  except  in  cafes  where  he  has 
betrayed  his  truft  by  fraud,  or  a  negligence  approach* 
ing  to  fraud.     Even  there  he  would  be  at  liberty  to 
falfify  the  mere  conjeftural  valuation,  and  to  Ihew 
that  the  eftimate  was  contradiftcd  by  the  real  value  ; 
—-for  inftance,  that  a  feron  of  indigo  being  loft,  was 
jit  the  market  of  fuch  a  value  and  no  more.     If  that 
was  fhewn,  a  demand  on  the  part  of  the  owner  to  l)e 
indemnified  for  a  lofs  merely  ideal,  would  be  a  de- 
jnand  improper  to  be  niade,  and  very  unlikely  to  b^ 

fuftained. 
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Tbt        I  have  not;  becaufe  I  prefume,  that  it  is  a  fervice  of  but 
'  '**  flight  contexture,  and  is  fpecifically  provided  for  in  the 


Dec.  17th,  table  of  fees ;  and  that  it  confifts  of  nothing  more  than 
'  ^^  diredmg  Mr.  Coles  to  take  on  himfelf  that  employ- 
ment, vrhich  I  apprehend  is  not  an  operation  of 
much  time  or  labour.  There  can  be  nothing  due  pro 
€f€re  et  labore.  It  is  faid,  that  there  is  an  inventory 
to  be  made ;  but  when  I  look  at  what  that  inven- 
tory is,  I  fee  that  it  is  little  more  than  a  copy  of 
the  mtuiifeft,  and  when  I  perceive  that  there  is  a  re- 
muneration provided  for  it  in  the  table  of  fees,  I  do 
'  not  feel  myfelf  entitled  to  fay  that,  taken  in  conjunc- 
tion  with  what  I  have  otherwife  allowed  for  the  prin- 
cipal part  of  the  fame  fervice,  it  is  not  competently 
remunerated.  The  execution  of  the  appraifement  is 
the  exclufive  work  of  the  appraifer,  and  he  brings  in 
his  bill.  The  property  muft  not  be  twice  charged 
for  the  fame  identical  fervice.  It  is  objected,  that 
thefe  operations  being  paid  for  with  reference  to 
time,  may  be  improperly  protraded.  But  it  is  fuflScent 
to  meet  this  obje^on,  to  fay,  that  much  may  fafelf 
be  trufted  to  the  integrity  of  the  public  officer,  and  more 
to  the  vigilance  of  the  parties^  who  have  an  intereft  iq 
the  due  execution  of  the  truft. 

The  laft  fubjeft  of  controverfy  is  the  fum  of  318  A 
charged  by  the  Marfhal,  at  ^  per  cent  for  delivery  of 
goods  to  the  claimant  on  bail,  which  has  been  dif- 
allowed  by  the  Rgiilrar  and  merchants,  on  the 
ground,  that  Xht  foregoing  allowance  is  fufficient;— 
ihat  is,  I  prefume,  the  allovsrance  for  unloading  the 
cargo  and  ordering  appraifement.  In  this  reafoning 
I  cannot  concur.  Having  varied  that  foregoing  allow* 
ance  and  very  confiderably  to  the  difadvantage  of  the 

Marihal, 
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Marfhal,  I  cannot  of  courfe  'apply  the  fame  fort  of        The 
confideration,  which  they  have  drawn  from  the  fum  ' 

allowed  on  the  preceding  article,  even  if  that  conii-  i>«^'  i7ch» 
deration  had  been  originally  corred.  But  I  incline 
ftrongly  to  doubt,  whether  on  any  view  of  the  matter 
I  could  have  acquiefced  in  a  mode  of  treating  this  fubj- 
jeft  as  perfedlly  correft,  which  did  not  aflign  to  each 
di(lin£t  ad  its  diftind  remuneration,  fo  that  it  may 
fully  appear  without  intermixture,  and  the  confufion 
and  obfcurity  and  injuftice  arifing  from  thence,  what 
is  the  propofed  value  of  each  feparate  fcrvice. 

This  being  a  feparate  fervice^  and  fo  admitted  by  the 
Regiftrar  and  Merchants,  who  have  provided  for  it  in  a 
way  in  which  I  cannot  exaftly  concur,  the  queftion  re- 
turns upon  me.  What  is  the  proper  allowance  for  it 
to  be  made  by  this  Court  ?  Not  accepting  the  mode 
of  valuation  of  merit  propofed  by  the  Regiftrar  and 
Merchants,  I  think  myfetf  boimd  equally  to  pronounce 
that  I  as  little  accept  the  valuation  made    by  the 
Marihal,  on  a  percentage  of  the  value  of  the  thing 
delivered,  and  this  partly  on  the  general  reafons  al- 
ready ailigned,  that  fervices  of  the  law  are  not  ufually 
rated  by  a  percentage  on  the  value  of  the  property, 
to  which  they  are  applied.     There  is  furely  as  little 
ground  for  a  rate  of  percentage  in  this  fervice  as  in 
any  other  j  for  the  labour  and  trouble  of  delivering 
in  a  peaceable  manner  a  caiket  of  diamonds,  is  not 
greater  in  itfelf,  than  that  of  delivering  a  box  of  ten-* 
penny  nails.   The  very  poffibility,  that  an  officer  might 
entitle  himfelf  to  fuch  an  exorbitant  profit  on  property 
of  great  value,  for  a  fervice  of  no  merit  whatever, 
either  active  or  pai&ye,  is  of  itfelf  fuiEcient  to  pro- 
claim 
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The  claim  the  abfolute  injuftice  of  taking  fuch  a  meafuM 

SlNDt>SK0.  ^  r       1      r         ' 

-  tor  any  men  icrvice. 


i>*c.  171b,         But  the  manner  in  which  the"^  property  is  treated 
*  ^       by  the  procefs   of    the  law,    is    a  decifive  proof 
that   it  is  not    fubjeded   to  .any    fuch    valuation 
for  any  fuch  purpofe.     The  property   was    depo- 
fited,  under  a  commiilion  of  the  Court  iifued  to  the 
Marflial,  in  the  King's  warehoufes,  under  the  Eing'ar 
locks,  where  it  was  kept  agreeably  to  the  terms  of 
the  writ  literally  taken,  under  the  legal  pofleflion  of 
the  Marlhal,  but  very  little  refembling  a  poiTeiCon  ia 
faft ;  for  being  under  the  King*s  locks  for  purpofe» 
of  revenue,  I  am  not  quite  clear  of  the  fafl:,  that  it 
is  during  fuch  time  even  acceffible  to  the  Mariha)* 
When  the    property  has    been    feized  by  a    com- 
miilioned  veffel  of  war,  either  public  or  private,  it  is 
de  fa£lo  under  the  joint  locks  of  the  King  and  the 
captor,  although  in  the  legal  poffeffion  of  the  Mar- 
ihal,  according  to  the  tenor  of  his  writ.     In  the  cafe 
of  a  droit,  where  the  King  in  his  office  of  Admiralty 
is  the  captor,  it  is  under  his  locks  alone.    Jf  an  ordef 
comes  for  the  releafe  of  that  property,  either  on  bail 
or  for  reftitution,   it  is  to  be  releafed  to  the  party 
claiming,  at  the  expence  of  the  party  who  releafes* 
The  King's  ihip  is  bound  to  execute  that  order  y  The 
private  fliip  of  war  is  bound  to  execute  that  order } 
and  the  Admiralty  alfo  is  fubjeft  to  the  fame  obliga- 
tion, which  is  performed  in  the  two  former  cafes  by 
the  agents  of  the  captors ;  and  in  the  cafe  of  the  Ad- 
miralty, by  their  officer,  the  Maribal, — in  each  cafe  at 
their  own  particular  expence,  unlefs  otberwife  decreed 
by  the  Court.    It  is  no  charge  upon  the  cargo  j  the 
parties  are  bound  to  deliver  it  in  full,  unlefs  the 
*  Court 
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Court  has  fpecially  decreed,  that  the  expences  of  the        The 
captor  fhall  be  a  charge  upon  the  cargo.     On  this      **^p**«*0' 
fuppofidoii)  againft  whqm  is  the  demand  of  the  per^^     i>'<-^  nthf 
ion  who  has  been  employed  in  the  a6£  of  delirering 
it  ?  againft  the  perfbn  who  has  employed  him  in  that 
ad,  and  againft  him  only.    It  is  a  perfonal  demand 
totally  uncontiecled  with  the  value  of  the  property  in 
ks  own  nature. 

Unlefs  therefore  it  can  be  fliewn  (which  it  cer* 
tainly  cannot)  that  this  perfonal  demand  muft  for 
ibme  other  reafon  be  in  a  given  proportion  to 
the  value,  not .  of  the  fervice  performed,  but  of 
the  property  to  which  it  is  applied,  it  can  be  a 
demand  only  pro  opere  et  labore.  Ifd  general  reafon* 
ing  fupports  it  in  any  other  form.  All  general  rea- 
£3ning  is  againft  it ;  all  natural  equity  is  againft  it ; 
ynlefs  therefore  it  can  be  ftiewn  that  there  is  fuch  an 
inveterate  ufage,  fuch  a  ftubborn  habit  of  pr^-ftice,  as 
to  over-rule  all  general  reafoning,  and- general  equity,  I 
am  clearly  of  opinion  that  fuch  a  claim  is  perfedly 
vifionary,and  that  the  demand,if  any,canbe  conftru£i;ed 
only  pro  opere  et  labore^  Then  how  is  that  to  be  efti- 
mated  and  by  whom  I  In  the  cafe  of  agents  of  King's 
ihips  or  private  fhips  of  w^r,  it  is  fettkd  by  contra£i;, 
and  mutual  agreement ;  the  parties  are  volunteers  on 
both  fides.  The  Marfhal  is  not  fo^  becaufe,  I  think,  the 
Lords  of  the  Admiralty  are  bound  to  employ  him,  and 
for  this  plain  reafon,  that  the  writ  goes,  though  not  to 
the  Marfhal  by  name,  ^^yet  to  our  officers  in  pofefftorij^ 
and  I  am  inclined  to  think  that  he  is  to  be  confidered 
as  in  legal  pdfTefGon  from  the  tenor  of  the  former 
writ.  He  is  therefore  neceffarily  employed,  and  is 
cndtl&d  to  have  his  remuneration  adjufted  by  this 

Courts  ^^ 
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Having  already  decided  that  the  principle  Is  id 
be  taken  pro  of  ere  et  labore^  1  have  only  now  ta 
confider  the  amount.  Having  laid  down  H  rule! 
for  unlivery,  I  am  difpofed  to  think  that  the  fame 
rule  would  not  be  incongruous  for  this  fervice  alfo^ 
But  as  the  Regiftrar  and  Merchants  have  merged 
the  particular  confideration  of  this  article  in  the  one 
preceeding,  I  am  not  fufficiently  in  poffeflion  of  {he 
&ds  relating  to  the  nature  of  this  fervice,  fo  as  to 
be  enabled  to  give  a  definitive  judgment  upon  it4 
As  hx  as  I  am  informed,  I  (hould  conceive  it  is  not 
a  fpecific  delivery,  but  a  mere  formal  transfer  of  the 
cuftody,  under  the  continued  poffeflion  of  the  broker* 
But  as  it  is  my  wifh  to  determine  this  cafe  not  on  its  own 
individual  merits  only,  but  on  fuch  grounds  as  may 
ierve  for  a  general  regulation  in  other  cafes,  I  (hall  di^ 
refl:  the  Regiftrar  and  Merchants  to  confider  the  na- 
ture of  the  fervice  performed,  and  to  apportion  a  re- 
ward, with  this  provifional  direction  only,  that  they 
by  no  means  found  the  rate  of  remuneration  on  a 
principle  of  percentage.  1  will  only  add  a  requeft, 
that  this  enquiry  (^^)  may  be  entered  upon  by  them,  and 
adjufted,  as  fpeedily  as  the  convenience  of  the  Gen- 
tlemen employed  will  permit. 


(a)  An  appeal  being  entered  againft  this  Sentence  generally^ 
fto  farther  order  has  been  made  on  this  part  of  ^e  Report. 

On  a  fubfequcnt  occafion,  the  Court  cxpreffed  its  fatisfaAion, 
that  this  caufe  had  been  appeakd,  obferving,  that  it  mrolted  a 
^ueftion  very  fit  to  be  regulated  by  hijrher  authority. 
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THE  TUTELA,  Reintrock,  Maftcr.  oa  i^th,  . 

1S05. 

'T'His  was  a  cafe  of  a  Swedijh  veffel  with  a  cargo  of  Bbckudc,  de 

com  put  on  board  at  Bourdeaux^  in  -the  month  {^he  f!a "fLf. 
of  May  and  Augujl^  1805,  and  captured  on  the  20th  ^^'^Xtxltl^x^ 
of  Augiu/l^  on  a  deftination  to  St.  Lucan  ?^  ^o  ^  «•«»»'- 

^  ^  ^  .  fcinr,  without 

The  mafter  had  ftated  in  his  examination  "  that  he  ^*'"'"« «»°  ^^'^ ! 
had  heard  of  the  blockade  of  St.  Lucar  before  he 
failed  from  Bourdeaux^  that  he  had  remonftrated  with 
the  fhipper  againft  puifuing  his  intended  voyage,  but 
that  the  fhipper  obliged  him  to  proceed,  as  he  had 
figned  the  charter  party  before  his  knowledge  of  the 
blockade/' 

On  the  part  of  the  claimant^  Laurence  and  RobinfoH. 
This  veffel  had  gone  into  Bourdeaux  in  Aprils  and 
had  taken  on  board  part  of  her  lading  in  May^  under 
a  charter  party  made  before  any  knowledge  of  the 
blockade  of  St.  Lucar  could  have  reached  Bour- 
deaux. She  was  detained  under  an  embargo  till 
Augujl^  and  was  then  permitted  to  take  on  board  the 
remainder  of  her  cargo  and  ^proceed  on  her  voyage. 
Thefe  are  circumftarices  which  bring  the  veffel  with- 
in the  favourable  confiderations,  which  the  Court 
applied  to  another  Swedifh  veffel  (^^,  under  a  doubt,  (^)  Homjung. 
whether  the  blockade  of  Cadi%  and  S/.  Lucar 
was  known  to  the  neutral  mafter  at  the  time  of 
failing.  But  it  is  faid  that  the  mafter  has  re- 
moved every  doubt  upon  this  queftion  by  his  own 
admiffion,  and  that  he  is  affeded  by  the  notoriety  of 
the  fad  of  the  adual  blockade,  as  much  as  if  the  no- 
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The        tice  was  impreiTed  upon  him  by  a  formal  exifting  noti- 
^"''^*      fication.     The  two   cafes  are   diftinguifliable,  and  in 


va.  ifth,  very  important  refpefts.  A  blockade  de  fa£to  only 
'  ^^'  is  in  its  nature  an  ambiguous  meafure.  It  may  be 
temporary  in  duration,  or  confined  to  military  opera* 
tions  only.  In  regard  to  blockades  of  this  fpecies, 
however  notoriou$,it  is  a  common  ftipulation  in  treaties 
that  veffels  fhall  be  entitled  to  a  *'  warning  from  the 
blockading  force/*  before  they  can  be  affcdcd  with 
the  penalty  of  violating  the  blockade.  When  a 
blockade  is  notified  by  public  declaration,  it  is  very 
different.  The  nature  of  the  interdid  is  defcrib- 
ed,  it  is  proclaimed  to  be  permanent,  and  the 
fubjecb  of  neutral  nauons  have  an  opportunity  of 
judging,  within  what  bounds  it  is  not  permitted  to 
them  to  fpeculate  on  a  voyage  to  the  blockaded  pon. 
All  thefe  topics  of  information  are  neceffarily  defi- 
cient in  the  cafe  of  a  blockade  defaclo  only.  The  noto- 
riety that  prevails  is  mere  rumour ;  and  though  the 
mafter  may  hsve  heard  of  it  in  that  way,  if  he  is  en- 
titled generally  to  a  warning  on  the  fpot,  his  impref- 
f  on,  which  muft  neceffarily  be  uncertain,  will  not 
preclude  him  from  the  benefit  of  waitmg  for  more  cx- 
•  aft  information  on  his  arrival  in  the  neighbourhood  of 
the  blockaded  port.  With  refpeft  to  the  particular 
circumftances  attending  the  prefent  blockade,  it  is  im- 
poffible  that  any  thing  coul4  be  more  ambiguous. 
The  firft  blockade  to  which  the  notification  referred, 
had  been  raifed  by  the  combined  fleets,  on  the  loth 
ApriL  It  was  afterwards  refumed  by  Lord  CoUingwoodj 
but  his  fquadron  was  driven  off  by  the  appearance  of 
the  combined  fleets  on  their  return  to  Cadiz.  It  is  faid 
that  Lord  Colling^ivoad  arrived  off  Cadiz  the  8th  June^ 

but 
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but  It  does  not  appear  in  what  manner  the  blockade  of        The 
that  port  and    &.  Lucar  was    recommenced,     nor  ^^^^^^^ 


with    what    view.     In  another  cafe,    the  Difpatch^      oa  19th, 
it  appeared  from  a  letter  of  Lord  Collingwood^  that         '  ^^ 
he  had  liberated  certain   fhips  which  had  taken  in 
their  lading   fd  late  as  20th  June^  and  as  it  is  ex- 
prefied,  "  before  bis  arrival^  or  the  commencement  of 
the  blockade.**     Under  ihefe  circumftances  the  neutral  . 
veiTel,  failing  in  ignorance  of  the  operations  that  were 
defigned  to  be  applied  to  the  port  of  her  deiUnation, 
cannot,  without  warning,  be   held    fubjeft    to   the 
fame  penal  confequences  as  would  have  attached,  if  the  ' 
illegality  of  the  voyage  had  been  impreflfed  upon  her 
by  public  notification. 

In  reply,  the  King*s  Advocate.-^lt  is  not  difputed 
that  the  blockade  of  Cadiz  and  St.  Lucar  exifted 
at  the  time  of  failing,  and  at  the  time  of  capture. 
The  mafler  himfelf  admits,  that  he  was'  cogniEant  of 
the  fa&.  In  thefe  drcumflances  are  comprized  all 
that  is  neceflary  to  affe£l  him,  with  the  penalty  of  aa 
intentional  violation  of  thofe  rights  of  war,  which  he 
knew  to  be  actually  in  force.  The  mode  of  com- 
munication is  in  all  inftances  but  the  formal  part  of  th# 
general  meafure }  and  whether  proceeding  by  notifica- 
tion or  by  notoriety  refulting  from  the  fa£k  itfelf, 
the  legal  eflfed  will  be  the  fame.  The  maftcr 
acknowledges  himfelf  to  have  failed  in  knowledge  of 
the  blockade,  and  muft  be  taken  to  be  fo  far  the  agent 
of  the  owner  of  the  Ihip  as  to  fubjed  his  property  to 
confifcation. 

Judgment. 

Sir  William  Scott. — This  cafe  arifes  on  the  feizure 
of  a  ihip  going  from  Bourdeaux  to  St.  Lucar^  with  a 
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cargo  of  wheat,  which  is  claimed  for  the  Spanijh  Gof 
vernment  under  the  inftruftions  of  the  ift  February^ 
^/?  29ih,  1805.  Thofe  inftruftions  contained  an  exception  as 
to  blockaded  ports ^  and  it  was  undoubtedly  as  incum- 
bent on  ihe  Gpvernment  of  Spaing  as  on  any  indivi- 
diial,  to  take  care,  that  the  liberality  of  thofe  inftruc-r 
tions  fhould  not  be  abufed.  That  there  was  a  block- 
*  ade  exifting  on  the  port  of  St.  Lucar^  at  the  time; 

when  the  veffel  failed,  is  unqueftionable,  and  mud 
have  been  known  to  the  Government  at  Madrid.  If 
any  contracts  had  been  Entered  into  for  the  fupply  of 
St.Lucar,  it  became  a  duty  incumbent  on  that  Govern- 
ment to  refcind  fuch  contrafts  when  the  navigation  to 
that  port  was  interdifted.  With  rerpeft  to  the  cargo,  i^ 
is  impoffible  to  entertain  a  doubt  that  it  was  going 
to  St.  Lucary  and  in  violation  of  the  letter  and  fpirit  of 
the  inftruftions,confequently  that  it  mujl  be  pronounced 
fubjcdt  to  condemnation. 

The  only  queftion  is  as  to  the  ftiip,  which  may 
ftand  in  a  different  predicament.  Whether  that  part 
of  the  cafe  is  fo^  favourable  as  to  efcape  the  penalty 
attaching  on  the  cargo  will  depend  on  oth^r  principles. 
Tke  fliip  appeals  to  have  been  a  PruJJian  vtffel,  which 
had  been  lying  fome  time  in  Bourdeaux ;  and  if  the 
matter  had  refted  only  on  the  general  notoriety 
of  the  blockade  at  Bourdeaux^  at  the  time,  it 
might  have  laid  a  ground  for  that  fort  of  indulgent 
confideration,  which  has  been  preffed  upon  the  Court, 
as  due  to  fhips  lying  in  the  enemy's  ports,  to  which 
information  may  be  fuppcJ(ed  to  travel  with  much 
uncertainty. 

It  is  contended,  that  in  fuch  a  cafe  the  'Court  will 
not  prefs  too  rigidly  the  confequences  aqfmg  from  ge* 

neral 
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neral  inference  only.     If  the  cafe  flood  on  mere  note-        The 
riety  alone,  there  might  be  room  for  that  kind  of  argu-         . 


ment ;  but  there  is  a  particular  circumftance  in  this  cafe  cy<ap.  29th, 
which  deprives  it  of  the  benefit  of  fuch  confi  derations. 
The  mafter  fays  that  he  was  inform<^d  by  his  cor ref- 
pondent  ztBourdeaiix^  that  StLucar  was  under  block- 
ade. He  received  information,  therefpre,  in  the  moft 
authentic  manner,  from  his  correfpondent  at  Bourr 
deauxj  to  whom  he  was  referred  by  his  owner.  And 
with  refpefl:  to  the  nature  of  the  blockade,  there  could 
have  been  no  more  uncertainty  as  to  the^  charafter  of 
the  blockade,  than  as  to  the  fafl:;  becaufe  if  it  had  been 
only  a  military  blockade,  confined  to  the  exclufion  of 
fhips  of  war,  as  it  is  fqggefted  it  niight  have  been,  or  if 
the  mafter*s  imprelHon  had  led  to  the  fuppofition  of  its 
being  of  that  nature,no  objcftionwould  have  been  raifed 
againft  going  on,  as  he  muft  have  .imagined,  in  perfeft 
fafety.  He  feem^  to  have  entertained  no  doubt  upon 
that  pohit,  but  to  have  a«5lcd  only  under  an  opinion, 
that  becaufe  he  had  figned  the  charter-party  he  was 
bound  to  proceed.  I  conceive  the  law  is  not  fo,  but  that 
he  would  have  beenjuftified  inrefufing  to  go  on.  As 
in  all  other  contrafts  that  become  illegal,  he  might 
have  protefted  againft  being  any  longer  bound  by  his 
charter-party.  Does  he  apply  to  his  own  Conful,  or 
to  the  Courts  of  Juftice  ?  If  he  had,  unlefs  all  the 
firft  principles  of  juftice  are  totally  difregarded  in  that 
country,  I  cannot  fuppofe  that  they  would  have  refufed 
to  exonerate  him  from  the  ohligatiou  of  his  contraft, 
pr  that  he  would  have  been  aftually  forced  out  of  port. 
He  docs  not  appear  to  have  applied  for  any  fuch  re- 
drefs.  If  he  had,  indeed,  it  could  not  be  held  in  this 
Court,  that  his  mere  engagement  to  do  an  a6l  which  had 
^ecpme  illegiil,howeYer  injuriouily  preifed  upon  him  by 

the 
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The         the  artifices  of  the  enemy  fhipper,  could  exonerate  . 
"^'^^*      him  from  the  penalties  confequcnt  upon  it.     Unlefs. 


oa.  Z9ih,  it  could  be  maintained,  then,  that  the  fhl{>  is  juftified 
'  ^^'  by  the  direftion  of  the  employer  in  the  enemy's 
country,  I  can  ifind  no  principle  on  which  the  veffel 
can  be  relieved*  Such  apofition  would  be  altogether 
untenable.  I  am  therefore  under  the  neceflity  of  pro- 
nouncing, that  this  (hip,  as  well  as  the  cargo,  is  fub- 
je£l;  to  condemnation. 


no/ 


oa.  joth,      THE  GUTE  ERWARTUNG,  Gay,  Mafter(«). 

1805. 

Blockade^  'TThis  was  a  cafe  of  a  I^ubec  fhip  that  had  come 
proxlmation  t©  from  Oporto^  with  an  afTerted  dcftination  to  Caen^ 

"^"^^t^^  but  was  captured  twenty  miles  to  the  north-weft  of 
termination  to     ^jj^t  port,  and  about  the  fame  diftance  from  Havre. 

%Q  clofe  in  under  1/1  •  " 

the  fliore,  though  ft  appeared  that  fhp  had  arrived  off  Cape  Barfieur^  on 
purpofe  of  taking  the  zjd  September^  at  twelve  o'clock  at  noon,  and 
*  'J/l»w<i^;'.*"   had  then  ftood  off  the  coaft  till  about  two  o'clock  the 

next  morning,  when  fhe  changed  her  courfe,  and  was 
fleering,  according  to  the  mafter's  evidence,  *^  in  a 
courfe  direct  to  HavrCy  and  with  an  indention  of  going 
on  clofe  under  the  land,  for  the  purpofe  of  taking  a 
pilot  on  board  to  carry  him  to  Caen.** 

JUDOMINT. 

Sir  WUUam  Scott — ^This  is  the  cafe  of  a  fliip  that  it 
aflerted  to  have  been  bound  to  Caenj  and  to  have  been 
proceeding  towards  Havre  in  queft  of  a  pilot,  to  carry 

I" '  ■    -      ■  '  '' 

(a)  On  tke  4th  of  Ai^uft  1807,  tbU  cafe  was  beard  before  the 
Lords  ConunifGooers  of  Appeal^  and  ftffirmcd :  being  the  la(l  of  a 
dais  of  cabs  of  Blockade,  appealed  from  the  High  Court  of 

AdtmraltjTi  of  wbidi  a  lift  is  prefixed  to  tbis  number. 

ber 
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fier  to  the  port  of  deftination.    It  has  appeared  in        The 
other  cafes,  (^t)  that  the  blockading  frigates  do  permit  e»w1*twho. 

vcffels  to  go  within  no  great  diftance  of  the  fhore,   • *" 

for  the  purpofe  of  procuring  pilots  j  and  the  Court  ^,805!^/ 
would  not  be  difpofed  to  draw  the  line  clofel*  than  («)  chnftin* 
they  have  done,  who  are  fo  much  better  acquainted  f^^i!''''*' 
with  the  facilities  of  flipping  into  the  blockaded  port, 
3ind  with  all  the  pra£lical  circumltances  attending  the 
iiavigation  of  that  coaft.  If  it  had  been  a  cafe,  therefore, 
of  iituation  merely,  and  that  at  the  diftance  of  about 
twenty  miks  from  the  port  of  Havre,  it  would  be  the 
duty,  and  the  inclination  of  the  Court,  not  to^  infer 
too  rigoroufly  from  that  circumitance  alone  an  inten- 
tion  of  violating  the  blockade.  This  mafter  denies 
that  he  had  entertained  any  fuch  defign,  and  ftates, 
'"  that  he  had  come  from  the  weft,  ignorant  of  the 
coaft,  and  had  ftood  off  to  avoid  the  danger  of  being 
thrown  on  a  ftrange  coaft,  and  a  coaft  of  difficult 
approach,  in  the  night,  and  that  he  was  in  queft  of  a 
pilot  with  a  fignal  flying."  If  the  iituation  of  the 
veflel  alone  was  lo  be  confldered,  I  fliould  be  diipofed 
to  .acquiefce  in  this  reprefentation  of  his  inten- 
tions,  and  to  decree  the  veflel  to  be  reftored  on  pay- 
'  ment  of  the  captor's  expences. 

But  there  is  an  ulterior  circumftance  which  prefents 
t  more  unfavourable  afpeft.  ^  In  the  former  cafe,  the 
vcifel  had  continued  her  courfe  clofe  under  the  bat- 
'  teries,  and  was  cut  out,  at  feme  confiderable  rifle  and 
danger  to  the  blockading  vefleL  In  that  cafe  there 
was  an  illegal  intention  purfued  to  an  illegal  a£t ;  ior 
a  neutral  veflel  cannot  be  permitted  fo  far  to  interfere 
with  the  exercife  of  a  blockade,  as  to  expofe  the  force 
maintaining  it  to  the  annoyance  of  the  enemy's  guns.  In 

the  prefent  inftance^the  veoel  wasat  the  diftance  of  near 

twenty 
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The        twenty  miles  ;  but  the  unfavourable  circumftance  to 
ExwAHTUNo.  which  I  allude,  places  her,  in  conftruftion  of  law,  in 

■"• the  fame  fituation,  which  the  other  veffel  had  aftually 

i'8o5. '  reached.  For  the  mafter  fays,  "  that  the  courfe  in 
which  he  was  fleering  would  have  carried  him  direftly 
to  Havre^  and  that  he  fhould  have  continued  in  that 
courfe,  though  not  into  the  port  of  Havre ;  but^  that 
he  fhould  have  gone  clofe  under  the  land,  and  have 
taken  a  pilot  for  Caen^^     Here,  then,  we  perceive  the 

I  s 

fame  intention,  and  in  the  courfe  of  being  purfued  to 
the  fame  illegal  effeft.  How  can  this  intention  be  con- 
lidered  as  innocent  ?  It  had  not  been  can  ied  fo  far  as 
in  the  other  cafe,  I  acknawledge ;  but  only  becaufe  the 
veffel  was  interrupted  before  fhe  had  arrived  at  the  fpot, 
where  the  other  fhip  was  adually  taken.  It  is  impof- 
iible  that  any  blockade  can  be  maintained,  if  fuch  a 
praftice  is  allowed,  that  a  veffel,  under  a  deflination 
to  a  port  not  interdi&ed,  fhall  be  at  liberty  to  purfue 
her  courfe  in  fuch  a  manner,  as  mufl  draw  the  cruizer 
employed  in  that  fervice  under  the  range  of  the 
Enemy^s  batteries.  It  is  at  all  times  matter  of  regret, 
that  the  property  of  innocent  perfons  fhould  be  ex- 
pofed  to  hazard  by  the  mere  imprudence  of  their 
mafler;  but  it  is  impoffible  to  relax  the  principle, 
that  the  employer  is  legally  affefted  by  the  afts  of  his 
agent.  I  am  of  opinion,-  that  the  mafter  in  this  cafe 
had  declared  an  unlawful  purpofe,  and  was  employed 
in  purfuing  it  to  an  unlawful  ad  ;  and  that  the  Chip 
and  cargo  mufl  be  pronounced  fubjed  to  condeno.- 
nation. 
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IHE  TlAlA  AND  KATT,  CiAASBr;  oa.  19th  iAi 

^TpHis  was  a  cafe  of  a  fliip  under  American  colourt  Eimitation  of 
with   a  fcargo  of  fugar  and  coflfee,    icaopipc  Sud?n?«ihet 
ftavesj  and  two  bales  of  cotton,  taken  on  a  voyage  ?^^^J7  ^^ 
from  Philadelphia  to  Rotterdam^    The  veflel  had  been  /;*/"'  tr^»c* 
before  brought  in  by  the  Polecat  privateer,  but  had     ^' 
been  reftored  by  confent,  and  was  proceeding  on  her 

Voyage  to  Rotterdam  with  a  fentence  of  reflitution  on 
board,  when  fhe  was  fdaed  23d  September^  1805,  ^3^ 
His  Majefty's  fhip  Ariadne^  and  brought  to  adjudica* 

tion. 
On  the  part  of  the  captors^  tie  Kihg^s  Advbcatt  atii 

arfrw^W.— The  evidence  applying  to  the  cargo  is  de^ 
fe£Uve,  and  unworthy  of  credits  It  is  a  cargo  q£ 
colonial  produce  going  to  the  port  of  an  enemy,  which 
had  been  tranihipped^  in  a  confiderable  proportion,  at 
Philadelphiay^ccordxog  to  theevidence  of  theboatfwain^ 
"  out  of  a  fchooner  juft  arrived  from  MartiniqueJ^ 
Thefe  circumftances  aiSbrd  ground  of  enquiry  as  to  the 
property,  and  alfo  as  to  the  continuity  of  the  voyage^ 
Bot.the  Gonduifi  of  the  mailer  has  been  fuck  as  tc 
firip  the  cafe  of  all  fupport  Irom  his  evidence,  and 
.    vouvh  d  ther< 
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Th«  there  arc  papers  on  board,  which  more  than  fufEcientlf 

Katt.        prove  the!  owners  themfelves  to  be  unworthy  of  credit* 

'  The  credit  of  the  mailer  is  impeached  by  his  behaviour, 

JS9v'.iid,\ToS'  at  the  time  of  feizure  by  the  Polecat j  and  in  the  fliarc 

which  he  has  taken  in  the  fraudulent  concealment  of 
papers.  It  appears  that  he  had  formed  the  defign  of 
refilling,  or,  as  he  himfelf  expreffes  it,  in  a  letter 
written  by  him  on  the  9th  September^ "  if  the  wind  had 
been  favourable,  we  (hould'have  clapped  a  (topper 
sround  the  arms  and  feet  of  his  honor  the  prize  maf- 
ter,  and  have  carried  him  carefully  to  a  French  prifoa 
in  H(dland!*  His  conduft  in  the  prefent  inftance 
was  alfo  perfe£Wy  conformable  to  thefe  declarations  f 
iince  it  is  ftated  in  the  affidavit  of  Mr.  Lewis  j  that  he 
did  not  bring  too  until  feveral  (hots  had  been  fired,  and 
that  he  afterwards  declared,  ^^  that  he  would  not  have 
brought  too  if  he  had  known  that  the  boat  of  the 
4  Ariadne  had  only  three  rounds  on1x)ard."  It  is  admi^ 

ted  now  by  himfelf,  that  he  was  pi  ivy  to  the  conceal- 
ment of  the  moft  important  papers,  a  circum(tanc« 
vhich  had  not  b^en  known  to  the  Polecaty  when  a  con- 
sent to  reOitution  was  obtained.  In  cqnfequence  of  the 
difclofure  of  thifc  fad,  the  ve(rel  was  brought  in  a  fecond 
tttne  t>y  the  Ariadne^  and  it  is  now  difco vered  that  there 
had  been  a  concerted  fcheme  of  fraud  between  the 
owners,  the  fupercargo,  and  the  mafter,  and  that  the 
'condud  of  all  the  parties  concerned  in  the  management 
t>f  this  tranfa£Hon  was  of  the  fame  nature.  The  owners 
•put  on  board  bills  of  lading,  and  other  papers,  pre^ 
pared  at  Philadelphia^  under  the  fanftion  of  an  oath,  to 
reprcfent  the  returned  voyage  as  to  be  frwn  Temrife 
*to  New  Orleans,  whereas  the  fecret  in(hru£tions  to  the 
fupercargo  difclofe  a  return  (rom  Teneriffe  to  the  Ha- 
vanndb.  As  to  the  fupercargOj  it  is  proved  by  lettcri 

found 
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found  on  board,  that  he  had  fent  fecret  inftrufUons  to       Th« 
the  mafter,  to  prepare  him  for  his  examination ;  and       *katy. 


Oif.  a9th  and 

160' 


that  he  had  been  endeavouring  to  fuborna  (^)falfc  de- 
pofition  from  him,  by  perfuading  him  to  evade  the  jvw.afd 
qucftions  put  to  him.    Even  the  traces  of  the  former 
hiftory  of  the  veflel,  which  have  traafpired,  difclofe 
a  habit  of  a  trade  the  mod  obnoxious,  and  urmeutral- 
It  appears  from  the  evidence  of  the  boatfwain,  *'  that 
the  fhip  had  failed  oh  her  laft  voyage  (as  dcfcribed  in 
the  7th  interrogatoiy),  from  Philadelphia  ioGuadaloupe 
with  provifions,  and  had  there  taken  on  board  fevcnty 
hogfheads  of  fugar  which  (he  carried  taSt.  Bariholomewi 
and  from  thence,  with  feme  few  hogfheads  taken  in. 
there  to  Philadelphia ;  that  they  took  in  a  cargo  of 
gunpowder  concealed  in  cafks  of   bread,  two  barrels 
in  each,Hthat  the.  whole  was  cleared  out  as  provifions 
for  Dominique ;  and   on  arriving  between  the  ifles  of 
Dominique  and  Guadaloupe,  they  were  hailed  by  an  Efu 
glijh  frigate,  who  informed  them  that  they  muft  not 
proceed  to  Guadaloupe  as  that  port  was  blockaded,  and 
accordingly  indorfed  the  papers  of  the  fliip,  but  the  next 
morning  the  frigate  being  out  of  fight,  they  ran  the 
fliip  into  Guadaloupe^  and  there  delivered  the  cs^rgo.'* 
The  whole  circumftances  of  this  tranfadion  prefent  a 
'  cafe  of  almoft  unparalleled  mifconduft  imputable  to  all 
parties.     When  there  has  been  a  fuppreflion  of  papers^ 
and  fuch  behaviour,  on  the  part  of  the  mafter,  as  utterly 
to  deftroy  the  effeft  of  the  verification  which  he  muft 
be  expe£tedto  give  to  his  papers,  it  is  impofliblc  that 
the  Court  can  reftore ;  and  when  all  the  paities,  even 

the 

•j[tf)  Letter  dated  Londtn  4th  Sepimher,  T805,  from  J,  Wbitt  to 
*e  miaer. 

^  If  you  (hould  hare  commenced  your  examination  in  D^ver, 
?w  will^^  every  attention  to  the  foUoviog  dire£iio»8»  the  xin« 

o  2  portaat* 
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„  '^^^         the  owners  {a)  themfel ves  ftand  fo  contaminated  with  the 

Eliza  anb  •  r  r 

Katy.        preparation  of  fraud  for  the  returned  voyage,  it  is  not 

.  a  cafe 

Oa.  29th  and 

portance  of  which »  I  hope,  will  be  fuUy  imprefTed  on  your  mind; 
when  they  afk  youj  if  there  are  any  papers  concealed  onboard, 
you  muft  fay,  no,  thcteare  notu  that  concern  the  cargo  inanyvtay 
but  what  have  been  given  up*  If  this  anfwer  does  not  fatisfy 
them,  and  they  afk  you  the  queftion  a  fecond  tiine«  you  mull  iay^ 
'*  that  the  papers  that  relate  to  thejhlp  and  cargo  have  all  beenfuUh- 
'*  fully  pven  up ;  hut  that  there  are  papers  on  hoard  which  do  not  relote 
«  to  the  cargo  at  allf  which  can  he  produce  J  when  they  are  called  fo\** 
But  our  fecreted  papers  you  mu  ftnot  give  up,  until  you  fee  or 
J^ear  from  me.  The  two  anfwers  above  mentioned,  you  know, 
we  can  freely  give  upon  oath,  becaufe  you  know  very  well  the 
papers  we  have  (lowed  away,  do  not  relate  in  any  one  way  to  the 
prefent  cargo,  but  merely  to  our  condud  hereafter.  I  hop«  yos 
will  be  circumfpedt  in  your  proceedings,  and  not  lofe  fight  of  the 
cargo,  or  the  interefl  our  owners  have  in  the  prefent  trial'' 

Letter  from  Dover,  jth  Septemter,  1805,  from  the  mailer,  to 
Mr.  Janies  tVhite, 

**  I  this  moment  received  your  favour  of  the  4th  inflant*  as  to 
*  being  examined  here  ;  I  had  made  up  my  mind  to  refufe  any  inter- 
rogation In  Dover.     1  was  thinking  if  they  examined  here,  to  de- 
clare we  havel  no  more  papers  at  all  on  board.*' 

(a)  Letter  dated  London^  13th  September,  1805^  ^^  ^'  ^^t 
to  lAt^TuRhoads  and  Perit. 

*^  My  examination  has  been  (b  flri£i,  that  I  was  obliged  to  avow 
the  papers  concealed  or  be  guilty  of  peijury :  what  effed  they  may 
liave  in  the  cafe  remains  yet  to  be  determined,  that  thefe  papen 
ihoiildbe  on  board  is  extremely  unfortunate,  and  is  a  circumfta&cc 
thsitneed  not  have  been.  My  real  inftru&ions  (hould  have  bees 
verbal,  Ind  the  letters  and  papers  neceflary  to  be  ufed  in  Taurifi, 
forwarded  by  the  many  opportunities  that  no  doubt  have  ouered 
lincc  riiy  departure",  there  to  await  my  arrival.  They  werefo  wcB 
(ecured,  that  no  perf6i>  on  eartli  could  have  difcovcred  them^  hU 
I  not  been  put  to  a  teft  which  no  one  pofTeiling  the  principles  oft 
Chriflian,  or  a  man,  could  elude.*' 

The  Inftrudions  here  referred  to  we^  afterwards  brought  itf  by 
tht  agent  in  London^zwd  contained  a  prepared  fcheme  of  fraud  cod' 
ctrfced  by  the  ocaer  fw  the  toifreprdreDtatioK  of  the  retuined  voy 

MP 


HIGH  COURT  OF  ADMIRALTY.  185 

a  cafe  in  which  the  Court  will  think  them  entitled  to   ^    The 

^  r         r       1  r  ELiza  A.VD 

an  order  for  larther  proof.  katy. 

On  the  part  of  the  claimants.  Laurence  andSwabey.-^  'Z  * 

It  IS  unfortunate  that  m  a  cafe  which  fo  much  abounds  Ninr,  %7A,  !%•$. 
m  imputations  on  the  claimants,  the  captors  alfofhould 
have  behaved  in  a  manner  that  cannot  fail  to  draw  on 
them  the  repf  ehenfion  of  the  Court.  It  appears  that 
two  of  the  feamen  belonging  to  the  American  veflH 
had  left  the  fhip  at  Dover y  when  (he  was  firft  brought 
in,  and  had  entered  on  board  the  Ariadne  {a\  or 
another  of  His  Majefty's  fhips.  From  thefe  men  the 
captors  had  obtamcd  information  of  a  fufpicion  of 
concealed  papers  not  brought  forward,  but  inftead  of 
difclofing  it  to  the  original  captor,  fo  as  to  givfe  them 
the  benefit  of  the  difcovery,  it  was  kept  back  till  refti. 
tution  had  pafled,  with  a  hope  of  obtaining  condemna* 
tion  to  themfelves.  From  one  of  thefe  witnefTes,  the 
boatfwain  of  the  original  crew,  they  have  coUeQ^  the 
charge  made  againft  the  previous  condud  of  theveflcl, 
which  is  in  all  refpeds  irrelevant  to  the  prefrnt  quef- 
tion.  But  that  witnefs  was  not  on  bolard  the  fhip 
at  the  time  of  the  capture,  and  ought  not  to  have  been 
examined.  [Court.  The  captors  ought  certainly  not 
to  have  produced  them  on  the  ftanding   interroga* 

tones  without  the  fpccial  permiffion  of  the  Court.3 
Another  imputation  againft  the  captors  is,  that  they. 


»ge  from  Tenertffe^  9s  being  to  New  Orleans y  when  in  faA  it  wa«  to 

be  to  the  Havannaht  with  refpeA  to  which  place  the  owner  writes, 

**  ive  had  tbe  fatisfaQ'ton  iofee  a  few  Jaysjtnce*    our  mutual  friend 

Mr.  Marten  Madan^  of  Hatannah^  with  whom  we  Jjove  entered 

ti{to/ame  important  n^ociatiom,  which  we  have  high  expeOntions  of 
rejiuting  to  mutual  advantage** 

(a)  It  wa«  denied  in- Z».£^w//f  affidavit,  that  thefe  xw»wer» 
oM  on  board  the  ^rMrdb  . 

03  did 
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The         ilJd  |i(jt  (^)  bring  in  all  the  papers  which  were   pat 

K.ATY        into  their  poffeflion,  fome  of  which  would  have  cleared 

"TI     T    r  away  very  much  of  what  has  been  imputed  to  the 

C£i.  a9th  »nd  -^  '  •  ,  '^ 

Nov.  22d,  i8oi  claimants.  As  to  the  reproach  which  has  been  thrown 

upon  the  credit  of  the  mailer  and  fupercargo,  it  is 
to  be  recollefted  that  they  were  placed  in  circum- 
ilances  of  peculiar  difficulty :  They  had  been  brought 
into  this  country  juft  at  the  time  when>  in  confequencc 
of  the  many  felzures  that  had  been  made  of  American 
veffels,  a  report  had  moft  erroneoujly  been  circulated? 
cTpccially  among  the  Americans^  "  that  an  Order  of 
Council  had  paffed  dire£ling  the  bringing  in  of  al» 
American  veffels  bound  to  Holland  with  fugar  and  cof- 
fee.'* W^  find  that  the  mafter  had  been  ftrongly  ira- 
preffcd  with  this  miftaken  notion,  from  the  account 
that  he  gave  of  it  in  one  of  his  letters  to  his  owner ; 
and  though  it  is  certain  that  the  report  was  without 
foundation,  it  cannot  be  matter  of  furprife,  if  perfons 
impreffed  with  fuch  a  belief  were  betrayed  into  fome 
irregularities,  with  a  \aew  of  guarding  againft  a  mca- 
fure,  which  if  it  had  aftually  exifted,  would  almoft 
have  juftified  any  conduft  that  could  be  reforted  to 
for  proteftion.  With  this  view  fome  diredions  were 
given  by  the  fupercargo,  and  apparently  adopted  by  the 
mafter,  which  certainly  cannot  be  dt- fended.  But  as 
far  as  their  credit  is  to  be  affefted  by  them,  it 
is  but  juftice  to  obferve,  that  the  paffages  relied 
on  bear  an  honourable  teftin^ony  to  the  veracity  of 
their  affertions,  when  folemnly  called  to  their  exami- 
riation  on  oath,  1  he  letters  which  refer  in  aconft 
dential  manner  to  the  concealed  papers,  defcribc  them, 
at  the  fame  time,  as  papers  not  in  the  leaft  degree  con- 
neded  with  the  prefent  voyage.  They  are  fwom  to  be 

(fl)  A  monicion  had  been  diredied  agaixift  the  prize  mafter  to 
biiiig  in  all  papers,  &c. 

inftinidions 
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iaftruQioQs  for  a  future  voyage,  after  the  veifd  had        th* 

£lIZA    AK9 

i^eached  Holland^  and  inthat  light  they  can  in  no  man.       katt. 


ner  afieft  the  evidence  of  the  prefent  cafe.    As  little    - 
can  the  Court  advert  to  what  is  faid  to  have  been  uwl  ltd,  Tsos, 
the  condud  of  the  veffel  on  a  former  voyage.    There 
is  nothing  to  throw  any  reafonable  doubt  on  the  pro- 
perty, or  on  the  legality  of  the  prefent  voyage,  except 
in  the  evidence  of  the  boatfwain  and  the  other  mariner» 
who  are  witneiTes  to  whom  but  little  attention  is  due*    . 
It  is  fubmitted  therefore  that  the  Court  will  fee  no 
reafon  to  delay  the  reflitution  of  the  (hip  and  cargo^ 
which  have  been  fo  unjuftly  haraifed  by  the  vexatious 
conduffc  of  the  captors. 

In  Reply.  TheKing's  Advocate  contended. — That  there 
had  been  no  indance  in  which  the  Court  had  reilored 
without  further  proof,  when  the  mafter  had  been  guilty 
ofafuppreflion  of  papers,  and  prayed  that  the  Court 
would  atleaft  order  further  proof  of  the  property. 

ft 

Judgment.  '*. "" 

Sir  W.  Scott — ^I  am  of  opinion  that  the  cafe  is 
ripe  for  decifion,  and  that  there  is  no  ncceflity  for 
requiring  further  proof.  It  is  the  cafe  of  a  Ihip  under 
American  colours,  laden  with  We^  India  produce 
taken  in  at  6V.  Bartholomew  and  Philadelphia^  and 
coming  to  Rotterdam.  She  was  firft  feized  by  ai 
privateer  and  rcleafed,  and  was  afterwards  taken 
by  the  prefent  captors.  Certainly  to  feize  a  veflel 
which  has  akeady  been  releafed^  and  is  failing  with 
a  copy  of  her  reflitution  on  board,  is  a  meafure  to  be 
pradifed  with  great  drcumfpe^tion.  There  may  how. 
ever  be  drcumflances  that  will  juflify  fuch  an  aft  ; 
but  it  behoves  the  fecond  captors  to  fee  that  they 
are  fumiflied  with  fuch,  as  will  fupply  a  fufficient 
apology.   In  the  prefent  cafe,  th^re  aje  circumftances 

o  4  which 
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.    T1.C        which  do,  I  think,  fully  juflify  the  captors,  though,. 
katy.       whether  they  will  enure  to  produce  a  oondemnationy 
'-   may  depend  on  other  principles. 
^i»ri"^«t>5.      Upon  thequeftion  of  property,  there  is  no  founda** 

tion  for  any  particular  fufpicion.     All  the  evidence 
points  to  the  claimants  as  the  proprietors,  and  I  have 
heard  no  fuggeftion  of  any  individual,  to  whom  the 
property  is  affigned,  except  by  the  general  furmife, 
that  it  may  belong  to  perfons  at  Rotterdam^  to  which 
place  it  was  bound.     In  the  papers  which  difclofe  the 
moil  difgufting  preparations  of  fraud,  I  fee  much  to 
reprehend  ;  but  as  to^ny  other  proprietors  of  this  prc-r 
fent  cargo  than  thofe  for  whoni  it  is  claimed,  I  fee 
nothing   that   can   be  taken   tp   indicate  ^x\y  fuch. 
Unlefs  I  could  go  to  the  length  of  holding,  that  per- 
fons detefted  in  the  meditation  of  fraud,  not  for  this 
voyage,  but  for  fome  future  tranfacWon,  are  totally 
incapacitated  from  obtaining  ahy  credit,  with  regard 
to  the  prelcnt  tranfaflion,  and  that  fuch  a  difcov^ry 
ijsf  fufEcien^  to   blow  up  every  cafi?  in  which  they 
are  concerned,  there  is  no  ground  on  >^'hich  1  could 
pronounce  a  fentence  ot  condemnation.  I  dp  not  con- 
ceive that  to  be  a  wholefome  rule,  on  which  this  Court 
fan  venture  to  prpceed.     That  the  parties  have  dif- 
credited  themfelvgs,  with  refpeft  to  fome  future  tranf- 
^ftion,  is  not  fufficient.    If  the  evid^ce  had  appeared 
fioubtful  on  any  queftion  fairly  before  the  Court, 
enough  is  d^fclofed  in  the  condufl  of  thefe  parties  to  con- 
yince  me,  that  they  are  nx)t  perfons  to  whom  an  order 
for  farther  proof  (hould  be  entrufted.    But  no  fuch 
grpimd  i^  laid,^  and  I  cannot  conjure  up  fuch  a  c^e  on 
^he  mcrejuggeftions  of  the  imagination,  founding  thcm- 
felves  onlj  on  indica^ons  of  a  difpofition  to  fraud. 
.    Xh?  inftruftions  given  by  Mr.  White  the  fupcr- 
f  argq  to  the  maftcr  arc  im^ueftionably  highly  difre- 

putable, 
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ptitablc,*  and  there  are  ftrong  proofs  of  concerted        The 
fraud,  as  to  the  ulterior  voyage,  on  the  part  of  the       katv, 
perfons   for  whom  the  claim  is  given,  but  no  objec-  ' 
tion  has  been  raifed   againft  the  prefent  tranfaftion,  /^.'/t<f,  1805. 
excqjt  as  to  the  continuous  voyage ;    on  which,  it 
is  faid,    "  that  fome  parts  of  the  cargo  had  been  ^ 

recently  brought  from  Martinique^  and  that  they 
were  immediately  tranfliipped,  and  put  on  l)oard 
this  veflel/*  But  that  objedion  is  anfwered  by  a 
J>aper  on  board,  which  Ihews  thofe  fugars  to  have 
been  purchafed  by  the  claimant  at  St.  Bartholomew ; 
and  confidering  the  quarter  from  which  the  imputa* 
tion  comes,  I  think  there  is  enough  to  fatisfy  the  de- 
mands  of  the  Court,  which  is  not  defirous  of  extend- 
ing its  enquiry  on  queflions  of  this  kind  on  flight 
grounds.  I  have  no  hefitation  therefore  in  pronounc- 
ing the  reftitution  of  the  fhip  and  cargo. 

T^e  only  remaining  queftion  is,  as  to  cods,  which  are 
very  much  within  the  found  difcretion  of  the  Court, 
with  reference  to  all  the  circumftances,  that  may  be  fairly 
colieftcd  refpefting  the  condudl  of  the  parties.  When 
I  fee  that  every  perfon  of  any  ftation  of  authority  re- 
garding this fhipand  cargo,- the mafler,  the fupercar- 
go,  and  the  owners,  are  implicated  in  the  fame  inten^ 
rion  of  concerting  fraud  againft  the  belligerent  rights 
of  this  country,  and  tha.t  the  meafures  adopted  for 
that  purpofe  have  been  the  caufe  of  bringing  this  cafe 
a  fecond  time  to  adjudication,  I  think,  |t  is  a  cafe, 
that  jufUfies  me  in  holding  out  this  wholelbme  Jefloa 
to  neutrals,  that  perfons  conducing  themfelves  in 
fuch  a  manner,  ihall  be  niade  fubjed  to  the  payment 
of  cods.  Something  has  been  faid  of  the  affidavit 
of  the  prize-mafter,  to  which,  I  underftand,  a  fuffi-r 
p$nt  ^nfwer  caix  be  given.    If  he  exonerates  himfelf 

3  •  f«W 
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The  from  the  imputation  of  withholding  the  papers  now 
Xatv.  given  up,  I  fliall  confider  the  captors  to  be  entitled 
to  their  full  cofts  in  this  cafe. 


THE  FALCON,  Atkins. 

jv«v.  ift,      'T'his  was  a  cafe  on  the  claim  of  the  Britijh  proprie- 
tor of  a  veflel,  which  had  been  captured  by  the 
ikmi^tlonf  by'  frcficb^   2d  JuTiCy  1 803,  and  condemned  in  a  French 
ii^A"  w"'*'  Confular  Court  at  Leghorn^  and  fold  imder  the  au- 
by  frnwnccof    thoritv  of  that . feHtcnce  to  a  Mr.  Styles^  the  Anierican 

ihc  Couri  of  '      .  ^ 

apptii  at  Farii.   Conful  in  Francc.   The  veffel,  after  that  converfion, 

wa$  condemned  on  a  rehearing,  in  the  nature  of  an  ap- 
peal, in  the  "  Confeil  des  Prifes  at  Paris j  26  Marcb^ 
1805.  It  appeared  that  the  firft  purchafer  under  the 
fentence  of  the  Confular  Court,  had  taken  the  veffel 
to  New  Orleans i  and  had  returned  with  her  to  Bcur* 
dedux^  Dec.  1804,  when  fhe  was  transferred  to  Mr. 

D ,  and  by  him  to  Mr.  Lovely  on  behalf  of  hi< 

brother  the  prefent  proprietor,  a  peifon  refident  ia 
jltrerica. 

On  the  part  of  the  CapUrs^  the  King's  Advocate  of). 
ierved-*-Tbat  the  captors'  cafe  was  confined  ciiefj 

to  the  claim  as  ai!erted  on  the  part  of  Mr.  Lovel^dud 

(CQtended  th^t,  if  the  property  of  the  veffel  was  veiled 

m  him,  there  were  letters  on  board  which  ihewed 

that  he  was  not  entitled  to  be  confidered  as  a  cxdzen  (f 

Anitrica ;  fince  he  appeared  by  his  own^  ezprefSons 

to  have  repented  of  having  fettled  in  America^  and  to 

have  projcfted  a  change  of  reiidence^  with  a  view  of 

employing  hmtdf peffonally  as  a  trader  between  Ntfff 

Orleans  and  Bourdeaux. 

On 
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t)»  4]h  pari  of4h$  Britijb  Owners^  Arnold.-^1\it        Tb« 
original  proceedings  in  the  Court  at  Leghorn  muft  be  ^ 

admitted  to  be  invalid.    It  will  appear  fix)m  the  con-      -w^  «*» 
tents  of  the  paper^  now  exhibited,  that  the  procefs 
before  the  Confeil  des  Prifes,  which  is  fuppofed  to 
haye  remedied  the  defed  of  the  origmal  fentence,  can 
have  no  fuch  effeO:.     The  fliip  and  cargo  were  con-* 
demned  at  Leghorn^  and  an  appeal  was  lodged  as  to 
the  cargo,  but  no  appeal  was  entered  as  to  the  fliip ; 
neither  does  there  appear  to  have  been  any  Writ  of 
Evocation,  as  it  is  called,  from  the  Gonfeil  des  Frifes, 
to  draw  the  original  queftion  as  to  the  Ihip  before 
that    Court*       The    proceedings    were    condudied 
throughout  as  upon  appeal^   in  which  the  effed  of 
the  fentence  of  the  Superior  Court  muil  be  limited  to 
the  queftion  appealed.     The  cafe  went  entirely  upqi^ 
the  cargo  ;  and  the  report  of  the  officer  of  the  Court 
details  very  explicitly  the  nature  of  thofc  proceedings. 
It  ftates,  '^  that  the  Confeil  des  Prifes  has  rendered  the 
following  decifioa  between  the  captain  of  the  privateer 
and  the  claimants  of  the  cargo*'    The  cargo  alone  is 
mentioned.    The  exprei&ons  ufed  in  the  procefe  feem 
to  imply  that  the  fentence  at  Leghorn^  as  to  the  (hip,  was 
properly  given,  according  to  the  principles  held  ia 
France 9  refpeding  prize  jiuifdi£tion,  and  that  it  was  not 
a  fubjed  for  the  confideration  of  the  Confeil  des  Prifes* 
Since  the  perfon  drawing  up  the  officialtepOrt,ob&rvej^ 
'*in  acknowledging  that  the  commiflary  was  com- 
petent to  pronounce  upon  the  validity  of  the  feizure  of 
the  veffel,  on  account  of  her  quality  of  enemy,  I  obferve 
that  be  fliould  have  abftained  from  pronouncing  upon 
the  cargo  as  foon  as  there  was  a  claim  for  the  fame/' 
Then  the  Confeil  proceeds  to  pronounce  a  fentence 

of 
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The         of  condemnation  againft  t\\t  Jbip^  (^)  though,  there 
^  was  no  appeal  on  that  part  of  the  confular  fcntencc 


N9V,  Iff,      before  the  Court.     This  was  evidently  an  excefs  of  ju* 
^'        rifdiftion*   The  inftrumcnt  in  its  title  purports  to  re- 
late to  the  cargo  only,  and  it  is  not  the  accidental  and 
informal  introdudion  of  the  fhip  in  the  fcntencc,  that 
can  be  taken  to  operate  as  a  regular  and  competent 
fentence  of  condemnation.     A  further  ground  of  de- 
fe£k  is,  that  even  if  there  was  no  cbjedion  to  the  ex- 
crcife  of  the  jurifdiSion  of  the  Court,  as  founded  on  the 
manner  of  proceeding  ;  dill  the  {hip  which  was  the 
fubjed  of  this  fentence  was,  at  the  time,  not  amenable  to 
to  the  jurifdiftion  of  the  Court.  The  vcffel  had  been 
fold,  ^nd  was  lying  in  the  port  of  Bourdeaux^  after 
having  performed  her  firft  voyage,  in  the  charaQcr 
if  an  American  Ihip,   under  American  colours,  and 
-  with   an  American  pafs  on  board.     It  is  ftill  unde- 
wi'nfd^^prJ**''  termined  (A}  before  the  Court  of  Appeal,  in  the  Benric 
p^e  138*         and  Maria,  Baar^  whether  it  is  not  effcntial  to  a 

valid  condemnation,  that  there  fhould  be  a  fentence  of 
a  competent  Court  fitting  within  the  country  of  the 
{Inemy,  and  pronounced  on  the  fubjeft  matter  fituated 
within  the  jurifdtflion  of  that  country.  In  this  cafe, 
it  cannot  be  faid  that  the  fhip  was  fubjed  to  the  ter- 
ritorial jurifdiftion  of  the  Court,  at  the  time,  though 
lying  at  Bourdeaux.  Whatever  might  be  the  effed:  of 
the  fentence  of  the  Confeil  des  Prifes,  in  other  cafes,  it 
can  have  no  operation  on  a  title  which  was  conveyed 
away  from  the  French  captor,  before  any  valid  con- 
demnation had  paiTed. 

*  ( X  j  *  The  Council  with(>ut  attending  to  the  decifion  of  theCom- 
miffary  General  of  Commercial  Relations  at  Leghorn,  jcth  Tber' 
midor^i  ith  year^  declare  good  and  yali.d  the  pHzj^i  and  adjpdge  tb^ 
fjiid  (hip  the  Falcon'^  together  with  her  freight  that  might  he  due 
to  the  En^lt/b  Captain,  to  the  captor. •♦      ■; 

On 
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On  the  fart  of  the   neutral  purchafer^   Laitrence  The 

argued,  to  the  effed  of  the  obfervations  llated  in  the  7^"^^* 

judgment  as  the  ground  of  the  fentence — and  which  jf^,  ,0^ 

it  is  therefore  needlefs  to  report  iii  detail.  '^^^* 

JUDGMEN'I. 

Sir  W.  Scott. — This   queftion    has  arifen  on    the 
capture  of  a  fhip  which  was  originally  a  Britijh  veffcl, 
captured  by  the  enemy  on  the  2d  June  1 803,  and  taken 
to  LeghorHy  where  fome  proceedings  were  had  before 
the  French  Conful,  which  this  Court,  under  the  de- 
cifions  which  have  paflTed  here,  and  in  the  Court  of 
Appeal,  would  certainly  not  fuftain.     It  appears  that 
the  velTel  was  transferred  under  the  authority  of  a 
fentence  fo  obtained  to  a  Mr.  Styles^  and  by  him  de- 
rived to   the  prefent  claimant.     Some  objeftion   i*^ 
taken  to  the  national  charadler  of  the  claimant ;  but 
a  preliminary  point  is  offered  to  corifideration,  whe- 
ther the  documents,  which  are  now  produced  as  far- 
ther proof  in  his  behalf  by  Mr.  Lovely   the  brother 
refident  in  Bourdeaux^  can  be  admitted  ? — He  is,  it 
fectns,  invefted  with  the  charaSer  of  the  American 
Conful  at  Bourdeaux ;  and  certain  it  is,  that  an  Ame* 
rscan  Conful  refident  in  France  is  fubjetl:  to  all  the  dit 
abilities  of  a  French  merchant,  as  to  the  power  of  be-- 
coming  a  claimant  in  this  Court ;  but  he  is  not,   on 
that  account  neceffarily  difabled  from  introducing  evi- 
dence before  the  Court,  for  the  alien  enemy  is  not 
generally  difabled  as  a  witnefs,  and  the  cafes'  of  ex- 
ception are  few.     Mr.  L.is  in  this  country  at  the 

prefent  time;  and  if  the  documents  which  are  of- 
fered to  be  produced  from  him  on  behalf  of  his  bro- 
ther are  in  fubftance  fatisfadory,  I  (hould  be  forry  to 
fend  this  cafe  acrofs  the  Atlantic,  to  have  the  fame  proof 
returned  immediutely  froiu  the  claimant  himfelf.    I 

am 
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The         am  not  difpofed  therefore  to  fuflain  the  cbje6:ion 
Falcow*     ^  ^jjg.  competency  of  this  Gentleman ;  and  I  am  as 


fi^,  tit,  little  difpofed  to  fuftain  the  cbjedion  to  the  national 
*'^*  charafter  of  the  claimant  himfclf ;  becaufe  the  mere 
intention  to  fettle  in  France^  as  a  French  merchant,  can- 
not be  held  to  clothehim  intermediately  with  thefrench 
charader^  and  to  deprive  him  of  the  right  of  bong  con- 
fidered  a,t  the  prefent  time  as  an  American  merchant. 
I  ihall  therefore  difmif$  thefe  objedions^  and  pro- 
ceed to  what  is  the  main  quefUon  in  the  cafe,  the 
Validity  of  the  title  of  condemnation  under  which 
the  property  has  been  acquired.  The  fadt  that  the 
fiiip  had  been  a  Britijh  prize  did  not  appear  in  the 
original  evidence  ;  but  it  is  now  difclofed  on  farther 
proof,  that  fhe  had  been  carried  into  Legbornj  where 
the  French  Conful  afllimed  a  jurifdidion,  and  pafTed 
a  fentence  of  condemnation  on  the  fhijp  and  cargo. 
If  the  matter  had  refted  there^  on  the  validity  of  the 
confular  fentence  at  Leghorn^  this  Courts  under  its 
former  decifions,  which  h^ve  been  affirmed  in  the 
fuperior  Court,  would  not  have  held  that  title  to  be 
Aifficient.  But  there  has  been  alfo  a  fentence  of  the 
Confeil  des  Prifes  at  Paris.  Every  body  knows  that 
the  ftate  of  the  French  Prize  Courts  has  been,  as  it  is 
defcribed  here,  extremely  vacillating  during  the  turbi> 
lent  times,  of  which  we  have  had  the  misfortune  to  be 
witnefTes.  From  the  papers  that  have  been  introduced, 
we  may  colled  that  the  Confeil  des  Prifes  at  Paris^  as 
now  conftituted,  is  a  Court  of  original  jurifdidion, 
and  alfo  a  Court  of  Appeal.  It  exercifes  a  power  of 
evocation,  by  which  it  can  call  before  it  caufes  from 
the  inferior  Courts,  which  appear  to  exercife  but  a 
very  limited  jurifdidion.    From  the  fentence  in  the 

%  coniuhr 
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confular  Court  at  Leghorn,  there  was  an  appeal  on        The 
the  part  of  the  claimant  of  the  cargo  to  the  Court  „ 1^ 


at  Paris ;  and  the  fentence  of  that  Court  defcribes      ^*?;/^* 
the  proceedings  to  have  been  **  between  the  claimant 
of  the  cargo  and  the  captor/'    It  is  in  argument  at- 
tempted to  be  inferred  from  hence,  that  there  has 
been  a  total  defeft  of  authority  over  the  veffel,  in 

that  Court,  becaufe  it  was  not  inade  a  part  of  the 
appeal,  and  was,  as  it  is  now  contended^  impro- 
perly included  in  the  fentence,  when  there  were 
no  parties  fuftaining  that  intereft  before  the  Court. 
But  I  am  to  recolle£t  who  the  perfons  are  from  whom 
the  objedHon  comes.  They  are  Britijb  fubjefts,  who 
could  have  no  perform  Jiandi  there,  and  could  not 
have  been'  parties  to  the  proceedings  either  in  the 
Court  of  Leghorn^  or  ParU^  without  ftating  them* 
felves  out  of  Court.  It  was  impoffible  that  the  pro- 
ceedings could  be  otherwife  conduced ;  and,  there* 
fore,  I  cannot  think  that  the  abfence  of  the  parties, 
which  is  urged  as  a  fundamental  defedt,  is  ma- 
terial in  fuch  a  cafe.  It  is  nothing  more  than  what 
takes  place  here  in  cafes  of  common  condemnation^^ 
which  do  not  reft  folely  on  the  effeft  of  the  monition^ 
but  pafs  on  a  view  of  the  evidence  of  the  cafe.  The 
-enemy  proprietor  is  neceflarily  abfent  by  operation  of 
hw,  and  yet  the  fentence  is  completely  valid^  as  we& 
agsdnft  him  as  againft  all  the  world. 

It  is  faid,  that  the  Court  zx  Leghorn  is  admitted  in  the 
report  of  the  proceedings  atP^rw,  tohave  had  competent 
jurifdifition  over  the  fhip,  and  therefore  that  it  did  not 
properly  come  before  the  Confcil  des  Prifes,  to  have 
pafl'ed  a  fentence  upon  it.  The  expreilion  of  the  officer 
t)f  the  Court  who  drew  up  the  report,  does  Bot,  I 
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The         think,  amount  to  more  than  a  ftatement  of  his  opl 
mon —  i  nc  ^xprelhon  m  the  origmal  (a)  is  not  more 


N^^  i.>,      than  hypotheticaL    Leaving  that  out  oiF  the  queRion, 

^'       what  is  the  inference  that  we  mufl:  drutsr  from  the 

195-  courfe  of  the  proceedings  at  Paris  t  The  cafe  goes  on 

upon  the  evidence  of  all  the  papers,  relative  to  the 

capture,  and  finally  that  Court  pronounces  a  fentencc 

of  condemnation  on  the  Jhip^  and  a  fentence  of  refti* 

(^>seer,a/^,,'„  tutionCi)  of  the  cargo.     It  muft  be  inferred,  IthinL 

i»ge  30.  from  this  inftrumcnt,  that  the  Court  below  had  ex- 

ceeded  its  jurifdidion;  that  the  fuperior  Court  \^as 
competent  to  entertain  the  queftion,  and  that  it  did 
proceed  regularly  and  properly,  as  well  upon  the  ihip, 
as  upon  the  cargo. 

But  another  objedion  has  been  railed,  which  it  is 
alfo  neceflary  to  confider :  It  is  faid,  that  the  claim* 
ant  having  purchafed  under  the  original  fentence, 
cannot  cure  the  defeat  of  that  title  by  a  fubfequeat 
fentence,  paffed  after  many  changes  of  property,  and 
when  the  vefTcI  herfelf  was  no  longer  amenable,  as  a 
fubjed  of  prize  proceedmgs,  to  the  jurifdidioh  of  the 
belligerent  country.    I  cannot  accede  to  that  po& 
tion.     In  our  own  Courts  it  happens  unavoidably,  as 
to  fhips  taken  in  the  Eq/i  Indies ^  that  long  before  the 
cafe  comes  to  adjudication,  the  property  may  have  pafled 
to  other  hands.  If  the  title  is  impeached  before  the  fen- 
tence takes  place,  it  may  be  vitiated  ;  but  when  a  valid 
fentence  comes,  it  muft  be  confidered,  as  operatingre- 
troadively,  fo  as  to  rehabilitate  the  former  title.  In  this 
cafe  a  valid  fentence  has  confirmed  the  title,  before  any 
objedion  had  been  taken  to  it,  and  that  tide  derived 
from  the  original  purchafer  has  been  properly  convey- 
ed to  the  neuual  claimant.    I  ihall  therefore  diredi 
this  veiTel  to  be  reflored  to  him« 
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THE  MARIA,  MoNSES,  Mafter.  ^7io^^' 

^His  was  a  cafe  on  the  blockade  of  the  We/er^  re-  Blockade. 

lating  to  a  cargo  which  had  been  fent  from  Bre-  the  jad,'^^y-ng 
men  in  lighters  to  the  Jadey  for  the  purpofe  of  being  iTnuST^t"!']^ 
fliippcd  for  America^  under  a  charterparty  made  at  [^J'^'J  i^rt!"' and* 
Bremen.  The  veffel  had  gone  from  the  Wefer  to  the  l*"^*^""  ^^  »r-  * 
Jade  in  ballad,  and  having  taken  on  board  the  cargo,  ship  preceding 
failed  from  thence  on  the  j 2th  Augujiy  1805,  ^^^  ^^^  bi^k^ed  ^rt 
captured  in  the  North  Sea^  15th  ^iuguji.  [Lm'on  b^rd!^ 

penalty  relieved 
\n  rbis  infUnce 

On  the  part  of  the  captors ^  the  King^s  Advocate  byuifci.iirfUi- 

'■  -^  ^  **  ation  as  lo  the 

and  Laurence  contended — ^That  the  cargo  had  been  '"^"dc  of 
exported  from  Bremen  on  the  prefent  voyage  in  viola- 
tion of  the  blockade  of*  the  fVefer\  that  although  fome 
relaxation  had  been  granted  to  the  private  coafling 
trade  of  that  River,  it  could  not  be  conftrued  to  ex. 
tend  to  the  permiflion  of  foreign  trade,  which  would 
in  fad  fruftrate  and  defeat  the  whole  objed  of  the 
blockade. 

On  the  pari  of  the  claimants ^  Arnold  and  Roblnfon. 
Argued  upon  the  nature  of  the  blockade^  which  had 
been  impofed,  rather  with  a  view  of  cor^t.  afting  the 
cffeds  of  the  poffeffion,  which  the  tncmy  had  af- 
fumed  of  the  banks  of  the  tVefer^  than  with  any  in- 
tention of  reftraining  the  commerce  of  Bremen ;  and 
contended,  that  under  the  equitable  conftyudion 
which  the  Court  would  be  inclined  to  adopt,  the  cir- 
cumftances  of  this  tranfadion  could  not  be  held  to 
contravene  the  terms  of  the  relaxation  that  had  been  ' 

allowed.    The  goods  had  paiTed  in  lighters,  as  they 

Y0L#  VI.  ?  were 
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The         were  permitted  '  to  *pafs*     And  when  they  had  thtW 

^  been  cleared  from  the  reftriflion  of  the  blockaded 

iv>t/.  20th,      port,  it  was  iiot  within  the  fcope  of  the  operations  of 

blockade   to  Confider  what   might  be  the  ulterior 

deftination.    A  cafe  in  fome  degree  analogous  to  the 

prefent  had  happened,  during  the  late  war,  relative 

to  the  blockade  of  Amjierdam.     Goods  had  been 

ordered  at  Amjlerddm^   and  forwarded  as   part  of 

the  foreign  commerce  of  that  place,  by  an  interior 

communication  to  Rotterdam^  where  they  were  piit 

on  board  th$  (hip ;  but  the  Court  wa&  difpofed  to 

confider  the  moment  of  their  connexion  with  the 

fliip  as  the  commencement  of  their  outward  Toyage, 

and  accordingly  reflored  the  cargo,  as  not  coming 

ivithin  the  defcription  of  goods  exported  from  Anr 

fterdam  in  violation  of  the  blockade  of  that  'port, 

*  [2  Adm.  Rep.  p.  116*3   By  parity  of  feafoning,  die 

goods  in  this  inflance  had  come  from  Bremen^  in  ^ 

mode  not  inconfiflent  with  the  permiffion  which  had 

been  granted*     They  were  not  obftruded  on  diat 

paffage  by  the  blockading  fotce,  but  were  /eized  in 

an  ulterior  part  of  their  voyage^  by  a  veffel  in  no 

niatiner  connefted  with  the  blockading  fervFce.    A 

reference  was  then  made  to  the  permillian   lately 

granted  to  the  merchants  of  Bremen^  to  carry  on 

a  conimunication  with  the  Jade^  and  it  was  contended 

that  the  terms  {a)  of  the  permiflion  taken  in  con- 

junftion  with  the  terms  in  which  the  petition  wa^ 

framed,    amounted  to  a  relaxation  of  this  extent^ 

and  for  the  purpofes  of  Foreign  commerce. 

■ 

(/7}  As  %heifn|>drt  of  the  terms  of  the  petition  isparticulany 
noticed  in  the  jtktgmenti  this  part  of  the  argument  is  not  ti* 
tended. 

JUDCBMENTi 


\ 

\ 
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iuDOMEKT.  ^  The 

Sir  IVilliam  Scott. — ^This  Ihip  was  taken  oa  a  royagc         .     .^ 
from  Varel  to  America^  havmg  on  board  a  icargo  that     ^M>.  loth^ 
had  been  feht  from  the  Wejer  to,  the  ^ade  in  lighters^ 
and  there  tranfhipped.    And  it  is  contended  that  this 
being  the  carrying  of  goods  tent  exprefsly  from  Bre^ 
Wieny  for  the  purpofe  of  being  exported,  in  the  cmrji 
nf  the  foreign  commerce  oftbatport^  would  be  a  violation 
of  the  blockade  which  has  been  iihpded  oh  the  river 
Wefer.    I  have  had  frequent  occafion  to  obHerve  how 
feverely  the  neutral  cities  conne^ed  with  the  Wejir 
and  the  Elbe  are  prefled  upon  by  the  blockade  of 
thofe  |(.ivers.    At  the  fame  time  it  is  my  duty  to  apply 
to   thofe  operations  of  blockade,  iht  principles  that 
belong  to  that  branch  olf  the  law  of  nations  generally, 
and  by  which,  only  fuch  meafureij  can  be  maintained; 
The   principles  dxemfelves  canndt  differ;  although  it 
will  undoubtedly  be  the  difpofitipti  of  ithe  Court  td 
alleviate  the  fifuations  of  thofe  towns  as  much  ad 
poilible,  by  attending  to  any  dilUnSttons  that  can  be  adr 
Vanced  in  their  faVoUr,  not  inconfiftent  with  the  found 
conftru£Hon  of  the  general  princijiles  of  law;  A  blocks 
ade  impofed  on  the  Wefer  mufl  in  its  nature  be  held 
to   affe£k  th^  commerce  of  Bremen ;   becaufe  if  the 
commerce  of  all  the  towns  fityated  on  that  River  is 
o|lowed,  it  would  be  only  to  fayi,  in  more  indirefl 
h^guage,  thAt  the  blockade  itfelf  did  not  exift.     It 
tannot  be  doiibted  then  on  general  principles,  that 
thefe  goods  would  be  fiibjed  td  condenmation,  ad 
tkaving  been  cbn^ed  through  the  fVefet ;  and  whe* 
ther  that  was  effe&ed  in  large  veffels  or  in  imall, 
Would  b<5  perfe&ly  inllgDificant;     That  they  were 
brought  through  the  mouth  of  the  blockaded  River^ 
1^  the  purpofe  pf  bdng  fiuj^ped  i»r  disportadon^  ^ 

f%  woul^ 
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The         would  fubjeS  them  to  be  confidered  as  taken  on  a 
,  -,'      continued  voyage,  and  as  liable  to  all  the  fame  prin- 
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Nwv.TJOth,  ciples  that  are  applied  to  a  direct  voyage,  of  which 
the  terminus  a  quoy  and  the  terminus  ad  quern  are 
precifely  the  fame,  as  thofe  of  the  more  circuitous 
deftination.  The  cafe  which  has  been  referred  to,  is, 
in  this  refpeft*,  very  diflFerent,  becaufe  there  the  com- 
munication had  been  by  inland  navigation,  which 
was  in  no  manner,  and  in  no  part  of  it,  fubjed  to  the 
blockade.  If  therefore  nothing  had  pafled  between 
the  Government  of  this  Country  and  the  City  of 
Bremen^  it  appears  to  me  that  thefe  goods  would  be 
fubje£k  to  condemnation  (a),  and  that  I  fhoiild  be 
unable  to  diftinguifh  the  port  of  Bremen  from  any 
other  place  liable  to  the  general  operations  of  2 
blockade. 

■ 

But  a  communication  has  paifed  on  this  fubjed  be. 
tween  the  Grovernment  of  this  Country  and  the  city 
of  Bremen^  which  may  be  of  a  nature  to  fumifh  the 
rule,  that  is  to  govern  this  partic^ilar  cafe,  and  to 
fuperfede  the  general  principle  of  law.  It  is  proper 
therefore  that  the  refult  of  that  negodation  fhould  be 
carefully  examined,  that  we  may  judge  what  was  afted, 
and  what  was  conceded.  I  confefs  it  does  appear  to 
me  that  the  paflages  which  have  been  cited  in  their 
natural  fenfe  apply /to  the  external  commerce.  The 
objed  of  the  application  is  ftated  to  be^  ^^  to  prevent 
the  remainmg  commerce  from  being  transferred  to 
the  city  of  Embden*'^  What  commerce  muft  we  fup- 
pofe  to  be  meant  ?  not  merely  the  little  commerce  of 

(a)  On  this  principle,  tu  the  Charlotte  Sc^phia,  Mdler,  Ihip 
and  cargo  condemned,  20th  Naven^er  1806.  Voyage  fromTM* 
fibigen  to  jilgefiraif  with  gbods  (hipped  at  Torintitgen,  t>ut  having; 
been  fent  in  lightcts  from  Hamburgh,  under  charter-partfi  wittt 
the  (hip«  proceeding  alfo.  in  ballaJi.from  Hamburgh^  that  thef 
ihould  be  (b  (hipped  for  Spmn,  &c*  «* 

7      \  Varely 
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Varel^  but  the  remaining  portion  of  die  maritime  com-        The 
mcrce  of  Bremen.    Again  it  is  reprefented,  "  that 


•  the  land  carriage  between  Bremen  and  Varel  is  im*  Nt^toxh^ 
prafticable ;  that  Englijh  veffels  conligned  to  Bremen^ 
had  arrived  in  the  Jade  under  convoy.**  Thefe  terms 
feem  to  have  pointed  out  to  the  notice  of  the  Statef- 
man  to  whom  they  were  addrefled,  that  the  objed  of 
the  petitioners  was  to  obtain  permiffion,  that  the  impor- 
tation and  exportation  of  the  foreign  commerce  of 
the  city  of  Bremen  might  be  carried  on  in  this 
manner.  The  letter  then  ftateSj;  "  that  the  River 
Jade  was  not^  fafe,  that  there  were  not  fufficient  ware- 
houfes  to  ftore  the  goods,  and  that  it  was  necefTary 
that  they  ihould  be  forwarded  as  expeditiouily  as 
poffible  to  Bremen.-*  Thefe  are  certainly  expreflions^ 
which  very  much  repel  the  more  limited  inter-  ' 
pretadon  to  which  the  permiflion  confidered  fepji* 
nttely,  and  by  itfelf,  might  be  liable.  There  is  ano« 
therpaffage  alfo  of  material  importance,  which  ftates^ 
*'  that  thefe  lighters  are  too  fmall  and  too  flight 
'  to  venture  into  the  open  fea,  that  they  can  only  coaft 
alrag  the  ihore  j  that  they  pro^ec^  dired  from  Bremen 
to  Varel  without  reforming  to  or  touching  at  the 
country  occupied  by  the  French y  fp  that  nq  dbuff  being 
poffible  to  be  made  of  thefe  vefTels  or  barj^s^  the  city  of 
Bremen  is  the  more  ixtfluced  to  hppe^  &c.  &c/'  From 
this  reprefentation  it  fippears  to  me,  th^t  the  twp 
abufes  prppofed  to  the  Brifijk  Goviemmqit  as  not 
li^Lely  to  pccur,  ar^  the  direct  communication  with 
Bremen  by  Ihips  from  fea^  and  th^  touching  on  the 
parts  of  the  coaft  occupied  by  the  French.  Thefe  con- 
iequences,  they  iky,  could  not  happen  \  an4  that  rev 
prefentation  is  material  I  think  in  fi:dng  the  interpre- 
tation of  that  admonition  againft  abufe,  which  is  con* 
tained  ia  the  anfwer  of  the  Britifo  Govermnoot ;  whicl) 

p  3  informs 
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Titf        informs  them,  ^^  that  due  attention  has  been  paid  tq 
^  the  requeft  fignified  to  Lord  Harrowby  in  feveral  notes 

iyn;.  Mtby    fpm  Mr.  G.  on  the  part  of  the  town  of  Bremen. 
1805.  *'  .  '     , 

'  '  that  lighters  might  be  allowed  to  navigate  between 

the  Rivers  Jade  and  Wefer.  That  orders  had  beeq 
given  to  His  Majefty^s  fhips  employed  in  the  blockade 
of  the  latter,  to  permit  the  paffage  of  lighters  (really 
coming  within  that  ddcriptioh,  and  laden  with  inno<^ 
cent  and  neutral  cargoes)  to  pafs  and  repafs  ove^  the 
ihallows  between  Farel  and  Bremen.  That  Hh  Ma- 
jejiy  tru/ls  that  care  will  be  taken  that  this  pemuffm 
may  not  be  abufed  or  any  advantage  taken,  which 
would  compel  him  to  reva^  to  all  the  Jiri(lnefs  of  the 
blockade." 

When  I  fee  that  the  permifCon  was  a(ked  without 
any  qualification  whatever^  and  that  nothing  is  faid 
in  the  anfwer  that  lays  any  reftridion  on  the  foreign 
commerce  of  Bremen^  but  only  provides  againft  abufes, 
^ivfaich  muft  h^  undecftood  to  mean  thofe  dated  m 
fhe  application^  I  atn.  of  opinion  that  the  merchants 
pf  Bremen  are  juftified  in  the  interpretation  ^hich 
Aey  have  put  on  this  indulgence.   How  far  it  may 
affed  the  general  pnrpbfes  of  the  blockade  it  is  not 
for  me  to  confiden    It  might  perhaps  appear,  that 
fhe  obje^  pf  the  blockade  would  be  almoft  entirely 
fruftrated  by  fuch  concefHon.  If  it  fliould  be  found  tq 
do  fo,  the  mifchief  muft  be  remedied  |)y  fupple^ 
mentary  provifions.   But  when  I  look  to  the  commu- 
nication, in  which  the  thing  is  afked  in  terms  which 
manifeftly  point  to  this  kind  of  trade,  and  the  anfwer 
appears  to  grant  the  permiilion  in  the  ferms  of  the  pe< 
tition,  I  am  of  opinion  tha^  the  claimants  were  juftf- 
^ed  in  the  particular  trade  which  they  have  been  car« 
0ing  on,  and  that  they  are  entitled  to  the  reftitution 
gf  this  property,  on  payment  of  the  captors  expences, 
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The 

(Inftance  Court.)  Vakouaid, 


VANGUARD,  Pince  Maften 
^TpHis  was  a  cafe  on  petition  for  the  recovery  of  SuU  for  wagei 
wages  and  the  privilege  of  three  flaves,  alleged  ^!i^m'*'^nQt  **' 
to  be  due  to  JF,  Tayhr^  for  his  fervlces  on  board  the  uHw  otfl^^ 
veffel  in  the  capacity  of  mate  during  a  voyage  from  '"**^  ^^h^f^ 
Liverpogl  to  the  W^  Indies^  and  back  to  JLiverfool^ 
under  contradlof  the  ad  September j  i8o2, 

On  the  part  of  the  owners ^  Swabey.—  Contended 
that  the  nature  of  the  contraft  under  which  tJie  wages 
are  alledged  to  be  due,  was  in  violation  of  the  fe* 
veral  Ad^s  of  Parliament  pafled  for  the  regulation  of 
the  Slave  Trade  {a).    The  petition  (i)  ftate?  thit  W  30  g.  $. 


rrtfi 


{h)  **  That  it  waa  ferther  agreed  between  him  the  faid  Join  Pine^^ 
l^nd  the  faid  fTtirtam  Tdyhr,  that  he  the  faid  WlBamTaylor  (houl(| 
^  as  the  ofimjihh  mafter  •£  the  faid  fhip  Far^ardy  in  the  clearing 
^  oat  from  the  faid  port  of  Lh'erpoql,  and  until  ihe  fhpi^d  fi|il 
therefrom,  when.he  the  faid  John  Pince,  the  real  mafter^  was  to  (ai^ 
the  comqiand  of  the  faid  (hip,  and  for  fuch  additional  feryice  it  wa^ 
agreed  on  the  part  of  the  faid  John  Pincty  the  mafter,  that  h^ 
would  pay  the  (udxWiKam  Tayiotf  the  fum  of  50/.  exclufive  ^ 
fohat  was  agreed  as  aforefaid  to  be  paid  him  for  his  fervice  as  mat^ 
Dn  board  the  Cud  fhip.-  That  the  fiud  WilUam  J^yhr  in  or  about 
the  beginning  of  the  faid  tnonthof  Sepewier^  1803^  ofi^ify  af- 
fumed  the  command  of  the  faid  (hip  as  the  mafler  thereof,  %rid^ 
irlearedheroutasfuch,  and  continued  to  a£t  in  ^hej)retended  ca- 
pacity of  mafter  of  her,  until  on  or  about  the  15th  day  of  .the 
nondi  of  OQoher  following,  when  tlie  f«d  fl^ip  failed  from  JJvdr^ 
po^f  on  her  faid  intended  voyage,  and.  for  the  performance  of  fuch 
Service  he  duly  receired  the  £ud  fum  ofjifty  fwnde  fo  as  aforefaid 
agreed  to  be  paid  him.for  the  (ame,  .and  that  tl^e  faid  JVilSam  Tay^ 

?4  H 


2o8  CASES  DETBRMIMED  IN  TBE 

f 

The  this  perfon  hired  himfelf  to  fenre  as  mate,  and  alfo 

Vakowarp.    ^  oftenfible  matter  during  the  outfit  of  the  veffel. 


% 


N^v,  ltd,  Whereas  the  law  require  tl^e  real  mailer  of  a  flave 
'  ^•^"  Ycflel  to  be  afting  in  his  own  charafter,  to  take  upon 
hitn  the  feyei;al  obligations  impofed  by  the  Slave 
iV^ls,  under  the  fanftion  of  an  oath»  This  perfon,  in 
contravention  of  all  thofe  falutary  provifions,  mu(l  have 
taken  a  falfe  oath  a$  mailer,  though  he  was  really  the 
mate  of  the  veffel ;  he  cannot  therefore  be  permitted 
to  fet  up  a  fervice  under  fuch  a  contraft,  in  violation 
of  an  Ad  of  Parliament,  as  the  foundatioii  of  any 
claim  in  a  Court  of  X^aw. 

In  fupport  of  the  petition j  Adams.  argued~That 
there  was  no  claufe  in  th^  ad  which  exprefsly  pro- 
hibited  the  ufe  of  clearances  of  this  defcription ;  and 
that  it  was  no  part  of  the  prefent  fuit  to  recover  the 
money  due  for  that  extra  fervice.  That  the  mate  al- 
ledged  a  hiring  and  fervice  as  mate,  and  had  made  out 
a  cafe,  which  at  l^aft  <9ititled  t}ie  petitipn  to  be  ad- 
mitted. That  if  he  bad  been  guilty  of  any  mifconr 
dud  in  refped  to  hif  ernpioyment  as  mailer,  it  wa$ 
not  an  objedion  to  be  fet  up  on  the  part  of  the  owner, 
for  whofe  benefit  aqd  convenience  only  fuch  an  irre- 
gularity could  have  been  committed. 

\ 

fy  Reffy^  Swabey  pbferyed.— That  tjiough  the  Aft 

pf  Parli^ent  did  not  fpecifically  prot^bH  the  artifice 


hr  wKUft  ading  ay  tbe  pretended  mafter  of  the  faid  flup  ior  the 
purpofe  aforefaidy  did  fign  the  ufual  (hip's  articles  or  marioer^t  coi^' 
iraft  as  mafter  thereof,  although  he  was  only  ofteii(ibly  fucb^  aivl 
vas  in  the  truth  aad  fa&  only  chief  mate  of  the  laid  fhip.T 

Ot 
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or  fraud  which  had  been  committed  in  this  cafe,  it  The 

contained  provifions,  {a)  which  rendered  it  impoffible,  v^''°^^*»' 

that  the  mate  could  have  aded  as  he  alleges  himfelf  jvof.  aid, 

to  have  done,  without  being  guilty  of  perjury,   and  *^^' 
without  beipg  z,  party  to  the  fr?iudulent  contravention 
of  t|ie  law. 

Judgment. 
Sir  IV.  S»«— -It  is  the  clear  duty  of  the  Court  to 
enforce  the  provifions  which  the  wifdom  and  humanity 
of  the  legiflature  have  made  for  the  regulation  of  this 


(j)  By  50  Geo.  3.  f .  33.  the  7th  claufe  of  the  aft,  it  is  enadted, 
That  from  aod  after  the  firft  day  oi  jiugufi  1790,  it  (hall  not  be 
lawful  for  any  perfon  to  become  a  mafter,  or  take  or  have  the  com* 
maud  or  charge  of  any  fuch  ftip  or  ▼effel,  at  the  time  he  (hall  clear 
out  fnjm  any  port  of  Gnat  BriiMn,  for  purchafing  aqd  carrying 
|l^ve|  from  the  coaft  Qijifrica^  unlefs  fuch  matter  or  perfon  taking 
or  having  the  charge  or  commaiid  of  any  fuch  (hip  or  Teflel,  (h^U 
have  made  path,  and  delivered  in  tq  the  coll^ftor  or  other  chief 
officer  of  the  cuftoms,  at  the  port  where  fuch  (hip  or  veffel  (hall 
dear  out,  a  certificate,  attefted  by  the  refpefiive  owner  or  owners^ 
that  he  has  already  ferred  in  fuch  capacity  during  ope  voyage,  or. 
(hall  have  ferved  as  chief  mate  or  furgeon  during  the  whole  pf 
two  voyages,  or  either  as  chief  or  other  mate  during  three  voyages, 
in  purcha(ing  and  carrying  (laves  from  the  coaft  of  Africa^  under 
paui  that  fuch  mafter  or  other  perfon,  taking  or  having  the  charge 
or  command  of  any  fuoh  (h;p  or  yefiel»  and  ^o  the'  owner  or 
owners  who  (hall  hire  or  employ  fuch  perfon'i  (hall,,  for  every  fuch 
offence  refpedively,  forfeit  and  pay  th<^  fum  oJF  /.5C0. 
*  And  by  the  14th  claufe,  **  before  any  (hip  or  veflTel  pro* 
^eeds  to  fi»a,  the  mafier,  officers,  txA  marines,  (hall  fig^  and  execute 
articles  of  agreement,  and  a  mufter  roll,  in  tht  prefence  of,  and  wit- 
9fffed  by  tbe  clearing  officer,  and  out  of  the  ticlefmeii  of  the  port 
from  whpnc^  the  (hip  departs  ;  and  duplicate  of  the  articles  of 
agreement  and  mufter  roll,  duly  figned  and  executed>  (hall  be  de- 
livered to  the  aforefaid  clearing  officer,  in  order  to  its  being  lodged 
with  the  proper,  officer  in  the  Caftoin  H9ufe;,  according  (o  t^e 
ijtfiQs  hereunto  fumczed,"  &c. 

trade* 
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The        trade.    In  any  petition  for  wages  founded  on  fertieei 

_    ^  in  tWs  fpecies  of  commerce,  I  fliall  think  it  my  duty 

jsw.  ltd,     to  look  very  particularly  to  the  enadments  of  ^hofe 

Statutes,  in  which  particular  duties  are  impofed  upon 

the  parties  engaged  in  condu£ting  it.     It  is  perfedly 

obvious  that  all  the  laudable  intentions  of  the  legiih^ 

ture  may  be  frustrated  with  impunity^  if  an  ofteniible 

mafter  can  be  fet  up,  to  ferve  any  private  purpofe  fub« 

fifling  between  the  real  mafter  and  the  ownors  of  tbe 

vefieh    Ft  is  by  no  means  a  fuiEcient  anfwer  to  thii 

.  obje&ion  to  fay,  that  it  comes  with  a  very  bad  grace 

from  the  owner  himfelf,  with  whom  this  illegal  tranf- 

adion  may  be  fuppofed  to  have  originated.    It  is  the . 

duty  of  the  Court  ae  officio  not  to  fhut  its  eyes  agaioft 

any  criminal  act  appearing  in  the  face  of  the  petition,  io 

the  very  terms  in  which  it  is  pleaded,  viz.  ^^  that  Tajn 

Jor  aded  as  mate,  and  that  it  was  agreed  that  the  (hip 

ihoald  be  cleared  Qut  under  William  Taylor  as  oflenfi* 

ble  mafter,  and  that  after  the  veflel  was  cleared  out 

Fmce  ihould  take  die  command,  and  that  for  fuch 

Ibrvices  Taylor  was  to  recdve  fo  much.'*  No  ezplana« 

tion  is  offered ;  and  the  Court  is  led  to  prefume  that 

what  has  been  fo  done^  has  been  done  for  the  purpofe 

of  defrauding  the  law.    I  will  not  abfolutely^  at  this 

moment,  reje£t  the  petition ;  I  will  give  the  party  an 

opportunity  of  offering  his  explanation,  but  I  ftall 

certahily  expeA  it  to  be  fuch  as  will  fhow  an  innocept 

purpofe,  and  fteer  clear  of  any  purpofe  to  elude  this 

^ovifions  of  &e  law. 

^M.  nth.  On    a   fubfequent   day    this    caufe     came   on 

again,  when  an  additional  article  was  pleaded, 
ftating,  ^^  that  Taylor  had  fo  a£te4  as  oftenfible  mail 
^r  at  the  requeft  of  the  owner,  and  of  Pince  the  real 
mafter,  for  the  purpofe  of  obtaining  a  crew,  ftwte 

^inc(^^  charjiftW  for  qru^lty  was  fo  well  known  that 

be 
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he  would  not  have  been  able  to  have  procured  men*         The 
That  the  parties  were  not  apprised  (hat  he  was  aft-     anoua^p, 
jpg  in  viplation  of  any  law/'  Ahi.  2ad, 

iSo|. 

Judgment  re/un^d. — When  this  fummary  petitioii 
came  before  the  Court  on  a  former  day  it  was  pleaded, 
*<  that  JV.  Taylor  }iad  been  hired  to  ad  as  mate,  but 
that  he  entered  into  a  £^ther  agreeqient,  that  he  fliould 
alfo  ad  as  oftenfible  qiafter  for  various  piupofes  in  the* 
clearing  out  of  the  yeflel/'    An  objection  ^as  then 
taken,  that  fuch  an  agreement  was  repugnant  to  the  pro* 
yifions  of  the  Ad  of  Parliament  (^),  that  it  was  there.  C^)  30  g-  h 
fore  a  turpis  coittraHusy  \vhich  would  defeat  any  appli*  ''  ^^' 
cation  to  obtain  the  aid  of  a  Court  of  JuAice  %o  carry 
it  into  effed.     The  Court  gave  the  party  an  opportu«r 
mty  of  explaining  the  circumftances  \f  hich  had  led  to 
this  proceeding,  in  order  to  fliew  that  he  had  entered 
into  the  agreement  from  ai^  ixmocent  motive,  and  with* 
OQt  the  defign  of  producing  any  mifcl^evous  effed^ 
It  is  now  ftated,  ^^  that  lie   entered  into  the  agree? 
ment,  becaufe  Pince  was  ^  man  of  fuch  a  cruel  charac 
ter,  that  l}e  would  not  have  been  able  to  procure  men, 
and  that  the  mate  was  not  aware  of  the  provifions  of 
the  AQ  of  Parliament/^    Ignorance  of  the  law  cannot 
be  averred  as  a  juilification  in  any  cafe,  more  particu- 
larly with  regard  to  the  ads  in  queftion,  which  con? 
tain  particular  provifions  for  making  the  law  on  this 
fttbjed  familiarly  known,    by  (licking  them  up  in  s^ 

confpicioiis  part  of  tl^e  ihip  {b). 

That 

{i)  **  That  the  mafteri  &c.  of  e^ery  fuch  fliip  or  veflel  flial^ 
(auTe  a  printed  abftraft  of  thia  ad,  and  alfo  a  copy^  of  the  fchedule 
{^)  nnd  pf  thp  niulter  to11|  refpedlively  annexed  to  this  ad,  to  be 

hw^jj 
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The  That  this  agreement  is  a  contravention  of  the  Aft  of 

vanouard.    Parliament  cannot  be  denied ;   neither  can  it  be  dif- 


ihv.  ztd,  puted  that  if  fuch  a  praftice  was  .continued,  the  whole 
*^*'^'  effeft  of  the  regulation  would  be  defeated.  It  is  not  for 
me  fitting  here  to  reprehend  the  policy  or  the  morality 
of  a  trade  which  is  continued  to  be  permitted  by 
law;  but  it  is  certainly  my  duty  to  keep  as  rigidly  as 
poffible  to  the  letter  of  thofe  provifions,  which  the 
wifdom  of  the  legiflature  ha6  framed,  by  way  of 
falutary  controul  over  the  manner,  in  which  it  is 
to  be  conduded. 

Then  if  this  is  a  contraft  in  violation  of  the  Aft  of 
Parliament,  what  will  be  the  confequence  i  That  the 
contrafting  parties  are  in  pari  delido ;  that  one  is  not 
at  liberty  to  fet  it  up  againft  the  other,  and  to  allege 
that  he  was  induced  by  the  other  to  enter  into  fuch 
an  illegal  contraft*  It  is  as  much  the  duty  of  the  one 
not  to  yield  to  temptation,  as  it  is  of  the  other  npt 
to  propofe  an  illegal  temptation.  In  fuch  a  Cafe, 
the  law  refufes  to  interpofe  between  them,  and  leaves 
them  to  avail  themfelves  of  their  difhoneft  engage* 
n^ents  as  they  can*  As  to  the  reafon  advanced,  ^^  that 
the  real  mafter  was  notorioufly  of  fo  cruel  a  dif? 
pofition,  that  he  could  not  obtain  men"-— Is  not  that 
a  fraud  upon  every  man  that  entered  on  board  thjO 
fhip  ?  If  the  mailer  was  a  perfon  under  whom  no 
one  would  voluntarily  fhip  himfelf,  was  it  not  a  grofs 
aft  of  fraud  to  entrap  men  into  a  fituation  of  com 
neftion  with,  and  fubordination  to,  fuch  a  perfon. 

hung  up  and  affixed  to  the  mod  pubHc  place  of  fuch  (hip  or  veffelt 

"^       and  (hall  caufe  the  fame  to  be  conftantly  kept  and  renewed*  fo 

that  at  all  times  they  may  be  acceffible  to  the  officers  and  fea« 

inen  on  board  fuch  (hip  or  yefrel.  under  penalty  of  £.  to/'*-* 
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When  I  recolle£k  that  the  whole  purpofe  of  the  zOl        Tfce 

*      *  ,  Vanguard. 

was  to  guard  agamfl:  cruelty^  and  againfl:  habits  of  ^ 


ferocious  difpofition,  to  be  exercifed  upon  the  perfons  ^TzoL^* 
jfubjefiked  to  his  command,  and  when  I  fee  that  the 
cfied  of  this  contrivance  has  been  to  entruft  a  perfon 
with  the  management  of  this  kind  of  cotnmerce, 
whom  the  policy  of  the  law  would  have  excluded,  I 
I  cannot  but  confider  it  as  a  very  grofs  cafe.  Both  the 
parties  are  equally  guilty  of  fraud,  ujpon  every  perfon 
who  entered  on  board  the  fhip,  as  well  as  upon  the 
general  policy  of  the  law.  It  is  faid  that  to  rejed  this 
demand  cannot  affe£t  the  continuance  of  fuch  a 
praftice— I  am  of  a  different  opinion.  The  praftice 
will  not  be  carried  on  unlefs  inftruments  can  be 
procured  ;  arid  I  truft  it  will  be  fome  ^ifcouragement, 
that  parties  Ihould  know,  that  they  will  not  be  per- 
mitted to  refort  to  the  affiftance  of  the  law  to  enforce 
their  demands  under  fuch  agreements.  On  every 
ground,  I  am  of  opinion,  that  the  petition  is  inadmiffi- 
ble,  and  that  the  explanation  offered,  inftead  of  afford, 
ing  any  excufe,  is  an  aggravation  of  the  offence. 

It  being  reprefentcd  that  the  mate  had  not  only  loft 
dl  his  wages,  but  that  he  had  been  obliged  to  find 
his  way  home  from  the  coaft  ol  Africa^  and,  the  owner 
having  been  equally  guilty,  the  Court  gave  no  cofts. 

THE  FREDERICK  AND  M AH Y  ANN,  n^,  t6th, 

AvDRiESEN,  Mafter.  ^^°^' 

'J^iHS  was  a  cafe,  on  the  claim  of  the  (hip's  company  i.uercrttof  ma. 
of  the  Ceres  privateer  to  fhare  in  falvage  decreed  Ji-^m  JhtepJ 
to  be  paid  on  the  ^-capture  of  fome  Britijh  property  on^aard'c'^*"' 
on '  board  this  veffel,  effeded  by  Barnaby  Vick  •  and  p^I***  ^«*^*'^ 
eight  others  of  the  crew  01  the  Ceres^  from  on  board  ft)ip'scrcw,»nd 
a  prize  belonging  to  the  privateer,  which  the  faid  Vick  (hip's  crew'Jo*  * 
vas  conducing  mto  port  m  the  capacity  of  prize  tcrctts,  ;,cquircd 
matter.  On  ^  '**'"'• 


(ho 
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The  On  the  fart  of  the  privateer  the  King^s  AdvecaA 

.'"  m"""  ftatcd— That  the  Frederick  and  Mary  Ann  was  a  Dutch 
Ma&t  Ann,  y^^l  which  had  been  captured  by  an  Englijb  privateer, 
"^^TihT"  *^  ^^  afterwards  re-taken  by  the  French^  and  wai 
*^^"  iinally  re*captured  by  the  prize  mafter  of  the  Prince^ 
who  was  condu&ing  the  Prince^  a  prize  belonging  to 
the  Ceres  privateer,  into  port*  Some  part  of  the  prize 
had  been  condemned  as  droits,  as  Dutch  property  taken 
by  a  non^-commiffioned  captbr,  and  other  i>arts  had 
been  reftored  to  the  Britijh  proprietors  oii  falvagc; 
The  prefent  claim  is  inftituted  on  the  part  of  the  (hip's 
tompaxiy  of  the  privateer,  to  ihare  in  the  interefts  of 
falvage  accruing  on  the  re*capture,  aiid  that  not  only 
on  general  principles  of  equity,  but  alfo  under  the 
exprefs  agreetnent  of  the  fhip's  articles,  in  which  it  is 
provided  j  '^  that  aiiy  of  the  crew  who  ihould  be  put 
on  board  a  prize,  and  taken  prifoners,  flibuld  (hare  in 
prizes  made  by  the  privateer  during  their  abfence.' 
This  article  neceflarily  implies  a  reciprocal  rightj  on 
the  part  of  the  crew,  to  Ihare  in  any  prize  intereiU 
that  may  be  acquired  by  fuch  peHbns  in  the  courfe  of 
their  feparate  employment. 

On  the  other  Jide  Laurence. — ^The  circumftances  of 
this  cafe  prefent  as  gallant  an  a£Uon^  as  perh&ps  ever 
came  to  the  view  pf  the  Court.  This  perfon  was  put 
on  board  the  Prince  to  condud  her  into  port.  In  the 
courfe  of  his  voyage  he  fell  in  with  a  veflel  which  ap- 
peared to  be  an  Englijh  veflel  in  the  hands  of  the 
Frenth.  The  prize  mafler  went  out  in  his  jollj 
boat  to  reconnoitre,  and  having  approached  under 
the  difguife  of  a  French  uniform,  and  in  the  cha- 
ra£ler  of  a  French  officer,  he  boarded  the  veflel^ 
and  oterpowercd  the  French  crew^  and  fucceeded  in 
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0kSdng  the  re-capture  of  a  very  valuable  property.  'The 
It  was  an  zGt  of  mere  perfonal  gallantry ^  independent  an» 
of  his  duty  to  the  privateer,  and  not  wirhin  any  en-  '  /^^  "^ 
gagements  of  reciprocity  arifing  from  the  agreement,  V*^  •«««>» 
which  has  been  mentioned  in  the  fhip's  articles.  The 
ineaning  of  that  article  was  evidently  to  prevent  any 
ttnjuft  preference  in  felefting  men  for  diflferent  fervices, 
and  to  obviate  any  objeftion  agaitift  being  fent,  in  an 
unproteded  ftate,  on  board  sm  enemy's  fhip^  under  a 
Jrilk  of  being  re-taken  by  the  enemy  and  carried  to 
prifon*  With  that  view  it  fecures  an  intereft  in  future 
captures,  to  prize  mafters  and  perfons  put  on  board 
the  enemy's  fhip>  notwithftainding  they  fhould  be 
carried  prifoners  into  the  enemy's  port.  The  equi- 
valent for  the  chance  of  (haring  in  future  captures,  is 
the  fervice  on  board  the  prize  veffel,  and  the  rilk  ot 
perfonal  danger.  It  is  not  neceflary  that  there  fhould 
be  farther  reciprocity  Inferred  to  divide  with  the 
privateer  the  fruits  of  any  enterprise  on  their  part,  fo 
entirely  depending  oil  their  perfonal  addrefs  aUd  gal« 
lantry,  and  fo  foreign  to  the  contemplation  of  the 
parties  in  drawing  up  the  (hip's  articles.  Any  re<* 
capture  that  had  been  made  by  the  privateer  might 
have  been  effeded  without  danger  or  lofs.  On  the 
contrary,  this  attempt  was  hazardous  in  the  extremet 
and  if  the  perfons  who  partook  in  this  enterprlze  had 
been  overpowered  and  fent  to  prifon,  the  tranfaflion 
might  have  been  confidered  as  out  of  the  fhip's  ar« 
tides,  and  fo  far  unjuftifiable,  as  to  have  defeated  any 
claim  that  had  been  fet  up  on  their  behalf  under  them# 
To  confider  the  privateer  therefore  as  entitled  to 
fhare  in  the  fruits  of  thefe  eittrabrdinary  exerdons,  on 
the  grounds  of  reciprocity,  would  be  to  eftablifh  ^ 
fort  of  iniquitous  equity,  where  the  rijQsis  of  the  parties 

4  Ver« 
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FftBBiktcK    were  not  equivalent,  and  in  which  no  real  equity  cm 

maey  ANx.    be  difcenied. 

In  Reply  ^  the  King's  Advocate.^^lt  is  perhaps  wdl 
ii^5!'**  that  this  cafe  has  arifen,  fmce  there  is  now  depending 
for  the  confideration  of  Government  a  cafe  of  confider- 
able  magnitude,  and  of  a  fimilar  nature,  refpeding 
an  interefl  in  a  capture  made  by  the  prize  mafter  of 
the  Viihry^  who  had  been  put  on  board  a  veflel  cap- 
tured by  that  (hip.  The  queftion  in  that  cafe  is,  whether 
the  crew  of  the  ViSory  fhould  Ihare  in  the  interefts  re* 
fulting  from  that  capture,  which  may  be  derived  from 
'the  bounty  of  Government,  It  appeared  to  me  that 
they  (hould  ihare,  according  to  what  I  have  under- 
flood  to  be  the  pradice  of  the  navy.  In  this 
inftance  the  general  equity,  is  farther  confirmed  by 
an  agreement,  which  contracts  for  a  right  to  ihare 
^^  in  any  thing  that  ihould  be  made  during  the 
cruize/'  The  terms  of  the  article  would  extend  to 
head-money,  or  to  any  intereft  acquired  by  the  moll 
adive  exertion,  and  with  the  greateit  perfonal  dan* 
ger;  and  therefore  the  argument  attempted  to  be 
drawn  firom  the  nature  of  the  enterprize, .  and  the 
danger  attending  it,  leads  to  no  concluiion  againit 
the  claim  of  the  privateer,  which  might  have  been 
expofed  to  as  great  danger,  and  yet  have  been 
compelled,  under  the  contradl,  to  divide  the  prize 
with  the  fix  or  feven  men  on  board  the  Princt^ 
who  might  be  all  the  time  lying  in  port.  A  more 
fpecial  coniideration  alfo  arifes  from  the  danger  to 
which  the  property  entruiled  to  their  care  was  ex- 
pofed ;  an  infurance  had  been  efie&ed  on  that  prize 
which  might  have  been  vitiated  by  this  ad,  as  a  wilful 
and  unjuftifiable  deviation  ;  If  the  attempt  had  failed, 
and  the  prize  mailer  had  been  repulfed,  the  confe* 
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^viences  might  have  been  fatal  to  the  property  in  the        The 
Prince^  which  might  in  tiurn  have  been  re-captured      ■^''•^■^'c* 
by  the  French  crew^ 

JUDCMENT.  iVet;   26ih, 

.  Su-  W.  Scott,— Tht  faftg  of  this  iiafe  are  gene-.  ^  "^'^5. 
rally  admitted,  and  ftand  without  controverfy  between 
the  parties.  It  appears  that  the  Ceres  privateer,  having 
a  crew  of  i  oo  men  had  re-captured  an  EngHJh  veffel, 
the  Prince^  and  had  put  a  prize  mafter  and  eight  men 
on  board,  with  orders  to  make  Jerfey  or  any  port  of 
England.  In  proceeding  on  that  courfe,  they  defcried 
another  veffel,  which  they  confidered,  from  her  ap- 
pearance, to  be  a  prize  in  the  poffeflion  of  the  French^ 
afid  concerted  a  plan  of  re-capture  with  fo  happy .  a 
mixture  of  addrefs  and  gallantry,  that  what  feemed 
an  enterprize  of  apparent  danger,  was  accompliihed 
wthout  any  lofs.  To  all  expreffions  of  eulogium  on 
the  merit  of  thcfe  individuals  I  readily  aflent.  But  the 
queftion  is,  whether  they  are  endtled  to  take  the 
whole  benefit  to  ihemfelves*  I  have  always  under* 
ftood  it  to  be  the  general  pra&ice  of  the  Navy,  as 
fated  by  His  Majefty's  Advocate,  that  prize  in- 
terefts  acquired  by  a  prize  mafter  en  board  a  captured 
fcip,  fliall  enure  to  the  benefit  of  the  whole  fliip's 
company.  I  am  not  aware  of  any  inftance  in  which 
this  rule  has  been  recognized  or  eftabliflied  by  the 
decrees  oi  this  Court.  It  has  prevailed,  I  conceive, 
without  judicial  authority,  on  the  general  notion 
which  has  been  enteruined  of  the  intrinfic  equity  of 
fuch  a  comnmnication  of  intereft. 

With  refped  t6, privateers,  the  fliares  of  different 
]>erfons  concenwd  are  regulated  by  article)  of  a^ree^ 
ment,  and  whea  tfeq^p  articles  are  not  literally  ap- 
plicable to  the  drcumftances  of  the  capture,  their 

voi,^  VI.  <l^  place 
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The  place  mud  be  fupplied  by  the  principles  of  nattiral 

**amV^*  equity  and  reafon.    By  the  1 3th  article  of  the  agree- 

MAKTAw!f.  „jQ^(  jjj  ^i^^  ^jj-g^  j^  jj  fpeciaiiy  provided,  **  that  thofe 


J9^.  2(th/    ^^o  are  embarked  on  board  prizes  taken,  and  made 
»^°5-       prifoners,  or  fliipwrecked,  ihall  fhare  in  every  thing 
taken  by  the  privateer  in  their  abfence.**     The  ar- 
ticle  is    rather  ftrangely  worded,  becaufe  bemg  in 
the  conjundive,  it  might  feem  to  imply  that  it  would 
beneceflary,  that  perfons.  flionld  be  both  £MBark£I> 
and  TAKE^  PRISONERS  to  be  entitled  to  the  benefit 
of  it :  though,  I  prefume,  it  was  not  fo  underftood^ 
but  that  it  would  be  fufficient,  that  they  were  em- 
barked in  a  fervice,  on  which  either  of  fuch  confe* 
quences  might  be  apprehended  to  enfue.    The  con- 
duding  part  of  the  article  is  very  comprehenfive, 
^  that  they  ihall  fhare  &n  tout  ce  que  /era  fiut^^^  the 
ankles  bdng  drawn  up  in  French^  as  the  veflel  was 
a  Jerfiy  privateer.    If  that  benefit  awaited  thofe  who 
were  detached  from  the  veflfel,  it  k  to  be  inferred, 
I  think,  that  the  periods  on  board  the  privateer  muft 
ezpeA  to  ihare  in  any  capture  or  re-capture  made 
by  thefe  individuals^     If  not,  there  would  be  an 
entire  want  of  reciprocity^  and  a  danger  of  that  irur 
quitous  equityy  which  has  been  fo  much  apprehended 
on  the  other  fide. 

In  anfwer  to  all  arguments  drawn  fi*em  the  perfonai 
merit  and  gaHantry  (tifplayed,  it  is  obvious  to  obferve^ 
that  thefe  qualities  might  hare  been  as  confpicuoos  in 
any  capture  made  by  thjs  privateer.  She  might 
have  engaged  a  vefiel  of  fuperior  foKrCi  and  have 
exerted  as  much  addrefi  and  bravery,  and  with 
equal  fuccefs.  The  perfonal  merit  of  the  re-captors, 
therefore,  vill  not  affied  the  legal  confidcration  of  the 
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queftion  before  the  Court.    It  is  faid,  that  it  will  be        The 
hard  on  thefe  individuals  to  have  the  ffuits  of  their        and 
enterprize  diminifhed,  by  dividing  them  with  the      ^^^ 
privateer,— but  have  they  not  had  an  equivalent  in     M»'-a6ih^ 
their  right  to  partake  in  the  intermediate  exertbns  of 
the  privateer?  They  cannot  expe£l  to  reap  the  benefit 
of  their  agreement,  and  to  be  permitted  to  renounce 
the  difadvantages  refulting  from  it.     They  muft  take 
both  together.    It  is  faid,  that  they  might  have  beea 
captured  in  that  enterprize,  out  of  the  line  of  thd^ 
duty,  and  that  then  they  might  have  forfeited  the 
benefit  of  the-  agreement.-<*I  will  not  take  upon  my- 
felf  to  fay,  what  might  have  been  the  confequences^ 
as  to  any  enterprize  wildly  imdertaken.    This  is  not 
fuch  a  cafe.    It  is  admitted  that  the  defign  was  wifely 
and  prudently  accompliihed ;  and  there  isnoGburt^ 
in  which  the  re-capture  of  Britijh  property  out  df  ttue 
hands  of  the  enemy,  could,  I  conceive,  be  coniidefed 
as  a  violation  of  duty,  in  the  fituation  in  which  tfiefe 
perfons  were  placed.     On  thefe  grounds  I  am  of  opi* 
nion,  that  the  reward  of  falvage  enures  to  the  benefit 
of  all  united  in  the  common  cruize,  as  part  of  that 
undertaking;  and  that  the  principle  of  reciprocal 
equity  applies  to  one  defcription  of  capture,  as  well 
as  to  another.    It  never  could  be  the  meaning  of  tne 
articles,  that  perfons  embarked  on  board  a  prize  fliip, 
fhould  fhare  with  the  privateer  in  her  captures,  and 
that  the  privateer  fhould  not  fhare  with  them  in  any 
captures  which  they  njight  make. 


0^2  (laflance 
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^/^-'^^  (Inftance  Coort) 


THE  L'EOLE,  RoiUau,  Mailer. 


si.yei,  fcnt  ai  'ipKtis  \ffzs  2l  cafc  of  appeal  from  the  Vice-Admiralty 

prhTczis;  *  Court  of  Barhadoes^  which  had  condemned  the 

^ftef*Africt!  cargo  of  flavcs,  as  imported  into  Barbadoes  contrary 

tjBarbadoei,  ^q  ^^6  provifions  of  the  Afts,   illli  Ch.  2d,  7th  & 

at  priEc  (here,  8th  W.  ^d,  and  the  a6th  and  -^oth  of  his  prefent 

/«W,  under «be    .^   .   ^^     /   > 

revenue  lawi,       MajClty  {dj, 

and  condemned    *«r/*  ^     t       ^  t»     r       r^  t    t  t 

0i  f^^ftittdj^u       In  fupport  of  ihe  jentence  vf  the  Court  beiow^  the 

King^s  Advocate  and  Swabey. — ^This  was  a  French 
teflel,  which  had  been  captured  by  three  privateers  on 
the  coaft  of  Afrka^  with  a  cargo  of  European  goods 
and  a  few  ilaves  on  board.  After  the  Capture,  the 
captors  continued  to  traffic  on  the  coaft ;  and  having 
difpofcd  of  the  prize  cargo,  they  purchafed  200  flavcs, 
'  and  put  them  on  board  this  fhip,  and  fent  them  v^  ^ 
the  iiland  of  Barbadoes.  On  thefe  fads  two  points 
arife,  on  which  a  breach  of  the  revenue  law  may  be 
affigned :  Firfl,  that  before  the  prize  veffel  was  con- 
demned,  fhe  was  not  entitled  to  a  Britijk  regSMft 
and  confequently  could  not  trade  to  the  Brittjh  iflands* 
Idly,  That  it  was  a  confignment  in  direft  violation  of 

'(i)  39  G.  3.     the  Ads  of  Pariiament  (*)  that  had  paffcd  for  the  r^jnt- 

c.  lio.  )  39.  ^    ^  *^  •  " 

(a  J  'WlMii..iIie  caufe  came  firS  before  tbe  Covit,  it  waio^ 
fenred,  that  the  Sentence  of  the  Court  beTow  pronouoced  t!be  con- 
demnation of  the  goods  at  good  atfd  lawful  prise.— *From  vthkk 
^erm  it  appearid  doubtful  whether  the  proceedings  kad  been  in  tbe 
Prize  Courty  or  in  tlie  Revenue  Court  of  Admiralty.  The  Oiait 
^redled  the  matter  to  be  referred  back  for  informatlofo.  It  wat 
now  certified  by  the  Judge  of  the  Vice-Admiraky  Court/  ditt  tkf 
proceedings  had  been  in  the  Revenue  Court  ;  that  thrre  bad  bfCa 
ar  miflake  in  recording  the  ternM  of  the  fentence  a»  good  and  lawM 
frimef  tnflead  of/tizure, 

7  latio^ 
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lation  of  the  flave  trade,    and   more  efpecially  of  ,      The 


EoLE. 


that  provifion  (a)  which  direft?  that  that  trade  ^ 
flnll  only  be  carried  on  by  veffels  belonging  to  the  />*<•  3d, 
ports  of  London^  LJverpooly  and  BriJloL  The  only 
fuggelQon  that  is  offered  in  judification  of  thefe  irre.  <«)  19  g.  3. 
gularities  ir,  the  convenience  or  benefit  of  the  fpe-  ^  '  ^  ^^* 
culation.  But  the  Court  will  not  permit  fuch  a  plea 
to  be  fet  Tip  againit  a  manifeft  violation  of  an  Aft  of 
Parliament.  The  fuppofed  conveniencies  in  this  in- 
ftance  arc  encountered  by  more  forcible  con(idera,tioM 
of  the  faihe  nature ;  fince  e;xperience  has  Ihewn,  efpe- 
dally  during  the  latl  war,  in  the  capture  of  two  Por^ 
tugueze  veffels,  tlie  neccffity  of  reprcffing  the  mif. 
chiefs  arifing  -on  the  coafl  oi  Africa ^  from  captors 
proceeding  to  difpofe  of  prizes  there  without  the  cog- 
nizance of  any  Courts  of  Juftlce ;  from  which  it  has 
happened,  that  when  reftitution.has  been  decreed,  the 
property  has  been  diffipated,  and  no  proceeds  ar^ 
forthcoming  to  anfwer  the  demands  of  the  claimant. 

On  the  other  Jidcy  Arnold  and  Laurence. — ^This  was 
a  tranfaftion  proceeding  out  of  a  cargo  of  a  French 
ihip,  that  had  arrived  on  the  coafl:  of  Africa^  and  ha4 
begun  to  trafBc,  when  ihe  was  feized  by  the  captors. 
The  articles  of  the  outward  cargo  wer^e  evidently  of 
no  value,  but  for  that  particular  trade ;  and  there«> 
fore  the  captors  tliought  themfelves  warranted  la 
difpofing  of  them,  and  (hipped  the  prefent  cargo  as 
the  proceeds  of  prize ^  and  fent  them  to  Barbadots 
for  the  very  purpofe  of  being  condemned.  This  in- 
tention appears,  from  letters  which  were  written  by 
them  to  their  agent  at  ^Barbadoes.  All  the  papers 
and  neceffary  documents  wer;  fent  there  for  the  pur^ 
ppfe  of  adjudication.  Proceedings  had  been  inftituted 
a^ainft  t)ie  veffel  m  the  Prize  Court,  as  a  French  veffel^ 
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Th«        and  ihe  had  been  condemned,  without  any  particular 

^  ^^^^       notice  being  taken  of  the  cargo.     A  few  days  after* 

jif^'S^f     ward$,  upon  the  nth  February ^  an  information  was 

laid  againft  the  cai^o  by  Lieutenant  Duncan^  of  His  Ma^ 

jelly's  ihip  the  Serapis^  who  had  juft  arrived  from  the 

coafl:  oiJ^rka^  and  who  was  acquainted  with  the  wtiole 

be .  tranfaftion*    It  appears,  aifo,  that  the  captor  had  con. 

fulted  this  perfon  on  the  coafl  of  Africa^  as  to  the 
courfe  which  he  was  purfuing,  and  that  no  objeflion 
was^  then  fuggefted  by  him  againfl  the  legality  of  the 
meafure.  In  this  flate  of  the  proceedings  in  the  Court 
below,  when  the  captors  had  a6lually  fubxnitted  their 
cafe  to  the  Prize  Court  of  Admiralty,  it  was  not 
competent  to  that  Court  to  admit  a  fuit  to  be  intro- 
duced in  another  form,  and  in  another  branch  of  the 
Admiralty  jurifdidHon.  The  fef^g  of  the  cafe  were 
already  before  the  Court,  in  the  difclofure  which  the 
,  captors  had  themfelves  made ;  and  if  the  Court  had 
deemed  it  an  illegal  exercife  of  the  prize  commiffion, 
-  it  was  in  the  power  of  that  Court  to  have  condemned 
the  property  to  the  Cro>^Ti,  and  to  have  proceeded 
with  all  the  efied  of  a  penal  jurifdidion.  The  offence 
alledged,  is  imporlaiion  contrary  to  law — ^But  the  term 
importation,  is  not  to  be  taken  ahfolutely,  and  without 
reference  to  the  intention  of  the  party.  The  veffel 
might  have  come  off'  the  ifland  for  the  pnrpofe  of  ob- 
taining information.  The  defign  of  importing  contrary 
CO  law,  the  quo  animo^  feems  to  be  the  effential  part 
of  the  offence.  In  this  inflance  the  intention  is  enr 
rirely  wanting ;  fincc  the  cargo  was  fent  in  for  the 
very  purpofe  of  bemg  fubmitted  to  the  Vice- Admiralty 
Court,  and  of  recdviog  the  fand:ion  of  its  authority. 
As  to  what  is  f;^d  of  the  infuffidency  of  the  excufe 
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afligned,  it  is  to  be  remembered,  that  it  was  not        The 

merely"  matter  of  convenience,  but  of  abfolute  ne- 


^effity,  that  fuch  things  as  conflitutc  cargoes  for  traffic      Drc.  34^ 
on  the  coaft  of  Africa^  fliould  be  difpofed  of  in  that       *^ 
country.     There  fecms  to  be  no  alternative,  except 
that  of  throwing  them  into  the  fea,  or  of  fending 
them  to  the  Wejl  Indies  to  be  condemnecf,  and  from 
thence  to  be  configned  again  to  this  country  for  ialc^ 
at  their  European  value,  to  become  a  fecond  tiitie  part 
of  an  outward  cargo  to  the  coaft  of  Africa.    Thi8 
would  be  to  impofe  a  burthen  on  the  captor,  which 
would  render  his  prize  of  no  valu&.     In  the  cafes 
which  have  been  mentioned  of  Partuguefe  ihips  (the 
Real  Duqiie  and  others,)  the  feizure  was  iuftified  in 
fome  meafure,  by  the  Proclamation  which  had  been 
iflued  by  the  Government  of  Portugaly  declaring  war 
againft  Franccy  though  it  was  afterwards  withdrawn. 
In  thofe  cafes  the  neceilliy  of  felling  on  the  coaft  was 
fo  apparent,  that  it  was  made  a  principal  part  of  tJhe 
claimant's  prayer,  that  they  (hoaltl  be  entitled  to  the . 
amelioration  qf  the  property,  and  to  the  benefit  arifmg 
from  that  converfion. 
Judgment. 
Sir  W.  Scott. — ^This  is  an  appeal  from  the  con* 
demnation  of  the  cargo  in  the  Revenue  Court  of  Ad- 
miralty, in  the  iiland  of  Barbadocs.     It  appears  that 
this  vcfTel,  being  a  French  veffel,  had  been  captured 
by  three  privateers  on  the  coaft  of  Africa ;  that  theric 
were  1 4  flaves  on  board  the  prize  fhip,  who  were 
taken  out,  and  put  on  board  another  veflel ;  that  the 
remainder  of  the  cargo  was  bartered  away  on  tlie 
coaft  for  a  pretty  numerous  cargo  of  flaves,  who 
were  (hipped  on  board  this  veffel,  and  fent  to  Bar^ 
badges  to  be  condemned  as  prize.    The  (hip  arrived, 
and  pKceedings  were  accordingly  inftiiuicd  in  the 
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Prize  Court.  An  ordinary  libel  was  given  in,  not 
dating  how  the  flaves  hs^d  been  acquired,  though  this 
^'^s^»  faft  appears  to  have  come  out  on  the  examination* 
Whilft  thefe  proceedings  were  pending,  a  feizure  is 
made,  under  the  Navigation  Law,  by  a  naval  officer 
in  His  Majc;/ly's  feryice^  and. an  hxfqrmation  is  lodged 
in  the  Revenue  Court  of  Admiralty  againft  the  cargo* 
The  Judge  has  condemned  the  cargo,  on  that  ground, 
for  a  breach  of  the  Revenue  Laws,  and  I  am  of  opi- 
nion  that  the  fentence  was  properly  given.  It  is  ad- 
mitted that  the  cargo  is  not  prize  in  its  own  nature, 
but  at  the  utmoft  only  the  proceeds  of  prize,  on  a  con- 
verfion  of  the  property  ;  and  it  is  faid  on  that  account 
to  befubjeft  to  the  jur^fdiftion'pf  the  Prize  Court,  I 
am  yet  to  learn,  that  the  proceeds  of  prize,  illegally 
converted  and  to  any  extent^  and  at  ^y  diftance  from 
the  original  *form  of  the  fubjecl-matter  of  the  prize 
taken^  are  entitled  to  the  privileges  of  Prize  Property, 
fo  as  to  retain  the  right  of  being  fo  confidered,  at  the 
inftance  of  the  perfons  who  have  illegally  or  unjufti- 
fiably  converted  it.  Over  proceeds  lawfully  or  juft?. 
fiably  converted,  the  Court  has  jurifdidion ;  the 
property  in  that  cafe  continues  prize :  But  if  the 
•  |>artics  have  departed,  without  any  juftification,  from 
their  inftrudlions,  and  have  been  carrying  on  a  com- 
merce voluntarily  affumed,  and  to  any  extent,  the 
Court  will  not  continue  to  property  fo  acquired  the 
character  and.  favoured  rights  of  prize  property  ia 
their  behalf. 

The  queflion  is  then.  Whether  there  was  any  thing 
to  juftif^  fuch  converfion  ?  Authority  there  could  be 
jione,  as  there  was  no  Court  in  that  part  of  the  world 
undci"  whofe  authority  the  ccnverfion  could  be  made. 
All  that  is  alledged  is,  that  it  was  done  with  fome 
fort  of  approbation  of  ibe  naval  officer y  who  was  at 

that 
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that  time  on  the  coaft,  but  went  afterwards  to  Bar*        tw 
badces^  and  in  confequence  of  his  knowledge  of-  the 


circumftances,  made  a  feizure  of  the  cargo  on  its  ^^- 3d» 
arrival.  It  is,  I  think,  a  little  too  ftrongly  ftated,  to 
fay,  **  that  it  was  done  under  the  apfrohation  of  that 
Gentleman,"  fmce  all  that  appears  is,  that  he  made 
no  obje£tion  at  the  time,  but  that  afterwards,  on  re* 
conlideration,  he  altered  his  opinion,  and  declared 
that  he  would  feize.  If  he  had  given  the  moft  direft 
approbation,  it  could  have  made  no  difference,  on 
the  queftion  of  law,  nor  could  it  h^ve  ferved  in  anv 
manner  as  a  juftiiication  to  the  parties. 

As  to  the  plea  of  ncceffity  —  Was  there  -any 
neceffity  ?  It  is  to  be  obferved  in  the  firft  place,  that 
captors  have  no  right  to  convert  property,  till  it  ha9 
been  brought  to  legal  adjudication  ;  they  are  not  evea 
to  break  bulk,  they  can  have  no  juftification  for  con^ 
verting  fuch  property,  except  in  cafes  of  phyfical  ne- 
ceffity, which  overpowers  all  ordinary  rules.  If  a 
cafe  arifes  in  a  diftant  part  of  the  woi^ld,  and  it  is 
fcewn  that  the  goods  were  perifhing,  I  muft  not  dqiy 
that  fuch  a  juitifying  caufe  of  converfion  might  be 
pleaded  upon  property  fo  acquired ;  but  no  fuch  cafe 
is  prefcnted  to  the  Cpurt.  It  is  not  alleged  that  th^ 
cargo  was  perifhing,  but  merely  thai  the  goods  could 
not  be  fold  as  well  elfewhere,  or  in  other  words,  that 
it  would  not  be  fo  good  a  prize.  1  hat  is  not 
enough.  It  is  not  even  averred  in  any  affidavit,  that 
the  goods  wtre  of  a  periflaable  nature,  or  if  perifliable, 
that  they  might  not  have  been  difpofed  of  to  fome 
•ther  trader  on  the  coaft.  Suppofe  the  Court  had 
gone  fo  far  as  to  juftify  a  converfion ;  I  cannot  but 
^ink  that  the  barter  for  Haves  i$  the  lail  mode  of 

conyerfidn 
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The        cofiYerfion  that  (hould  hzvcbeea  adopted.    The  cap* 

^^^'       tors  migfat  have  taken  gold-duft,  or  other  articles  of 

Dec.  3d,      commerce,  known  in  the  traifick  of  that  country.   To 

^^^        trade  in  flaves,  is  a  fpecies  of  commerce  which  the 

humanity  of  the  Legiflature  has  fenced  round  with 

peculiar  regulations,  every  one  of  which  is  overlooked 

in  this  aft  of  thefe  individuals. 

It  is  faid,  that  the  regulations  of  the  Slave  Trade  do 
not  apply  to  cafes  of  prize.  If  a  French  (hip  (a)  is 
captured  with  a  cargo  of  flaves  on  board,  I  adiniti 
they  muft  be  brought  to  adjudication  in  the  condition 
in  which  they  were  found.  But  if  I  take  a  French  veflfel, 
.otherwife  loaded,  and  make  her  an  open  veifel  for  the 
traiEc  of  flaves,  it  becomes  then  a  voluntary  commerce, 
and  is,  to  all  intents  and  purpofes,  Britijb  commerce^ 
fubjeft  to  Britijh  regulations.  It  has  been  urged/that 
this  cargo  was  brought  in  for  adjudication^  and  not 
for  importation  or  fale,  until  a  fentence  of  the  Prize 
Court  fhould  be  obtained.  But  the  captors  had  no 
right  to  apply  for  any  fuch  fanfUon,  with  refped  to  a 
cargo  which  confided  not  of  prize  goods,  but  of 
goods  obtained  in  commerce.  They  may  have  been 
innocently  miflaken,  but  I  am  of  opinion,  that  the 
Judge  of  the  Court  below  a&ed  right,  and  that  when 
the  feizute  was  made,  and  the  information  was  laid, 
it  was  his  duty  to  abflain  from  any  farther  proceedings 
in  the  Prize  Court,  and  to  condemn  the  cargo,  for  a 
breach  of  the  navigation  law,  and  in  the  Revenue 
Court.  The  parties  have  afted  without  authority 
and  any  jufUfying  necefHty.  They  muft  be  taken  to 
have  imported  this  ca^go,  in  total  viohiuon  of  the 


(a)  Vide  iidnf, La  DamtCetik. 
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r^ulations  which  die  Iqpiilature  has  kopofed.  The 
fenteiice  of  the  Court  bdow  muil  the^^^uis  be  cobu 
firmecL 

( Inftance  Court. )  ^5  "^' 

THE  NELSON,  Main,  Matter- 

npHIS  was  a  ca&  of  pilotage,  on  a  demand  of  pilotage  from 

^.  B.  for  fervices  rendered  in  piloting  the  fiiip  ^^'.'^''j^f. 
from  the  Downs  to  Gravefend^  and  from  thence  to  ^atw  how  far 
Blackwall.    The  fummary  petition  flated,  that  the  p*rfi,m  not  ^//^ 
plaintiff  had  been  engaged  by  the  mafter  to  pilot  the    '""^^^'^^' 
veffcl  from  the  Downs  to  Gravefendy  for  the  fum  of 
ten  guineas  and  an  half,  and  that  on  his  arrival  at 
Grave/end  the  mafter  entered  into  a  new  agreement 
with  him  for  four  guineas  and  an  half  for  bringing  the 
veflel  to  BUukwalL    In  proof  of  this  agreement,  the 
petition  pleaded,  a  draft  drawn  at  Grave/end  by  the 
mafter  on  his  owner  for  fizteen  guineas. 

On  the  part  rfibe  Owner ^  Laurence  objcSed — ^That 
ihe  agreement  alledged  could  not  be  fupported.    That 
there  was  a  fpedal  Aft  of  Parliament  3  Geo.  i.  chap.  13. 
contxnued    by    fubfequent    a£ts    {a\    which    had  (a)  By  31  g.  t* 
fixed  the  rate  of  pilotage  from  the  Downsy  below  j^fh  Mafc^*** 
the   fum   exaQcd  in  the  prefent   agreement,    and  '•o^***- 
that  it  was  a  point  now  depending  before  the  Court  in 
another  {b)  cafe,  whether  that  rate  did  not  include  the 
whole  courfe  of  the  River,  from  the  Downs  to^  the 
port  of  London }  the  contrafl:  was  therefore  vitiated 
in  law.     Independent  of  that  objedion,    it  was  a 
falutary  principle  of  the  maritime  law,  in  cafes  of 
i^lvage,  that  agreements  made  with  veflels  in  diftrefs 

iff)  Lmja,  Pile,  Mafter,  91I1  July,  x8o5.-^Tbcqueftion  there 
Kfenred  was,  wbetber  the  navigation  required  of  tho  pilots  defcribed 
In  tbat  9i€tf  arid  for  which  fpedfic  ^tcs  are  afBgned,  cxSmds  be* 
/ood  t}ie  Hope  Vqv^ 

fliall 
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The        fliall  act  be  held  binding.     Cafes  of  falvage,  and 
,    y«"ow.      ^^^  of  filott^  are  fo  clofcly  conncfted  in  their  natuir, 


» 
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Dec.  1  ith,  and  are  fo  much  comprehended  within  the  fame  policy, 
that  a  demand  of  this  nature,  exceeding  the  juft  rate 
of  fuch  fervices,  would  not  be  that  which  the  Court 
of  Admiralty  will  carry  into  effeft. 

Infupport  of  the  PetUieny  Arnold  adverted  to  the 
terms  of  the  Aft  of  Parliament,  and  contended  diat 
It  applied  folely  to  a  particular  defcription  of  pilots, 
being  Trinity  pilots.  The  effeft  of  the  Aft  was  to 
grant  to  thefe  perfons  particular  privileges  of  monopoly, 
or  priority  of  fervice,  which  made  it  but  reafonable 
that  theyfhould  be  limited  in  their  rate  of  charges* 
When  there  are  no  perfons  of  that  defcription  at  the 
Pownsy  veflels  are  at  Gberty  to  engage  other  pilots, 
lieho  are  not  affefted,  either  by  the  privileges  or  the 
reftriftions  of  the  Aft,  and  are  at  liberty  to  contraft 
on  terms,  that  may  be  agreed  on  between  them  and 
there  employers.  This  was  a  cafe  of  that  nature.  The 
perfon  employed  was  not  a  Trinity  pilot,  and  it  was 
in  evidence  under  the  hand  of  the  mafler  in  the  draft 
now  before  the  Court,  that  the  fuip  demanded  was 
;hat  for  which  they  ha4  mutually  agreed. 
Judgment. 

Sir  fVilHam  Scott. — ^This  is  a  queftion  of  very  gc? 
neral  concern  to  the  trade  of  this  port^  and  therefore 
I  could  have  wifhed,  that  as  a  caufe  of  public  im- 
port,  it  had  been  brpught  before  the  Court  in  ^ 
maimer  a  little  better  inftrufted.  The  owner  has  not 
0iought  proper  to  offer  any  plea ;  but  the  cafe  is  left 
upon  the  evidence,  which  is  to  be  eztrafted  from  the 
examinations  taken,  on  the  pilot's  fummary  petition, 
)t  is  itatedj  ^^  that  the  firft  agreement  was  entered 

into 
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mto  for  bringing  the  vdTel  to  Grave/end^  land  that  there 
was  then  a  farther  agreement  for  bringing  her  on  to 
Blackwallj  both  which  fervices  were  perforoif d.    But      ^'J'gJ^lJ^^' 
the  owner  refufed  to  pay  the  money  due  under  this 
agreement*** 

On  the  part  of  the  owner,  it  is  certainly  not^a  valid 
ground  of  defence  that  it  was  an  agreement  made  only 
by  the  mailer,  becaufe  the  mailer's  agreement  in  the 
fervice  of  the  veffel,   not  affcfted  by   collufion  of. 
fraud,  would  be  as  binding  on  the  owner  aa  if  made 
in  his  own  perfon.    It  certainly  could  never  be  allowed 
that  a  mafter  (hould  draw  perfons  into  an  agreement 
of  this  kind  with  a  fecret  refervation  in  his  mind,  that 
it  ihould  not  be  binding  unlefs  by  the  owner's  con- 
feat.    If  it  was  expreiTed   in  terms,  that  it  (hould 
not  be  obligatory  unlefs  with  the  approbation  of  the 
^  owner,  the  perfon  contracting  would  then  know  on 
.what  conditions  he  engaged.    It  cannot  be  maintainedt 
that  a  fecret  refervation  in  the  mind  of  the  mafter 
ihould  give  fuch  an  interpretation  to  his  afl. 
i    The  {hip  comes  to  Graveferid^  and  it  is  fuggefted 
that  the  mafter  entered  into  the  farther  agreement  from 
neceffity  only,  upon  the  pilot's  refufal  to  come  on  tt| 
London  under  the  firft  contrad,^  which,  it  is  faid^  was 
inten4ed  to  include  the  whole  courfe  of  the  River 
toBUukwdU.    What  ihould  the  mafter  have  done 
in  prudence  under  fuch  circumftances  ?   Ho  ihould 
-have  remonftrated,  that  the  pilot  was  bound  to  brin^ 
the  veffel  to  her  moorings ;  and  ihould  have  infifted 
<^  the  fiill  performance  of  his  agreement*    He  would 
then  have  left  hit  cafe  open  to  the  effed  of  the 
.queftion,  which  is  depending  ia  another  cafe^  whe* 
-tker  the  pilot  is  bound  to  come  on^  or  not.    inftead 
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_!l!ll-.  pilot  a  draft  on  his  owner  for  i61.  for  pilotage  from 
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feal  to  the  repreTentation  given  on  the  other  fide.  It 
is  now  alleged  on  the  part  of  the  mailer,  that  he 
would  not  have  entered  into  that  agreement  but 
from  neceffity.^H  that  had  been  the  &&,  when  he 
came  to  pay,  at  lead  he  fhould  have  refifted,  offering 
what  was  reafonable,  and  leaving  the  pilot  to  his  re« 
medy  for  the  remainder.  Inftead  of  afting  with  that 
caution)  at  the  very  clofe  of  the  tranfadion,  he  gives 
the  man  his  draft,  and  thereby  confirms  the  alleged 
agreement  as  much  as  was  in  his  power  to  do. 

If  the  contrad  is  now  to  be  fet  afide,  it  muft  be  on 
one  of  two  grounds,  either  on  the  A&  of  Parliament, 
as  intended  to  reftrain  the  rate  of  pilotage  generally  \ 
or  (m  the  general  exorbitancy  of  the  demand,  and  the 
power  of  the  Court  of  Admiralty  to  fuperfede  fuch 
extoitionate  contrads,  to  which  parties  have  been  com- 
pelled to  fubmit  under  a  prefling  neceffity.  As  to  the 
A6i  of  Parliament,  it  is  a  queftion  of  great  concern  ta 
the  nayigaticm  of  the  River  from  the  Dattrnt,  and 
dierefore,  I  fhould  have  been  glad  to  have  had  th^ 
affiftance  of  perfons  more  acquainted  widi  the  nature 
of  this  pilotage.  Being  left  to  my  own  opinion,  I 
cannot  but  accede  to  the  interpretation  which  has beea 
puc  upon  the  Ad,  that  it  is  limited  to  the  particular 
fociety  of  pilots  therein  deforibed,  who  have  the  be- 
nefit of  a  monopoly  under  ihfi  provifions  of  thar  Ad; 
I  am  of  opinion  that  the  reftri&bn  is  to  be  taken  as 
correfponding  with  the  privileges  confisrred^  fo  that 
thepofons  enjoying  the  monopoly  may  not  charge 
beyond  certain  fums.    On  one  hand  e^^u^ive  pnl^ 
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leges  are  given,  on  the  other^  certain  conditions  are       Tk» 
impofed,  in  favour  of  the  public,  in  order  that  the  , 

monopoly  may  not  be  abufed^  as  an  inftrument  of  ex-     J)ic,  nth, 
tortion,  to  demand  more  than  certain  fum»  for  the 
fervices  therein  fpecified.     Under  this  conftrudion^ 
other  perfons  engaged  only  in  this  navigation  cafually» 
and  when  the  privileged  cbfs  of  pilots  are  out  of  the 
iray,  do  not  appear  to  fall  within  the  purview  of  thd 
ad,  and  are  therefore  not  to  be  held  lubjed  to  the 
reftridions  impofed  by  it.     Then,  as  to  the  plea  of 
an  outrageous  contrafff  I  admit,  that  by  the  andent 
maritime  law,  the  Court  of  Admiralty  would  have 
an  equity  to  moderate  contra^  made  under   the 
preffure  of  neceffity,  arifing  out  of  the  fituation  of  a 
veflel  at  fea ;  and  it  might  embrace  cafes  of  this  de* 
ftription.    But  there  is  nothing  to  Ihew,  that  there 
vas  any  thing  iniquitous  in  the  contra^):.    On  the 
contrary,  the  evidence  rather  lea(}s  to  a  different  conn 
cluiion,  and  it  is  all  one  way.    Under  thefe  circum- 
ftaQces,  confidering  it  as  a  cafe,  that  is  almoft  aban* 
doned  by  the  owner,  who  offers  no  plea,  but  has 
given  in  anfwers,  which  I  have  read^  and  which  I 
think  would  only  have  been  of  differvice  to  his  de- 
fence, I  am  under  the  necei&ty  of  pronoundng  for  the 
force  of  the  demand. 


THE  HOFFNUNG,  Rask,  Matter.  ^'^  xJK&isth, 

^His  was  a  queftion  refpeSing  freight  decreed  to  freight  decrtcd 
be  a  charge  on  the  cargo,  which  was  uhimately  ^ip^^ndc^rg^. 

On  the  part  rf  the  Owners  of  the  Cargo,  the  Kite's  :Sd  ;4«X  ~i 
ddvoc<ite  and  Ji/awA—The  Court  will  not  decree  '^'^"'"^'  • 

firei^t 
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The         freight  in  this  inftance,  unlefs  the  mafter  will  confenl! 
^__ '^   to  perform  the  remainder  of  hisvoyag6.    He  muft 


jAflr.Y8thaci9th,  either  do  this,  or  fubmit  to  a  iiedudion  of  freight. 
'  ^        In  one  cafe  •  3  Adm.  Rep.  p;  :o6.  it  is  true,  the 

•  M«rri»i,  Mar»  Court  did  With  reference  to  a  former  cafe  fuftain  the 

decree  againft  the  cargo,  without  impoiing  the  obliga* 
tion  of  going  on ;  but  they  were  cafes  very  differeni 
|rom  the  prefent*  In  the  Martha^  a  much  longer  time 
had  elapfed  ;  and  in  the  Hamilton^  Rodman^  one  ma- 
terial circumftance  was,  that  the  mafter  coniidering 
Ikimfelf  difcharged  from  the  former  contra^,  had  ac-' 
tually  entered  into  an  engagement  for  a  new  fireighti 
and  was  therefore  no  longer  at  liberty  U  go  on.  In 
the  prefent  inftance  the  claimant  of  the  cargo  apprized 
the  mafter,  before  his  veffel  was  unladen,  that  the 
cargd  would  be  fpeedily  reftored,  and  that  he  fhould 
call  on  him  to  complete  his  voyage,  with  an  offer  of 
an  additional  allowance  for  his  time. 

On  the  part  cf  thejbipy  Laurence  and  Robrnfon. — It 
will  be  material  in  the  flrft  inftaftce  to  ftate  the  dates,  ft 
appears  that  the  capture  took  plafcc  on  the  1 8th  Augujij 
Off  the  Goodwin  Sands ;  on  the  1  ft  September  the  fen- 
tence  of  reftitution  of  the  fhip  paOfed,  and  a  com- 
ihiffion  of  unlivery  was  taken  out  by  tfcc  captor  on  the 
fame  day.  It  was  not  completely  executed  till  the 
26th  September ;  but  it  is  faid  that  notice  was  given 
to  the  mafter  on  the  25th,  before  the  whole  cargo  was 
unlivered,  that  he  would  be  required  to  go  dil.  Such 
t  notice  addreffed  to  the  mafter  could  have  no  legal 
effe£):,  fince  he  wa^  not  the  perfon  in  the  pofiefBon 
of  the  fhip,  or  charged  with  the  commiflion  of  thtf 
Court.  If  it  was  intended  to  fufpend  the  executioa 
€f  the  commii&on,  it  fhould  ha^  e  been  by  applidu* 

lion 


HIGH  COURT  OF  ADMIRALTY.  aij 

tion  to  the-  Court  to   fi^)erfede  ihe  former  decree.        Th* 

As  to  time  alfo,  it  is  to  be  obferved,  that  it  'xnH    "'"""""'; 

prefented  on  the  15th,  during  the  unlivery,  and  be"  ric.iStb&i^th, 

fore  the  reftiturion  of  the  cargo,    which  did  not        *   ^* 

aflually  take  place  till  the  l8th,  and  for  whifch  the 

claim  W9S  only  given  on  the  24th.    The  a£tual  dei> 

mand  to  go  on  was   not  made  till  OSobery  long 

after   the  unlivery  had  been  completed.     By  the 

unlivery,  the  legal  connexion  between  the  ihip  and 

cargo  ceafes ;  by  that  ad  the  mafter  lofes  the  lien 

which  he  had  acquired,  and  could  not  refume  his  right 

and  power  over  it.     The  connexion  between  the  fhip 

opd  cargo  has  been  diflblved  by  the    confequence 

attending  the  adt  of  capture ;  and  if  any  injury  or 

inconvenience  has  been  occafioned  to  the  cargo  upon 

that  account,  it  is  from  the  captors,  and  not  from 

the  owners  of  the  fhip,  that  a  reparation  mufl:  be 

obtained.     The  equity  of  the  prefent  cafe  is  alfo 

ftrongly  in  favour  of  the  mafter,  fince  it  appears  from 

his  charter-party,  that  at  the  time  of  capture  there 

were  3  a  lay  days  tmexpired,  and  that  he  was  bound 

to  a  port  in  the  Bay  of  Bifcay^  which  he  expefted 

to  reach  in  five  days.      Fronl  the  time  of  capture 

to  the  day  of  unlivery  4^  days  hiad  elapfed}    he 

had  been  detained  therefore,  in  the  fervice  of  the 

cargo,  longer  than  if  he  had  gone  on  to  the  place  of 

defUnation.     What  the  mafter  required  was,  that  his 

freight  (hould  be  paid  to  him,  and  that  if  he  was  re* 

quired  to  go  on,  it  fhould  be  under  a  new  agreement. 

This  was  no  more  than  what  the  equity  of  bis  fitua* 

tion  entitled  him. to  demand.    In  the   cafe  of  the 

Martha^  Mart'm^  the  rule  ajipears^  to  have  been  laid 

down  abfolutely.     And  as  to  what  is  faid  of  the 

fublequtnt  engagement  of  the  mafter,  m  the  tlamfl- 

tcTiy  Rodman^  it  is  obvious  that  fuchafa^,  if  it  exilled, 

VOL.  VI.  R  .  could 
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Tii«        could  not  have  formed  the  ground  of  that  dedfiori* 
,    fince  any  precipitation  on  his  part  in  engaging  m  a  new 


i>w.i8tb&i9th,  contrad,  could  not  judicially  exonerate  him  from  the 
*  *^        former  obligation^  if  by  conftrudion  of  law  it  was  ftill 
held  to  be  binding  upon  him. 

.  Judgment. 

Sir  William  Scott. — I  hare  confidered  this  cafe,  and 
the  cafes  which  have  been  referred  to,  and  I  am  of  opi« 
nion  that  the  owner  of  the  cargo  cannot  come  back 
on  the  reflel,  and  demand  to  have  the  cargo  taken 
on  board  again.  The  captor  who  fucceeded  to  the 
right  of  both,  has  invoked  the  authority  of  the  Court 
to  decree  a  feparation ;  and  the  contract  between  them 
muft  be  held  to  have  ceafed  by  the  ad  of  unlivery. 
At  the  moment  of  feparation,  the  veflel  acquires  a 
right  to  proceed ;  and  it  is  by  accident  only  that  flic 
continues  here.  That  accident  cannot,  I  thinks  have 
the  effed  of  reviving  the  contrad  which  had  been 
before  diflblved. 

I  am  fully  fenfible  that  this  rule  may  occafionalty 
operate  with  confiderable  hardihip  on  the  owners  of 
cargoes.  But  the  prbper  remedy  for  that  inconve* 
nience  will  be,  to  infert  a  fpecial  provifion  for  fucb 
accidents  in  the  charter-party  (a).  Rules  of  ht 
being  in  their  nature  general^  muft  in  particular  in* 
fiances  fometimes  operate  wkh  inconvenience.  That 
inconvenience  has  been  the  caufe  of  introducing  many 
fpecial  covenants,  into  bills  of  liading  and  other  cQm* 
mercial  inftruments.  I  know  of  no  other  remedy  that 


(«}  In  fome  cafesi  charter-parties  have  appeared  «oota]iiiag  a 
claufe  for  the  time  which  the  veiTel  (hall  be  bound  to  wait,  for 
the  purpofe  of  carrying  on  the  cargo,  in  cafe  of  capture  aiiii 
fubfequent  reditution. 

cab 
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can  be  applied  to  hartlfhips  arifing,  in  cafes  of  this  de-. 
fcription,  from  the  general  princiule  of  law,  which  I 
muft  pronounce  to  be,  that  the  aft  of  unlivery  is  bind- 
ing on  the  parties,  and  muft  be  taken  to  be  decifive, 
^n  producing  a  complete  diffolution  of  the  contraft. 


THE  VENUS,  Lassen!  ^Zi!' 

IN  this  cafe  the  Ihip  and  cargo  had  been  condemned  Jnttri^cnmy  of 
on  a  former  day  to  the  captor,  being  a  private  Ihip  //wi  to  the 
of  war,  but  a  caveat  had  been  entered,  on  behalf  of  a  ownerTot*^ 
part  owner,  to  prevent  delivery  of  the  interlocutory  5[Iua  Ih^rftul 
to  the  mafter,  until  bail  fliould  be  given  ia  bring  into  J^[f,^^"  ^]| , 
the  Regi/lryfo  much  of  the  proceeds  as  would  anfwer  bis  vf>^^^  Wi «- 
interejl. 

The  Kings  Advocate  moved  the  Court  to  direft  the 

interlocutory  to  iiTue,  notwithftanding  the  caveat^  and 

contended,  that  it  was  not  competent  to  the  party  to 

objcft  to  the  delivery  to  the  mafter,  for  the  purpofe 

of  fale. — On  the  other  fide  it  was  prayed,  that  the 

party  might  be  allowed  to  fet  forth  his  intereft  in  an 

Aft  of  Court,  whereby  it  would  appear  that  he  was 

b  poiTef&on  of  the  legal  title,   in  the  proportion 

claimed  by  him ;  that,  as  there  was  fome  difpute 

lefpefting  his  Ihare,  he  had  evidently  an  intereft  to 

guard    againft    the    property   being   delivered   out 

Qtherwife  than  on  bail  to  anfwer  his  demsgids. 

"  The  Court. — If  the  intereft  of  the  part  owner  was 

clearly  eftabliihed,  it  would  not  be  competent  for  him 

to  objeft  to  the  delivery  of  the  interlocutory  to  the 

captor,  who  is  the  perfon  legally  entitled  to  it.    If' 

there  is  an)'  reafon  to  apprehend  any  inconvenience  or 

injury   to  his  juft  rights,  his, remedy  is  of  another 

kind. 

!{nterlocutory  direfted  to  iflue* 
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jsM.  istb,        THE  MARIA  POWLONA,  Hemmbs,  Mafter. 

jSo6. 

c»/«  Md  ic^  •IThis  was  a  demand  for  damage  brought  on  behalf 
jiiSt'^hZ'  '  of  the  owner  of  a  neutral  fhip^i  which  had  gone 
fid'g^l  'awSt*^  *^^y  u'^dcr  a  reftitution  accepted  without  refervation 
Boc  fuitaiocd.     of  any  queftion. 

On  the  part  of  the  Captor Sy  the  King's  Advocate.'^ 

The  circumftances  of  this  cafe  are  not  of  a  nature 

to  lay  a  ground  of  complaint  again  ft    the    original 

feizure.     It  was  the  cafe  of  a  veflel  going  from  Riga 

to  Nantes^  a  port  in  the  vicinity  of  Bre^y  with  a 

cargo  of  mafts.     It  will  fcarcely  be  difputed  that  the 

feizure  was  juftifiable ;  but  all  confiderations  of  that 

kin^  arc  done  away  by  the  ad  of  the  claimant,  in 

accepting  reftitution.     The  veflel  is  gone  away,  and 

it^  would  be  a  grievous  inconvenience  to  captors,  if, 

after  reftitution  has  been  decreed^  and  all  the  original 

evidence  has  been  withdrawn,   they  can  be  called 

upon  to  juflily  themfelves  againft  a  complaint  fet  up 

merely  on  the  proteft  of  the  claimant.     An  attempt 

of  this  *kind  was  made  on  a  former  occafion,  and 

over-ruled.    The  Court  will,  it  is  fubmitted,  adhere 

to  the  fame  rule  in  this  inflance. 

* 

On  the  part  of  the  Owner ^  Laurence  ftated  it  to  be  a 
matter  of  confiderable  importance  to  neutral  ownsn^ 
and  fo  felt  by  them,  that  their  demands  for  indem- 
nification Ihould  not  be  precluded  by  the  a£t  of  tbeir 
mafler,or  agent,  in  accepting  reftitution  for  the  difpatch 
of  bufinefs,  and  with  a  view  to  prevent  the  detention  of 
the  veffel,  when  he  had  not  the  opportunity  of  con. 
fulting  his  principal,  or  of  being  acquainted  with  his 
intention  of  profccutiiig  his  claim  faither  for  cofts  and 

damages. 


HIGH  COURT  OF  ADMIRALTY,  437 

damages.     On  thefe  grounds  it  was  hoped  tbiit  the        The 
Court  would  give  the  owner  an  opportunity  of  laying 


his  cafe  before  the  Court.  >»  i^th^ 

Judgment. 
Sir  W.  Scott. — ^The  claimant  in  this  cafe  has,  I 
think,  put  himfeif  out  of  all  poflibility  of  obtaining 
relief.  The  vefiei  was  a  Ruffian  (hip,  carrying  a  cargo 
of  mafts  from  Riga  to  Nantes.  This  is  all  which  I 
am  able  to  collect  of  the  circumflances  of  the  cafe^ 
and  that  only  from  the  proteft  of  the  mafter,  fince  the 
original  evidence  is  withdrawn.  How  the  veffel  wa» 
documented,  or  under  what  particular  circumftancet 
the  feizur^  was  made,  is  entirely  rem6ved  from  the 
view  of  the  Court.  It  is  therefore  impoiCble  for  me 
to  pronounce,  that  the  perfon  making  the  capture 
was  fo  in  fault,  as  to  be  liable  to  a  fentence  of 
cofls  and  damages.  From  what  has  pafled  there  is 
realbn  to  prefume  that  the  feizure  was  perfectly  jufti* 
fiable.  On  the  papers  being  brought  in,  a  propofal 
was  made  to  the  mafter  that  he  might  proceed  on 
bis  voyage }  and  it  muft  be  underftood  to  hare  been 
an  abfolute  and  unqualified  propofal,  and  meant  as  a 
general  acquittal  on  both  fides.  If  there  had  been 
any  intention  to  proleute  a  demand  for  damages  arifing 
from  the  feizure,  the  offer  ihould  have  been  accepted 
fub  nwdo  i  inflead  of  that,  the  reftitution  was  accepted 
in  the  manner  in  which  it  was  propofed,  and  as  fudi 
muft  be  uftderftood  to  include  an  aft  of  amnefty  on 
both  fides.  It  is  not  for  the  parties  then  to  come 
again  before  the  Court,  after  all  the  papers  haye  been 
withdrawn,  and  charge  the  captors  with  an  unjufli- 
fiable  feizure,  when  they  have,  in  colifequence  of  the 
reftitution,  lofl  the  opportunity  of  defending  them* 
{elves;^    The  claimant  mtifl  take  the  inconvenience 

R  J  with 


i^jl  CASES  DETERMINED  IK  THE 

The        ^kh  the  convenience  of  reftitution.    I  am  of  opinion 

Maui  A » 

J  that  the  claimant  has  put  himfelf  out  of  Court,  and 

jmn,  15th,      that  the  offer  of  reftitution,  being  accepted  as  it  has 
been,  muft  be  confidered  as  a  difcharge. 


^fgj^*;  L'ALERTE,  Demay,  Mafter. 

Heid-money—    ^This  was  a  cafe  of  an  allegation  of  joint  intcreft  on 
cTna*™atSi„t         the  part  of  feveral  fhips  forming  part  of  a  fqua- 

#^r7ft^^'[{'o    ^^^^  ^^^^  L°^^  keit/jj  on  a  claim  to  Ihare  in  the 
Lordi  held  doei-  hcad-monev  due    on    the  capture  of  the  UAlerte 

five  authontj.  ,  ^         ,     r-  -1        tt*      *«   •    n    «      /i  • 

and  another  jRrf«^A  frigate,  by  "His  Majefty's  fliip 
the  Centaur  J  which  had  compofed  part  of  the  fqua* 
dron,  and  had  chafed  in  common  with  the  reft.— 
The  allegation  fet  forth  the  fituation  of  the  veflels, 
.  and  pleaded.  That,  **  at  the  time  of  the  capture  of 
the  faid  fliip  UAlerie^  His  Majefty's  fhip  Defence^  as 
well  as  the  other  fhips  of^the  fleet,  was  in  chafe 
and  aiding,  and  as  fuch  aflifting  in  the  capture ;  and 
that  the  captain,  officers,  and  crew,  of  the  laid  fbip 
Defence.^  are  by  reafon  thereof  not  only  entitled  to 
ihare  in  the  proceeds  of  the  hull,  ftores,  arms,  and 
ammunition  of  the  faid  fhip  UAlerie^  but  alfo  to  flsare 
in  the  bounty  or  head-money  arifing  from  the  cap- 
ture thereof." 

On  fie  part  of  the  Captors^  the  Kin^s  Advocate  ad- 

^Fcrfted  to  the  £a£t8  fet  forth  in  the  allegation,  and  fub- 

(«)  Lordt,       initted  that  the  cafe  was  decided  by  the  DHerctde  (a), 

*6  July,  1799-   ^n^hich  had  gone  up  to  the  Lords  of  Appeal,  for  the 

j>urpofe  of  fixing  die  principle  of  law,  which  had 
btexi  before  rather  unfettled  in  the  pradice  of  this 
Court  i  that  the  Court  of  Appeal  did  in  that  cafe 

decide 
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decide  conformably  to  what  had  been  held  to  be  the         The 
better  opinion  in  this  Court,  that  the  principle  (k)  of  . 


xSo6. 


(i)  Old  cafes  to  this  tttt&.  appeariD^  in  the  Court-Books,  are 
the  Prineeja  («),  the  Paruhfir  ib)y  and  the  Dunre  (tf),  which  laft  («)»7^w.i74o. 
poe,  at  It  feems  to  have  been  a  cafe  of  particular  areumilances^  \c)^{U9VA^b^, 
]fi  here  fee  forth^  as  it  is  dated  in  the  Court  Book. 

The  Dange  was  a  French  privateer,  with  62  men  on  board, 
taken  by  four  armed  boats,  ^*  in  His  Majelly*s  fervice  for  that 
particular  purpofe^and  under  the  command  of  Lieutenant  M^Bridcf 
|be  faid  boat?  being  armed  and  manned  out  of  His  Majedy's-^ipa 
the  Maitffionfi  and  Melampus.'^ 

An  appearance  was  giycn  for  Lieutenant  M^Bride^  Commander 
of  the  Grace  cutter>  in  His  Majefty's  fervice,  and  the  crews  of 
fear  of  His  Majefty's  armed  boats,  employed  under  him  for  the 
Durpofe  of  taking  the  (hip  Dangf,  tke  only  captors  In  Jlght,  and 
prayed  them  to  be  pi-onounced  fo  to  be,  and  asfucb  the  only  per- 
fons  entitled  to  head  money.     In  the  prefence  of  Ttfidulf  (King's 
Pro&or)  praying  the  condemnation  according  to  thf»  Monition. 
He  gave  an  allegation,  which  the  Judge  admitted,  &c.  and  af« 
figned  the  caufe  for  fentence  immediately,  and  having  beard  Ad- 
▼ocatesy  &c.  pronounced  the  fhip  and  goods  to  belong  to  ene- 
mies, &c.  and  condemned  the  fame  as  lawful  prize,  according  t9 
s6e  Monklon :  but  pronounced  that  Lieutenant  M^Bridcf  land  the 
crews  of  the  four  armed  boats,  wire  the'only  perfinu  in  aSuaJ  eti" 
gagemeut  with  the  enemy,  and  therefore  that  the  head  money  ought 
to  be  (bared  by  them  only,  and  decreed  the  fame.  No.  10,  fbl.  41/ 
That  the  rule  of  confiruSive  affijlance  has  no  neceflary  application 
to  cafes  of  head-money  feems  obvious,  from  the  diiFerent  grounds 
cm  which  tbefe  two  fpecies  of  interefts  are  founded.    The  reward 
of  head-money  is  of  much  later  introduSion^  and  was  eftabHfhed ' 
exprefsly  for  the  purpofe  of  exciting  perfonal  entcrprize,    and 
of  counterbalancing  prefent  danger^    by  pecuFtar  and  appropriate 
reivardf. ^^it  is  in  this  refped  widely  diftinguiihed  from  the  confi- 
^rations  on  which  the  dodrine  of  sdnftmdive  iffiftance  is  built. 
That  is  a  rule  which  has  ginown  up  firom  ufage  immemorial,  and 
which,  under  the  later  opinions  of  the  Prize  Courts,  is  not  to  be 
extended  (d).    It  refts  altogether  in  moil  inftances  upon  prefump-  j^  f^prt, 
tions  of  rather  a  loofe  texture,  and  is  a  meajitre  of  Jervtee  more  to  voLa,  p.  as. 
'be  jttftified  in  its  general  conftquences,  than  in  any  preeifi  reeepro^ 
fodtm  ^  eni^rpi^  and  reward  that  can  be  fttriboted  to  the  gicat)er 
.l^^ber  of  claimi  of  that  defcriptioq* 

R  4  conftruftive 
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conflru£live  afliftance  did  not  extend  to  head* 
money.  The  Aft  of  Parliament  exprefsly  dire& 
that  the  bounty  or  bead-money  fliQuld  be  paid  to 
the  takers ;  and  in  the  late  Rrize  A^  this  was 
made  more  ftrong,  by  the  addition  of  the  "  ivord 
aSiiql  taker.  [^Court. — Tbis  being  a  cafe  of  the  lafl 
nv^ry  mnJl  be  decided  by  the  former  Ailf'l 


On  the  ether  fide  J  Laurence  and  Burnaby  contended 
r— That  as  the  word  "  taken^^    in    the  Prize   Ad 
was  held  to  extend   to    conArudive    affiilance,    fo 
ought  it  by  the  fame  interpretation  to  extend  to  all 
interefts  arifing  from  capture ;  more  efpecially  in  a 
.cafe  like  the  prefent,  where  the  rierit  pf  all  the  parr 
ties  was  the  fame,  and  depended  iblely  on  the  failing 
of  their  veffels,  as  there  was  no  aftual  engagement, 
and  no  perfonal  danger  encountered.     That  the  cafe 
/did  fiot  fall  precifely  within  the  principle  of  the  L'Herr 
cule^  fmce  in  that  cafe  it  was  much  relied  on,  that  the 
fleet  had  not  chafed ;  in  this  inftance  joint  captors 
had  all  chafed  by  general  fignal,   and  might  have 
^een  at  hand  to  have  rendered  ailiftance,  if  any  ea. 
gagement  had  taken  place* 

In  Repfyj  the  King's  Advocate  obferved-*-Tl)at  it 
was  not  n^ceffary  fpr  a  vfhplefquadron  to  chafe,  in  order 
to  acquife  an  jntereft  tto  fhaf e  in  prize  made  by  one  of 
the  fquadron  detached  in  chafe  :  therefore  the  cir^ 
cumftance  of  their  having  all  joined  in  the  chafe 
would  not  be  material  to  diftinguifli  this  cafe  from  the 
L^HercuUy  '^Wcji  ff2S  a  ftrpnger  cafe,  inafmuch  as 
the  whole  fquadron  had  feen  the  chafe.  In  the  ded- 
fion  of  that  cafe^  even  the  veffels  w^ich  had  been  de* 

tache4 


HIGH  COURT  OF  ADMIRALTY. 


«4« 


tached  by  fignal  in  purfuit,  stnd  were  not  denied  to        tm 
be  in  fight  at  the  time  of  capture,  were  held  not  to  be     '•''^"■** 
entitled  to  fliare  in  the  bounty  or  head-money.  f^.  i#, 

x8oS. 

Judgment. 

Sir  William  Scott. — I  am  of  opinion  that  this  cafe 
is  decided  by  the  UHercuIe  (a)  and  the  authority  of  W  l«^»» 
former  precedents  in  this  Court,  in  which  it  was 
always  underflood,  that  the  claim  to  (hare  in  headr 
money  flood  upon  a  different  principle  from  that> 
which  governs  the  general  interefts  of  joiitl  cap- 
ture. It  is  within  my  knowledge,  that  the  word 
ailualiahr  was, thrown  into  the  prefent  aft,  tojuftify 
the  conftruftion,  which,  though  fupported  by  prac- 
tice, was  not  dillindly  expreflcd  in  the  words  of 
former  Prize  Ads. 

The  diftin£Uons  which  have  been  raifed  to  take  thi^ 
cafe  out  of  the  range  of  former  precedents  are  three : 
The  firft  is  not  founded  on  faft,  viz.  "  that  a  princi- 
ple of  affodation  applies  to  this  cafe,  which  did  not 
|)perate  in  the  UHercuIe^  fince  there  was  no  order  for 
a  general  chafe.*' — ^There  was  an  order  to  particular 
Ihips,  and  the  remainder  followed  up,  and  were  in- 
eluded  in  the  aftual  purfuit.  *  In  fome  refpefts,  in- 
deed, that  cafe  may  be  conlidered  as  ftronger  than 
th,e  prefent,  fince  the  prize  had  been  defcried  by  the 
wboje  fleet,  which  is  ^  fad  th^t  is  left  very  doubtful 
in  the  prefent  allegation :  It  is  I  think  rather  to  be 
collefted  from  the  manner  in  which  it  is  ftated^ 
that  the  fleet  did  not  f^e  the  llr?mge  fail  till  the  next 
piording  after  the  capture  had  been  completed.  The 
fecond  diftindion  is,  that  in  that  cafe  there  had  been 
an  a£Hon>  and  Aat  there  was  none  here.    This  dif« 

tin£tion 
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The         tindipn. fails  in  fad  alfo.    It  cannot  be  faid,  that  there 
'      was  no  engagemsnt,  fince  fome  guns,  were  Jired^  aind 


Ftb,  1(^9  it  is  utterly  impoHible  to  adopt  a  principle  that  fbould 
lead  this  Court  into  a  difcuflion  of  the  degree  of  refill* 
ance,  and  the  manner  with  which  it  was  made»  whe« 
ther  to  prefervc  the  point  of  honour  only,  as  it  has 
been  intimated,  or  with  the  intention  of  fupporting 
an  aftual  conteft.  It  i$  not  required  that  there  ihould 
be  an  aflual,  fight  to  fupport  the  demand  of  head 
money  on  the  part  of  the  taker,  fince,  if  the  enemy 
is  overpowered  by  fuperior  force,  the  furrender  ope^ 
rates  in  the  fame  maiiner,  and  to  the  fame  effed,  as 
if  he  was  fubdued  in  ?iftual  conteft  (a).  The  third 
diftindion  is,  that  there  was  a  fignal  to  the  whole 
fleet  to  chaf(p  in  this  piftan^e,  ^4  i^ot  in  the  UHer^ 

cuUn 


TB*^ 


(a)  The  bounty  rf  head-numiy  is  g^vpn  in  the  Prize  KBl% 
37th  June  x8o5y  }q  thefe  termti  *^  ^hat  as  a  further  encourage^ 
meat  to  the  officen,  feamen,  mstrinea,  foldiers,  and  others,  on  board 
(*)  Ja$f  1735  HisMajcfly's  (hips  of  war  (i),  as  alfo  pf  privateers,  to  atituk  U)  any 
^  1779-  *'*'•  flnp^  of  ^yar,  or  privateers,  belonging  to  tbe  enemy^  there  be  paid 
(r)  Ada  1803  f^fQ  fljg  above  enumerated)  who  fhall  have  been  aSuaUj  on  Board  any 
•r  dfjha},  of  His  Majefty's  ihips  or  privateers^  at  tie  aSual  ta^g^  jfnihig^ 

burning f  or  otherwlfs  deflrojing  anyjinp  ofw^r^  &c.  £^,  for  every 
man  who  was  living  on  board  any  fuch  fhip  fo  tale^^  &C.  at  th& 
beginning,  of  the  attack  or  engagement  between  them.'* 

This  claufe  agrees  with  a  correfponding  claufe  in  the  preceding 
Prize  A^tsy  Z2th  Jugufi  X803,  17th  June  l^gZt  <9th  Geo,  jd, 
cap.  67, 13th  Geo.  id,  1739,  with  the  flight  variations  above  noted 
in  the  niargin.  It  comrfponds  alfo  in  fubftance,  though  not 
precifely  in  form  of  expreiOon,  with  the  earlier  Prize  A&  of  the 
Sth  jtnne  1708,  which  firll  eftablifhed  tint  fpectes  of  bounty.  The 
terms  there  ufed  are,  ''  And  for  the  further  encouragement  of  fuch 
•officers,  &c.  who  ihall  adually  &rve  on  board  any  fuch  of  His  Ma« 
jeAy's  (hips  of  war,  or  privateers,  zi^&aSitate  any^finp  of  we^$^^^ 

There 
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cttle.     But  that  obje&Ion  is  anfwered  before,  by  vfhat        Th« 
has  been  faid  of  the  veffel  that  did  effbaually  chafe         '!'*^' 


There  fliall  be  paid,  to  the  oficent  See,  on  board  fuch  of  Her 
Majefty'a  flupa  in  fwh  oBton^  when  fuch  (hip  of  ^tnxjhall  h  takert^ 
£$,  for  every  man  on  ho2Lrd/uciJbipfo  taken  at  the  beginning  of 
the  engagement  between  them/' 

In  thefe  ada  there  is  not  any  mention  of  the  condition  **  iakn 
in  fight  i"  neither  have  we  an  authority  to  fuppofe  that  fuch  a 
diftinfiion  hat  at  any  time  prevailed  iupradice.  The  ttrm fight  it 
ufied,  indeed,  in  the  entries  of  the  Court  Book^  in  the  cafes  ftated 
fupra.  Note,  page  209 ;  and  more  particularly  by  the  aftual  cap- 
tors, in  the  Da^g^t  in  fupport  of  their  right  againft  a  daim  of  con- 
ftrudive  joint  capture.  But  in  all  the  inftancea  in  which  it  occvrit 
it  is  ufed  as  between  the  aAual  taker  aid  cfaumanu  on  coo- 
firudive  afiiftance,  and  not  in  any  caie^  in  which  the  claim  of 
the  a&ual  captor  appears  to  have  been  difputed  011  that  circam* 
fiance.  The  ufe  of  the  term  in  the  pleadings  and  in  the  language 
of  the  Court,  may  perhaps  be  accounted  for,  by  fnppoiing  that  it 
was  zform  continued  from  tiie  elder  pra£&e  of  pleadisigt  in  daimt 
for  the  htmty  c/gwn  money  f  as  given  prior  to  theftatute  of  ^aiv  1708, 
at;^io.  per  gun,  bxprkssly  ^*  fwrJlAj^  of  mtar  taiem  in  fight."* 
With  refped  to  that,  it  does  appear  fiorn  an  entry  of  the  13th  elF 
March  1 706,  that  *<  It  was  ordered  by  the  Court,  that  where  the 
captains  of  men  of  war  do  pretend  to  charge  the  Queen  with  gun- 
money  for  fhips  taken  in  fight,  fuch  captains  (if  the  Queen'a 
qonnfe!  infift  upon  it)  are  t»protl&  the  capture  to  be  in  fights  by 
witnefles,  examined  upon  an  allegation,  where  the  Queen's  prodor 
may  have  an  opportunity  to  crofs^xamine  the  witnefles." 

Even  this  order  feems  to  imply  that  the  praAice  iaJ  been  dil^ 
ferent;  and  if  it  isconfidered  that  the  rule  had. been  tliua brought 
under  review  fo  recently  as  1706,  and  that  in  the  Prise  A&  im. 
mediately  following,  in  .1708,  10  which  hoad-motuy  was  given  for 
the  firft  time,  the  condidon  it  altogether  omitted,  we  are  rather 
W  to  infer,  that  it  was  not  tngx  at  that  time  intended  to  be  coi>- 
^ned,  «s  a  rule  of  coaftruAion,  fo  as  to  make  *  fight/  in  ita . 
popuhr  fenfe,  a  neceffary  ingredient  is  daiiaa  for  bead^ffloaey  on 
the  part  of  the  aAual  (aker. 

by 
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^  The         by  fignal  \inth  the  a&ual  taker,  and  yet  wa^  not 
^'^'''*^'     permitted  to  (hare.     I  am  of  opinion^  therefore,  that 


Fth.  srh,       the  authority  of  the  adjudged  cafe  is  decifive  againft 
this  claim,  and  that  the  allegation  mud  be  rejected. 

Laurence  prayed  that  the  expences  might  be' paid 
,  out  of  the  prize. 

The  Court  alked  if  that  was  confented  to. 

V 

The  King^s  AdvQcate  faid,  that  he  had  no  authority 
to  confent. 

Laurence  faid,  That  it  was  always  found  to  be  mod 
fatisfaftory  to  the  parties  and  to  the  whole  fleet  con- 
cerned, that  qu^ftions  of  this  kind  ihould  be  decided 
by  the  authority  of  the  Court ;  and  though  the  prn* 
ciple  had  frequently  been  laid  down,  ihcre  had  ftill 
been  a  reciurrence  to  the  Court. 

Court.'^l  will  allow  the  expences  in  this  cafe ;  but 
it  mud  now  be  underftood,  that  this  point  is  fettled  as 
iar  as  this  Court  can  deciae  it,  and  that  it  muft  not 
be  mooted  again. 


F.5  VH,  SAN  JOSE,  De  SbTA,  Matter, 


ciatm  of  joint    ^T'his  was  a  cafe  of  joint  capture  on  a  claim  of 
!JiL"#,7^  His  Majefty's  fliip  Euryalus  to  (hare   with  thf 

cXuin  ;;/a%  aftual  captor,  the  private  fliip  of  war  the  Maj[/lowr, 
Tom'^t'I/cV  o^  *e  fu^^geftion  of  being  inftgbt. 

lunr,  hoif  fiir 

blading.  Q^  fij^  p^f  ^  fjj^  Privateer— It  was  denied  that 

the  Euryatus  was  in  fight,  and  on  this  point  the  cafe 
was  argued  much  at  length  on  the  efFedl  of  the  evi- 
dence. 

In  fuppQrt  of  the  r&/«-^ReUancc  was  phced  on  a 

paper 
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paper  writings  pleaded  and  exhibited  (^),  which  the        The 

captain  of  the  privateer  had  (igned  as  an  acknowledg-   - 

ment  at  the  time  that  the  Euryalus  was  in  fight.  ^'^'  sth» 

-  -^  .  o  2806. 

JUDGMENT. 

Sir  William  Scott. — ^This  flup  witli  a  valuable  cargo 
on  board  was  certainly  captured  by  the  privateer ; 
though  pofTeffion  was  afterwards  taken,  but  not  ex- 
clufivcly,  by  Captain  Blackwood^  of  the  Euryalus^ 
under  an  erroneous  opinion,  that  a  King's  (hip,  being 
in  fight  and  in  chafe,  and  being  entitled  to  a  greater 
proportion  of  intereft,  from  the  number  of  her  crew, 
had  a  right  to  the  poflefGon.  This  is  certainly  a 
miftaken  notion,  which  has  appeared  in  other  cafes^ 
but  which  will  no  doubt  in  future  be  correded — It  is 
a  pretenfion  againft  which  this  Court  will  always  fup- 
port  the  actual  captor,  unlefs  fome  juftifying  neceifity 
or  expedi^cy  is  fliewa  in  the  particular  inftance. 

The  allegation  dates  the  being  injigbt,  and  on  this. 
Gmplt/ail  it  is  that  the  whole  cafe  depends,  fince  tho-e 
is  no  queftion  of  law  involved  in  it.  The  general 
courfe,  in  cafes  of  this  kind,  is,  that  the  partie$  fet- 
ting  up  a  claim  of  joint  capture,  are  called  upon  to 
eilablifh  their  intereft^  and  to  make  out  their  cafe  to 
the  fatisfadioh  of  the  Court.  But  it  happens,  in  this . 
inftance,  that  the  onus  probands  is  flufted,  becaufe 
there  is  produced,  an  exhibit^  containing  as  direC:  an 
acknowledgment  of  the  h&y  on  the  part  of  the  cap*  ^ 

U)  I,  p.  Benefl,  matf cr  of  the  May  Floiver  cutter  privateer, ' 
fifom  Gvcmffy^  do  acknowledge  that  His  Majefty's  (hip  Evryahsj 
commanded  by  the  Honourable  Henry  Slaektvood^  %va8  in  ch^fe  of  i 
and  in  fight  of  the  SpamfL  fhip  San  Jofcf  Andrea^  whom  we  took 
pofieffion  of  about  half  paft  nine  o'clock  A.  M.  and  that  the  faid 
flup'tboat,  with  the  f  irfl  Lieutenant,  boarded  me  at  1 1  o'clock  of 
At  M.  D**.     Given  under  my  hand  on  board  His  Maje/ly'j  (hip  - 
Euryalus t  ^dMarcb  i8o5»  at  fer*  .  .      , 

W.ri.cf8,  .     PH.BENEST, 

Jf  hi  Tohyf  Purfer.  Mailer  of  the  May  Floiuer* ' 

AlfiMAiUr  Denmark* 

tain 
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The        tain  of  the  privateer,  as  can  be  expreflcd  in  words. 
^  Saw  j»s».     j^  j^  ^  dircft   acknowledgment    recenfi  faQo^    and 

#>i^5th,  by  the  captain,  who  is  empowered  to  aft  for  the 
owners  and  crew,  as  well  as  for  himfelf*  The  efFeft 
of  fuch  an  infhument  is  I  think  conclufive,  to  put  the 
other  party  in  pofTei&on  of  every  legal  right,  unlefs 
it  can  be  fet  afide  and  difcharged,  by  being  (hewn  to 
have  been  obtained  under  circumftances,  that  will 
render  it  invalid.  Whatever  the  truth  of  the  cafe 
may  be,  every  one  mud  perceive,  that  to  make  out  a 

cafe  in  oppofition  to  the  direft  acknowledgement  of 
the  party  himfelf,  mufl:  be  an  arduous  under- 
taking. It  is  no  lefs  than  this,  that  after  having 
admitted  the  faft  himfelf,  the  party  fhall  apply  to  the 
Court  to  draw  a  differtot  conclufion,  and  in  the  face 
of  an  inflrument,  ftrengthened  by  the  formalities 
of  witneffes,  and  containing  a  direft  acknowledgment 
of  the  point  now  put  in  iflue. 

It  is  not  eafy  to  conceive  a  cafe,  in  which  this  can 
be  effeftually  fuftained  in  any  other  manner  than  by 
die  proof  of  durefs  and  violence,  which  would  vitiate 
die .  effeft  of  the  moft  folemn  inftrument  whatever. 
It  veas  pleaded  therefore  in  the  allegation  with  this 
intent — ^**  That  the  captain  of  the  privateer  remon- 
fbated  againft  the  claim,  and  requefted  that  the 
Spamjb  captain  and  mate  might  be  examined,  as 
to  the  faft,  but  that  Captaun  jSi^rize;^^^  refufed,  and 
abufed  him  in  very  violent  language,  and .  fwore, 
that  he  would  diflrefs  him  and  have  twenty  more  of 
his  men  prefled ;  and  that  feeing  it  was  impoffibie  to 
avoid  figning  the  fame  without  lofing  his  crew  and  his 
comnuilion,  and  to  avoid  the  threats  of  Captain 
Blackwood  J  he  was  induced  to  fign  the ,  paper  under 
terror.''  Suppofing  for  a.  moment  that  there  had 
been  any  thing  of  that  harfhnefs,  which  is  fometimes 
"     %  imputed 
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Imputed  to  King's  fhips  in  their  behaviour  to  priva^        The 
tcers,   and  Which  this  Court  will  never  fee  in  any       ^^J^*^ 
cafe  without  animadverlion  ;  admitting  that  Captain       a^.  ^ 
hiackwood  could  be  guilty  of  fo  foul  a  confpiracy,  as 
to  endeavour  to  compel  this  man  by  threats  to  iign  a 
))aper  in  oppofition  to  the  truth,  are  we  to  fuppofe 
that  there  was  no  firmnefs  on  his  part  to  refifl;,  or  that 
he  could  be  ignorant  that  Captain  Blackwood  had  no 
authority  to  deprive  him  of  his  commiffion  ;  and  that 
if  he  impreifed  his  men  for  any  malicious  purpofe, 
hot  warranted  by  the  exigencies  of  the  public  fisrvicc^ 
he  would  be  refponfibic  for  fuch  mifcor.dud  ? 

Upon  this  part  of  the  charge  that  relates  to  the 
preffing  of  his'  men,  it  is  impoffible  for  me  to  entertain 
the  queftfon,  or  to  judge  whether  it  was  a  vexatious 
aft,  or  whether  it  might  not  be  done  under  circum- 
ftances  that  made  it  not  only  juftifiable  but  meritorious. 
But  it  is  eafy  to  perceive  that  the  confcquences  at* 
tributed  to  this  a£t,  as  a  meafure  of  intimidation,  . 
ought  not  to  have  produced  any  fuch  effe£l.  F<^ 
what  would  have  been  the  utmoft  that  could  have 
e&fued  from  it  ?  —It  iliight  have  broken  up  the  cruize, 
and  have  obliged  the  captam  to  return  home,  which  is 
not  more  than  it  was  his  duty  and  his  intereft  to 
have  done.  On  the  capture  of  a  valuable  prize  worth 
I  o,ooo/.  which  liad  been  taken  out  of  his  pofleflion, 
it  could  fcarcely  be  felt  as  any  inconvenience  to  hav^ 
come  home,  to  obtain  condemnation  of  the  prize, 
and  to  get  the  pofleflion  reilored  to  him«-*At  any 
rate  he  fliould  have  refufed  to  comply  with  fuch 
a  requeft,  inftead  of  figning  a  paper  of  this  kind, 
^ving  away  the  intereft  of  himfelf  and  his  crew.  If 
perfons  will  appoint  men  of  weak  nerves  to  fill 
fituations  of  Ais  defcription,  to  which  they  muft  on 
many  accounts  be  obvioufly  unfit,  they  muft  take  tbe 
*    '  .  confequences* 
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Tbt         ponfequences.    But. is  there  any  reafon  to  fuppofe 
AMj^sK'     jj^  1^^  ^^  ^  j^^j^  ^£  ^j^  ^^  p  jj^  ^^^  ixiftance  it 

Kc^.>ib»  appears  that  he  had  iinnnefs  to  refift,  and  that  he 
did  a&ually  refufe  to  fign  the  declaration  in  the  log- 
book ;  and,  as  it  i^  depofed  by  one  of  the  witnefles, 
^^  becaufe  he  faid  he  did  not  fee  the  Euryalus  himfelf, 
though  he  believed  ihe  was  ixx  fight/' 

Thefe  obfervations  proceed  on  a  fuppofition  that 
the  excufe  is   true,  and  that  the  allegation  is  fully 
proved.    But  the  fa£t  is,  that  it  reils  wholly  in  alle- 
gation,  and  is  not  proved  in  any  ^ne  circumftance. 
It  appears  indeed,  that  there  was  fome  difcuflion  in 
the  way  of  demur  or  r^afoning,  but  no  ad  of  vio- 
lence or  compulfion  is  fpoken  to  by  any  one  witnefs. 
Then  was  there  any  declaration  on  the  part  of  the  Ma« 
fter  to  his  own  crew  at  the  time  ?  It  is  quite  impoi&ble 
to  fuppofe  that  he  wo^ld  not  have  proclaimed  the  in- 
jury, that  had  been  done  to  him  by  the  Euryalus  as 
ibon  as  he  came  on  board  his  own  (hip.    He  is  in- 
deed ftated  to  have  thrown  out  one  exprei&on  of 
complaint*—*^  Never  mind,  my  lads,  when  we  get 
to  London  we  will  fee  to  whom  the  prize  belongs  ;'* 
but  this  is  very  referable  to  the  difputed  right  of  pot 
feffion  between  them.    It  might,  I  fay,  have  beefi 
.expe&ed,  that  a  perfon  having  been  treated  as  this 
jnafter  now  defcribes  himfelf  to  have  been,  would 
have  made  a  declaration  as  to  this  particular  conduft, 
and  that  many  of  the  privateer's  crew  would  have 
been  able  to  fpeak  to  it. — What  makes  the  infer* 
ence  from  this  filence  fo  much  the  ftronger  is,  that 
complaints  are  made  of  other  parts  of  Captain  Black* 
wood's  condud ;  yet,  when  th^  parties  come  before 
the  Court  to  obtain  poffeffion  of    the  prize,  tb^ 
is  no  mention  of  this  injury. — There  is  no  protcft, 
nor  any  notice  taken  of  it  in  any  manner  but  in  the 

^  rclpdniivc 
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refponlive  allegation,  and  then  it  is  in  no  manner  fub-        The 

/I        •        1  ■  r  San  loiBt 

itantiated  m  proof.  ^ 

I  am  of  opinion  that  the  effefl:  of  this  acknowledg-  ^'^iq^/ 
ment  not  being  taken  off,  h  evidence  of  the  higheft 
fpecies,  recenti  fado^  coming  from  the  principal  per- 
fon  himfelf,  and  that  it  is  fcarcely  to  be  averred 
againft.  I  do  not  fay  that,  if  there  had  been  any 
coUufion  between  the  King's  fhip  and  the  captain  of 
the  privateer,  it  is  fuch  an  inftrument  as  would  have 
been  binding  on  the  owners  and  crew.  But  there  is 
no  fuch  fuggeftion ;  and  therefore  there  is  no  rea« 
fon  to  enter  upon  the  difcufllon  of  fuch  a  cafe.  Taking 
the  acknowledgment  to  be  unimpeached,  I  am  of 
opinion  that  it  is  decifive. 

But  the  cafe  does  not  reft  here ;  for  I  think  that, 
on  the  general  refult  of  the  evidence,  both  as  to  the 
probability,  and  the  fa£ts  ftated,  the  Euryalus  muft 
have  been  in  fight.  The  eyidence  in  preparatory 
contains  a  dired  affertion  *'  that  fhe  was  in  fight," 
and  without  going  through  the  minute  obfervations 
which  have  been  made  on  the  pofition  of  the  veffels, 
and  the  ftate  of  the  winds,  which  the  effect  of  the 
acknowledgment  before  difcuffed  renders  unneceffary, 
I  think,  there  is  fometbing  in  the  very  tietailed  and 
drcumftantial  account  given  by  the  reles^ng  witnelTes, 
which  places  them  rather  in  a  more  favourable  fitua- 
tion  of  credit,  than  is  ufually  afcribed  to  witneffes  of 
that  defcription*  Upon  the  whole,  all  the  particulars 
confirm  n>e  in  the  impreffion  which  I  have  entertained 
throughout  the  whole  of  the  cafe,  that  the  paper 
contains  ft  true  reprefentation  of  the  fa£t,  and  that 
Ae  Euryalus  is  entitled  to  fl^gre* 

VOfc.  TI.  * 
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CASES  Dfit^R&flNBD  or  TKE 


Teh.  8lh, 
j8o6. 


■a* 


Contiftuout  voy- 
^c — in  the 
coaAing  trnde 
of  ihe  enemy— 
vilh  the  CO. 
Jourable  inter- 
pofiti'^nof  a 
fieurral  port^ 

penally  of  cOO* 
£lcauiu 


THE  EBENEZER,  Christbnsen,  Mailer. 

^TpHIS  was  a  cafe  of  a  Pruffian  (hip,  with  a  cargo  of 
wine  and  brandy,  taken  on  a  voyage  from  Emih 
den  to  Antwerp.  The  bills  of  lading  defcribed  the 
cargo  to  have  been  laden  at  Embden'^  whereas  it  came 
out  in  the  depoHtions  of  the  witneiTes,  ^^  that  the  wine 
and  brandy  had  been  brought  immediately  from 
Bourdeauxj  and  had  not  been  unladen^  but  had 
failed  again  in  three  days  with  a  new  clearance  to 
-  ^Antwerp" 

On  ihe  part  ef  ihe  eapicr^  ihe  KingU  Adwcaie  and 
Piillimore  contended-^^That  the  voyage  was  in  effed 
and  fubftance  to  be  confidered  as  a  voyage  between 
Bourdeaux  and  Antwerp,  in  the  coafting  trade  tA 
France^  and  as  a  continuous  voyage,  notwithftanding 
the  colourable  interpoiition  of  a  neutral  port;  thai 
the  papers^  purporting  the  lading  to  have  been  put 
on  board  ^tEmbden^  were  falfe}  that  under  thefe 
circumftances,  it  was  a  cafe  in  the  coafting  trade  of 
the  enemy  with  falfe  papers,  and  ai  fuch  fubjed  to 
condemnation* 

On  ihe  pari  &f  the  claimant^  Laurence  and  Jtolnnftm 
contended — That  the  defcription  given  of  the  cargo 
**  laden  at  Embden^*  would  not  affed  the  cafe  with 
falfehood  of  the  nature  of  fraud,  although  in  h&  the 
goods  had  never  been  unladen ;  that  the  term  laden 
might  be  ufed  as  the  ordinary  Cuftom^houfe  phrafe, 
without  defign  of  impofing  upon  any  perfon  by  that 

reprefentatioDi  as  it  had  occurred  ia  a  cafe  before  ^^ 
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the  fame  fcnfe  (a) ;  that  the  principle  of  extending  to  Tfc« 
the  ulterior  deftination  the  confequence  of  a  con-  «..^,^,..^...^ 
tmuous  Toyage,  had  never  been  s^plied  but  in  colo.  Fet-  8th, 
nbl  cafes ;  and  there,  only,  tc  obviate  and  counteract 
the  ftratagems  of  fraud  and  colour  which  were  re- 
forted  to  for  the  purpofe  of  effefting  by  circmious  voy- 
ages, that  which  waa  known  and  acknowledged 
to  be  illegal  in  a  dire£l  courfe  \  that  when  colonial 
reftriftions  did  not  apply,  produce  brought  from  fet- 
dements  of  the  enemy,  as  from  the  Ijle  of  France^ 
and  going  on  to  the  Mother  Country,  have  not  been 
held  fubjeS:  to  particular  enquiry  refpe&ing  the  nature 
of  their  importation,  or  the  flightnefs  of  their  con- 
nefHon  with  America*  That  this  tranfaQion,  if  con- 
fidered  as  a  continuous  voyage,  would  not  fupport 
the  principle,  iince  it  was  a  voyage  which  was  not 
illegal  in  the  dired  courfe,  and  would  not  have  drawn 
any  penal  cbnfequences  upon  the  property.  That  there 
was  nothing  to  ihew,  that  it  was  a  continuous  voyage, 
going  on  under  an  original  defign,  or  that  the  ulterior 
Topgc  had  not  originated  in  frelh  fpeculations,  after 
the  cargo  had  been  bona  fide  imported  into  Embden, 
That  on  thefe  grounds  the  Court  would  difmife  thisr 
groond  of  objection,  as  it  did  in  another  cafe,  the 
Martha  Van  Commin^a  (*),  in  which  it  was  urged,  and    i^)  Sept.  i  j, 

in  which  farther  proof  was  direded  to  be  made  of  the       *^^^* 
property. 

{a)  Schoone  Sophie^  Augujl  i,  1805.  A  FruJJian  veffel,  from 
EmBden  to  jinttverpy  with  coloniil  produce,  brought  from  the 
»Sj^^oi  Si,  Bartholomew,  or,  as  it  njoas  argued  on  grounds  of  pro* 
MiSty  and  fuj^donf  originally  from  a  French  Ifland,  having  laid 
»Te  weeks  in  the  port  of  Embden^  without  being  unladen. 

The  Court  refufed  to  ^xt^  further  prgof,  but  reftored  the 
c^ygo ;  obfervingy  that  there  did  not  appear  to  be  any  intention  of 
^pofing  a  falle  imprdfion  refpediin j^  the  (hipment,  or  the  natui^ 
•f  the  cargo* 

« 2  Judgment. 


t^Z  :  CASES  DETERMINED,  IN  THE 

The  JUDOMEKT. 

^'"'""'         Sir  mUiam  Seatt.— This  C3ourt  has  held,  that  the 


w.Sih,      carrying  on  the  coafting  trade  of  the  enemy  with 
falfe  papers    is  caufe  of   condemnation  (a) ;    and 

whatever 

(a)  In  addition  to  the  tracer  of  ancient  prance,  refpeAing  the 
coaHing  trade  of  the  enemy^  collected  p.  749  two  other  inftaoce* 
are  here  to  be  noted^  which  may  ferve  materially  to  elucidate  feme 
of  the  fa^B  fubmitted  in  the  former  note. 

The  firll  is  to  be  found  in  Sir  WiUtam  Temples  Letters  from  the 
Hague f  in  the  year  1674,  on  a  demand  made  for  the  reftitutioo 
of  the  Engll/b  (hip  Rebecca,  which  had  been  captured,  we  may 
fuppofcj  on  a  voyage  between  ports  of  France.  In  a  letter  of 
the  6th  oi  November  1674,  he  gives  fin  account  of  what  pafled 
between  him  and  the  Gr^nd  Penfioner ;  from  which  it  appears,  that 
the  States  of  Holland  then  contended  for  the  principle  of  exdu- 
fion,  on  the  authority  of  general  reafontng,  and  the  fraBkct  oj 
nation* ;  whilft  Sir  fViUiam  Temple  argued  for  the  more  extended 
interpretation  of  the  late  Dutch  trpaty.  **  The  heads  of  his  (the 
Gr^nd  Pen^oner's)  argument,  were  the  judgment  he  pretended 
of  feveral  authors  upon  the  pointy  the  pra£lice  of  France  and  Sp^i 
and  Snveden  with  them,  and  ourif  at  the  time  of  his  late  Majefty 
and  king  James ;  which  he  undertook  to  give  examples  of:  aod| 
Uflly,  **  that  it  could  not  be  the  meaning  to  drive  an  enemy'i  trader 
but  only  topr^erve  a  friend^  sP  To  this  Sir  WilUam  Temple  replies, 
**  That  he  did  not  niuch  regard  the  opinions  of  general  writen  on 
thefe  fubjeds,  &o.  That  fpr  the  pradUce  of  other  Kings  with 
them,  it  wss  no  rule  for  them  with  his  Majefty.  That  for  the 
prafUce  the  Qnind  Penfioner  pffered  to  produce  on  our  parts  in  hi| 
late  Majefty*8  time,  he  fhpuld  be  content  to  fee  ita  hut  could 
tell  how  it  would  not  fquare  with  the  prefent  cafe  ;  fince  it  was 
grounded  upon  articles  never  in  force  between  his  Majefty  and  thK 
itate,  till  the  Treaty  of  Breda.  **  After  a  long  and  warm  de- 
bate, l)e  faysj  1  gained  fronr  the  Penfioner,  <*  that  fpr  his  ova 
part,  he  waq  contea^  t^iat  it  (hould  be  fis  I  dpfired  it|  fince  the 
king  underftopd  it  fo,  ^d  it  was  to  be  recipropal  between  us.''— 
See  the  LeUef  4f  lengtbj»  Sir  MTMam  Ten^le's  Works,  vol.  ii. 

E- 313.3  r4- 

And  again,  jlygu/i  13,  1^75.-7*^  \  fcU  afterwards  into  the 
difcourfe  of  the  two  points  pur  late  Marine  Treaty  is  ^iU  a  little 
lame  in  ;  the  liberty  6f  trade  from  enemy* t  to  enemy*  s  port^  ipd,  the 
fifkwcr  of  rc▼ifio^^.'^ 
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\vhatever  may  be  the  declarations  of  France^  whiiih        The 
haTe  been  alluded  to,  as  holding  out  afiurances^  ttiat 

>     foreign 


Feb,  Sth, 
1S06. 


iv 


•  **  After  opening  tfee  whole  matter^  and  reading  at  laft  the  decla- 
ration as  you  had  drawn  it  up>  I  prevailed  with  him  to  (all  in  with 
it,  upon  thefe  conditions :  That,  on  our  fide,  it  (hould  not  extend 
to  any  thing  that  happened  before  the  laft  war  :  and,  on  their  fide» 
it  (hould  extend  to  the  releafe  of  all  taken  upon  that  pretence  fince 
the  laft  Peace.  And  the  firft  of  thefe  I  was  eafy  in^  becaufe  I 
knew  very  well,  there  could  be  no  cafe  that  concerned  it  before 
tbe  laft  vrzx,  when  both  we  and  they  were  in  peace  with  all  our 
oeighboarsy  from  the  firft  conclufion  of  this  article  in  i668y  till  the 
laft  war  began.  Hereupon  he  refolved,  (though  it  cannot  be 
abfohitely  concluded,  till  an  affembly  of  the  States  oi  Holland) 
however,  to  propofe  it  to  the  States-General,  and  endeavour  to 
have  it  agreed  by  them,  under  the  approbation  of  the  States  of 
Holland  at  their  next  afTembly,  which  wiU  be  about  a  month  or 
five  weeks  hence.     Ibid.  p.  334. 

Another  inftance  occurs  in  1691,  when  Denmarl  and  Sweden 
having  entered  into  certain  ftipulations  for  the  prote^on  of  their 

commerce  afirainft  the  countries  then  at  war  (^i),  an  ordinance  was  .  .       .  »*    ». 
»_    ,  ,       _  ^  _,  -  _,  t    r       1  ,./-,(«)  loth  March 

ilTued  by  the  Government  01  Denmark,  for  the  regulation  of  the  1 691,  and  again 

trade  of  Dant/b  fubjeds  (h),  which  feems  to  have  led  to  a  treaty  i7thMarcbi693, 

between  that  Sute  and  England  and  Holland,  then  allied  againft  [J>  ^  ^^^^  ^-y 

France^  **  touchant  le  commerce  en  France"  (r ),  of  which  the  ^c)  30ih  Juat 

Third  Article  ftipulated :  1691. 

_  • 

''  Que  dans  les  vaiffeaux  Danois  il  ne  fera  trouve^  aucune  mar- 
chandife  cnnemie,  &  fera  tranfport£e  des  Havres  de  France  en 
d'autres,  mais  feroat  obliges,  leur  carg-aifon  etant  faite,  de  les 
conduire  des  vijles  &  places  refFortinantes  fous  la  domination  de  fk 
Majefte  de  Dannemarc  allant  8c  revenant,  en  la  maniere  qu'il  a 
cy-devant  €t€  otfert  a  leursHautes  Tmffincts par faMqje/le  ti  Suede 
fif  comme  lafufdite  offre  n'a  pas  connue  jufques  a  prefent,  a  bien 
Voula  confentir  au  fufdit  article  ad  interim  ut  fupra,  pour  le  terns 
de  huit  a  neof  mois  enforte>  neanmoins  que  par  la  il  ne  fera  fait 
aucun  prejudice  a  la  navigation  de  fes  fujets  pour  les  places 
iieutres/' 

In  Deeemher  of  that  year,  the  fame  principle  was  more  fuDy  ez«  n 
tended,  in  the  following  additional  articles,  termed.  Articles  dAm^^ 
plification  ct  Explication  : 

•5  ?'3d^ 


J 
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The  foreign  ircffels  fliali  be  admitted  into  the  coafting  tnAt 
BENiz  .  ^£  ^y^^  country,  as  a  permanent  regulation  that  ftall 
^^^-  *th#  continue 

i4;c6.  

<«  3d.— ^Quemadmodum  in  didks  conventronis  artieulo  31*  coo- 

^entuin  eft*  quod  navibus  ad  Sereniiiimi  et  PbteBtiffini  Dan»& 

NorvegieB  R'egis  fubditos  pertioentibuB,  non  liceut  merces  ullasSeie* 

fiifilmi  &  Fotentiflimi  Regis  Magnz  Bnttanke»  aut  Cel.  &  Pr^p* 

Ordinum  Generalium  Uniti  Belgii  hoftibus  proprias,  ex  uno  porta 

Gallico  in  alium  vehere  &  transferre ;  hifce  prsefeatibus  iofuper 
declaratuo  did^i  articuli  verum  &   genuinum  feofum  eflcy  quod 

navihtu^pradtaisi  nifi  mercihus  omnis generis  platu  vacus  fuartnl^nefiA 

quean  licUum  erbt  ex  uno  portu  Galileo  in  alium  navigare  tsf  tranfire, 

nifi  eveniat  ut  integrum  navium  iflarum  onus  in  uno  portu  divendi 

non  poflk,  quo  cafu  illis  liberum  erit,  quod  de  enere  hoc  fupereft, 

divendendum  in  alium  portum  tranfvehere  &  tranfportare.*' 

4th.-—'*  Quod  diSi  3!  articuli  fcnfus  ulterior  fit  ut  naves  fubdi- 
torum  Sereniffimi  &  Potentiffimi  Regis  Danix  &  Norvegiac  in  Gal- 
liam  navlgaturae  in  portubus  jurifdic^ioni  Imperii  Romani  aut  par- 
tium  bello  prsefenti  implicitarum,  fubje^s  non  onerentur;  fed  ex 
portubus  Sereniflimi  Regis  Danix  &  Norvegiae  extra  imperium,  aut 
etiam  mari  Baltico  rcda^rerfus  portum  deftinatum  in  GaOia  Teb 
fiacere  &  curfum  profc4ui,  indeque  re&a  etiam  via  reverti  tenc- 
antin-;  nee  eundo  vel  rcdeundo  ad  partium  diftarum  oras  appellere, 
ibidem  morari,  earumque  portus  ingredi  ullo  modo  licebit;  nifi  vi- 
texnpeftatis  mcmfejla  ad  id  fuerint  coa6l2,  &  in  hoc  cafu,  ficat 
merces  in  Galiiam  vehendas  ibidem  non  onerare^  ita  nee  e  Gallia 
adve^las  ibidem  exoncrare  poterunt." 

The  fubftance  of  this  ftipulation  was  continued  in  the  fucceeding 
^war,  as  part  of  the  general  inflrudtions  to  cruizers,  1 1  th  May  1 706. 

**  That  Dtini/b  (hips  being  furnifhed  with  neceflary  paffportSr 
together  with  the  authentic  certificates  relating  to  the  oaths  re- 
quired by  the  convention  with  Denmark^  the  form  of  which  paff* 
port  and  oaths  are  hereunto  annexed ;  and  there  being  no  fufpidoa 
of  their  having  naval  ftores  on  board,  may  pafs  freely  ;  except  fuch 
fhips  have  not  difpofed  of  their  whole  ladin|r  in  the  firft  poit  qf 
France  where  they  touched,  but,  together  with  the  remainder  of 
their  lading,  have  taken  in  other  goods  in  the  Jirft  port  ofFranett  *od 
j^re  proceeding  towards  another  place  within  the  irrritorUi  of  the 
'French  king  with  the  fame  s  and  alfo  except  in  the  cafes  beforq- 
loeotkoed."— T«  v^hlcfa  was  added,  as  part  of  the  oath  prtibibed 

t* 
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Kxminnne  ^  century,  an4  this,  notwithftanding  all  the        The 
changes  that  have  tjaken  place  during  the  iaft  fifteen  ', 

years,  t;hi$  Court  will  certainly  not  ad  upon  the  credit      f'^^-  s>^ 
of  fuch  decIai^itioDs,  but  vill  adhere  to  its  own  pria- 
ciple,  that  the  canying  on  the  coaflmg  trade  of  the 
enemy  with  falfe  papers,   fubjefts  the  property  tp 
confifcation. 

It  is  not  to  be  doubted,  I  think,  that  the  originsli 
icheme  of  this  voyage  was  from  Bourdeaux  to  Ant'- 
werp ;  and  upon  the  ground  which  has  been  pcefkd 
in  argument,  the  very  fcort  ftay  in  the  port  oiEmbden: 
The  fhip  arrived  there  on  the  8th  July^  and  failed 
again  upon  the  i  ith,  after  a  flay  dF  only  three  days. 
But  this  is  not  all ;  for  I  perceive  that  the  bill  of 
bding  is  dated  on  the  9th,  on  the  very  next  day  after 
the  arrival.  Am  I  raih  then  in  concluding  from  this 
circumftance,  that  the  original  intention  of  the^  voy^ 
age  was  from  Bourdeaux  to  Antwerp  ?  Very  different 
is  it  from  the  cafe,  which  has  been  cited,  in  which 
.the  fhip  had  been  lying  three  weeks  in  Embden.  That 
material  £a&  afforded  time  for  new  fpeculations,  anfi 
rendeiied  it  equivocal  at  leaft,  whether  the  ulterior 
voyage,  which  was  afterwards  purfued,  did  not  fpring 
from  fome  change  of  intention,  which  had  jtaken 
place  in  the  mind  of  the  owner.  Here,  on  the  con- 
trary, it  18  fairly  to  be  prefumed,  frpm  the  hurry  in 

— 

to  be  made  by  Danyb  (hip  m^fters,  on  ob(aizung  their  paiTportt^ 
tbe  following  fonn^ 

"**  That  the  £dd  ilup  YhaD  not  cany  any  goods  whatfoever 
to  France f  which  were  taken  in  at  any  places  fubje^l  to  the  em- 
jrire^  or  to  the  parties  now  in  war ;  nor  fhaU  uidade  any  goods, 
ence  laden  in  France^  in  any  other  port  of  Franccy  or  in  the  faid 
places  fubjeft  to  the  empire,  or  to  the  faid  parties  now  in  war,  ia 
Ikt  retam,  if  by  chance  (he  ihould  be  cempelled,  by  fir^s  of  wea- 
ther, to  put  into  fuch  places.'* 

s  4  which 
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The         which  the  bufmefs  was  conduced,  fo  as  not  to  leave 
^  time  for  a  new  charter-party  (a),  that  the  deftinatbn 


w.sih,       to  Aniwerp  was  the  plan  of  the  original   voyage; 

-as  fuch^  it  is  to  be  confidered,  for  all  purpofes  of 

reafonable  conftru&ion^  as  a  voyage  from  Bourdeaun 

to  Antwerp* 

It  is  faidy  that  there  has  been  no  fraud  pradifed ; 

that  the  parties  were  doing  no  more,  than  they  might 

have  done  in  a  dired  way.     But  is  it  no  fraud  ?  Is  it 

:not  rather  a  double  fraud,  to  reprefent  the  voyage 

from  Bourdeaux  to  have,  been  to  Embden^  and  the 

voyage  to  Aniwerp  to  have  been  from  a  neutral  port? 

"^s  the  holding  out  Embden  as  one  of  the  terms  of  each 

voyage,  nothing  to  lull  to  fleep  the  fufpicions  of  Britijb 

cruizers?  And  when  I  fay  fufpicions,  I  mean  legal 

fufpicions,  as  to  the  prefumption  of  enemies  property, 

and  the  rules  under  which  that  prefumption  would 

become  a  fubjeft   of   more  rigorous  inveftigation* 

Deceit  was  pradifed,  as  to  the  deftination;   and  I 

mull  think,  a  fraudulent  deceit,  for  the  expr^s  pur- 

pofe  of  evading  the  jealoufy  and  vigilance,  with  which 

a  dired  deftination  in  fuch  a  trade  would  have  been 

confidered ;  I  fhall  therefore  rejed  this  claim. 
The  fhip  had  been  reftored  by  confent,  but  the 

•King's  Advocate  prayed  the   Court  to  pronounce 
againft  the  claim  of  freight  ^d  expences. 

Court. — I  Ihall  not  do  that,  becaufe  it  is  poffiblc 
that  the  owner  of  the  fhip  might  not  be  conufant  of 
the  intention  under  which  the  original  deflination  was 

.  continued. — Freight  and  escpences  given. 

(«)  The  mailer  had  faid,  "  that  on  his  arrival  he  was  ordered 
to'g^  on  under  a  new  verbal  agreement  as  to  the  freight j  as  there 
was  no  time  for  a  regular  charter-party. 
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(Inftance  Court.)  -    '''*-8^«*» 

I 

LA  DAME  CECILE,  Barret,  Matter. 

^HIS  was  a  cafe  on  appeal  from  the  Vice  Admi-  ^'^"  fi*B"b»- 

ralty  Court  of  Barbadoes.  as  to  a  prize  fbip  and  «Jo««  ^^  '«- 
cargo  of  flaves,  which  had  been  feized  by  the  garrifon  dcrihe  reftnc 
oiGoreCj  who  took  the  ufual  examinations,  and  for-  wmte  Lm^<^* 
warded  them,  with  the  fhip  papers,  to  the  High  Court  '^^*^'  * 
of  Admiralty  for  adjudication,  where  the  ihip  and 
cargo  were  condemned.    They  were  in  the  mean  time 
fold  to  a  Britifi)  merchant,  who  fent  them  to  the  illand 
of  Barbadoes  for  fale.     On  their  arrival  in  that  port, 
a  feizure  was  made,  and  proceedings  were  initituted 
againft  the  ihip  and  cargo  as  imported  into  a  Britijb 
ifland  in  violation  of  the  26th  (a)  and  ixpth  (J?)  Geo.  3.  («)  c.  6a. 
and  a  fentence  was  pronoiiSiced  upon  them.  ^*^  ^*  ®^ 

In  fupport  of  the  fentence  of  the  Court  below j  the 
King*!  Advocate  and  Arnold  contended — That  it  was 
a  cafe  Cmilar  to  the  Eole  (r),  and  was  on  the  fame  ^^^  ^^^^ 
pijnciple  fubje£l  to  condemnation;   as  a  breach  of 
the  Navigation  Ad,  and  alfo  of  the  Ad  {d)  paffed  ^^  3^  q.  3. 
for   the   regulations    of    the   Slave  Trade,    which  '•  ^^'  *  ^^ 
prohibited  Britijh  fubjefts    from  carrying    on  that 
trade  otherwife  than  under  certain  reftridionss  therein 
fpedfied,  and  in  veflfels  which  had  been  fitted  out  from 
he  ^rt^  of  London i  Liverpool^  or  Bri/ioli  that  if  the 
breach  of  the  Afts  of  Parlkiment  could,  in  any  cafe, 
.  be  juftified  by  circumflances  of  neceffity,  no  Xuch  ex- 
cufe  could  be  pretended  in  this  inftance,  frnce  it  would 

have 


^^8  f3A«M  1DETC W«Hf fiP  «W  ««e 

The        hare  been  an  eafy  expedient  for  the  purchafers  to  have 
pAMi  ciciLi,  f^^^  ^jj^  ^^g^  £^^  £^jg  ^^  ^^j^  neutral  ifland. 

.*8o^.  0«  the  part  of  tie  claimants ^  Laurence  and  Swabej 

contended— That  the  ftatutes  under  which  this  fliip 
and  cargo  had  been  condemned  in  the  Court  below, 
were  meant  only  for  the  regulation  of  the  ordinary 
trade  of  Britiflj  merchants,  and  that  they  did  oot 
apply  to  cafes  of  prize  ;  that  the  purchafers,  in  this 
inftance.  Hood  precifely  in  the  place  of  the  original 
captors,  and  had  interpofed  only  for  the  purpofe  of 
bringing  the  prize  to  fale,  which  the  captors  them- 
felves,  being  the  garrifon  of  Goree^  wtrt  incapable 
of  doing  J  that  in  this  refpeQ:  it  differed  materially 
from  the  cafe  lately  decided,  in  which  the  property  in 
queftion  was  not  prize  property,  but  only  the  proceeds 
or  prize,  which  had  been  acquired  by  the  captors  in 
iraffic  on  the  coaft  of  Africa ;  that  with  refpeS  to 
(«)  Sea.  15.  prize  goods,  under  the  Navigation  Aft  (a\  an  excep- 
tion had  always  been  allowed  in  favour  of  captors,  or 
thofe  purchafinff  of  them,  under  the  advice  of  the  law 

(5)  Reeves  ofi         tc  r    n       %  ,,v 

Ah:ppins, p.2^4.  onicers  or  tne  ijrown  [b). 

EJ^ztrh.  Judgment. 

Sir  William  ScoH.—TYis  cafe  comes  by  appeal  from  • 
the  V5ce-Admiralty  Court  of  Barbadoes^  where  <hc 
fliip  and  cargo,  being  undoubtedly  a  French  pn2C> 
were  condemned  for  a  breach  of  the  revenue  law& 
It  appears  that  the  fliip  had  been  feized  at  Goree  bf 
the  garrifon  of  that  place,  who  proceeded  to  takefomc 
fliort  depolitions,  which  were  tranfmitted  to  this  Court, 
and  on  whicK  condemnation  has  (ince  pafied  to  the 
Crown,  as  of  a  prize  taken  by  non-cominiffi<>B** 
-perfons.     The  ihip  and  cargo  were  fold  on  the  coaft 

of  Africa  to  the  prefcnt  claimsut,  who  feat  them  *^ 

the 
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the  Britijb  market  at  Barbadoes.    On  their  arrival,  the         The 
Cuftom-houfe  officer,  looking  only  to  the  feft  of  im-  ' 

portation,  proceeded  againft  them  for  a  breach  of  the     w.  a«th, 
revenue  laws,  and  on  that  ground  they  have  been  con- 
demned, in  the  ufual  proportions,  to  the  Croum,  the 
Governor,  and  the  actual  Seizor. 

On  appeal,  the  fentence  of  the  Court  below  is  not 
fuftained  on  the  part  of  the  Crown ;  but  an  appear* 
ance  has  been  given  for  the  Governor  and  the  Seizor, 
The  oflfence  aliedged  to  have  been  committed  againft 
the  revenue,  is  flated  to  arife  from  an  importation, 
contrary  to  the  26th  {b)  and  39th  (c)  of  His  prefent  W  <^-  ^^- 
Majefty  which  prohibits  the  importation  of  flaves, 
except  in  fhips  fitted  out  in  London^  Liverpool^  and 
Bri/ioL  After  fome  fluftuation  •  of  opinion,  I  am  diL 
pofed  to  reverfe  the  fentence  of  the  Court  below* 
though,  at  the  fame  time,  I  think,  that  the  Judge 
aSed  perfeflily  right  on  the  fefts  which  were  in  evi- 
dence before  him* 

The  (hip  and  cargo  were  feized  by  the  garrifon  of 
Goree  as  prize.  The  captors  could  not  bring  them  in 
perfon  to  adjudication,  for  they  could  not  move  from 
their  (lation ;  and  it  was  impoilible  that  fuch  a  cargo 
could  find  a  market  any  where  but  in  the  Weji  Indies^ 
The  more  regular  mode  of  proceeding  would  have 
been  for  thofe  who  purchafed,  and  who  may  have  been 
confidered  to  have  a£ked  as  agents  of  the  captors,  to 
have  carried  the  vbfTel  and  cargo  to  Barbadoes  as  prize 
ior  adjudication.  If  they  had  gone  there  for  that  pur- 
J>oie,  no  queftion  could  have  arifen  refpe&ing  them. 
Becaufe  it  being  the  cafe  of  a  prize  (hip,  neither  the 
Navigation  AQ^{d)  nor  the  Middle  Paffage  aft  would,  W  «<^-  «S» 
i&  their  ordinary  operation,  apply  to  it    But  when 

.9  the 
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The         the  caufe  came  on  before    the  Court  below^'   th^ 
^^*"  '^"^' '  vcflcl  wag  in  the  hands  of  other  perfons  than  the  cap- 
Feb.nthktZth,  tOTSy  and  no  proof  could  be  afforded  that  any  pro- 
**°^'        ceedings  of  prize  had  any  where  been  inftituted. 

It  now  appears  from  the  records  of  this  Court,  that 
W  s^y^-  io>  there  has  been  a  condemnation  (a)  regularly  ob- 
tained in  this  Court,  upon  the  depofitions  and  iliip- 
^  papers  fent  here,  and  upon  claim  given  for  the  (hip 
and  cargo  as  the  property  of  fiindry  perfons  of 
Hamburgh  y  and  therefore  there  is  no  longer  any 
ground  to  injpute  fraudulent  intention,  or  any  culpa- 
ble irregularity  to  the  captors  j  although  they  might, 
perhaps,  have  proceeded  in  a  more  convenient  manner. 
The  intention  of  bringing  the  cafe  to  adjudication  in 
this  Court,  could  not  be  known  to  the  Judge  below, 
except  by  the  affertion  of  the  parties,  on  which  alone- 
he  could  not  judicially  depends  He  was,  therefore, 
fully  juftified  in  pronouncing  the  fentence  which  has 
paiTed. 

But  in  the  way  in  which  I  now  confider  the 
tranfaftioui  as  a  converfion,  preceding  the  condemna- 
tion indeed,  but  rendered  abfolutely  neceffary  for  the 
purpofe  of  bringing  this  particular  cargo  to  its  proper 
ufe ;  feeing  that  every  thing  has  been  done  innocently, 
and  without  fraud,  I  am  of  opinion  that  thefe  goods 
are  to  be  confidered  as  prize  goods,  within  the  pro- 
tefbion  of  the  law ;  and  that  there  has  been  no  im« 
portation  in  contravention  of  the  Afts  relied  on,  which 
can  properly  be  deemed  a  violation  of  the  law ;  I  fliall 
therefore  c^ecrec  the  property  to  be  reftored  to  die 
claimants  (^),  on  payment  of  the  full  expences  which 
the  feizor  has  incurred. 


(h)  The  fhip  and  cargo  of  33  flav^s  was  claimed  for  Mr.  Powd^ 
of  Lherj>o9!f  and  fix  £s7S^r  m  oficcr  of  the  garrifon  at  Gone. 
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L'AMITIE,    ViLLENEUVE.  -^i8oV.*' 

^H IS  was  a  cafe  of  joint  capture  on  the  claims  of  joint  capture.— 

two  privateers,  the  Lark  and  General  CootCf  to  pJt^ff!^Mvt 
IJiare  in  the  prize  made  by  his  Majefty's  fhip  Gannet.     Ki^"  aTp^** 

on  what  tcrmt 

In  fupfort  of  the  claim  of  joint  capture^  Laurence  maifff^'MaBk, 
and  Swabey. — This  is  a  claim  advanced  hf  two 
privjvteers,  who  were  of  force  and  fize  (a)  fuiEcient 
to  have  effe&ed  the  adtaal  capture.  It  is,  therefore^ 
materially  diftinguiihed  from  thofe  cafes  in  which  the 
Court  has  held,  that  the  aft  of  fmall  veflels  coming  in 
fight  of  a  chace,  and  dogging  a  (hip  of  war  which  is 
in  purfuit  of  a  prize,  (hall  not  entitle  a  privateer  to 
&are  as  a  conftruftive  joint  captor.  In  refpeft  to  the 
Larky  the  claim  is  founded  on  the  important  fad:  of 
having  been  previoujly  in  chafe.  It  is  pleaded,  and 
not  denied,  that  (he  h^d  been  in  fight  of  the  prize 
from  between  four  and  five .  o'clock  P.  M.  She  had 
endeavoured  to  work  to  the  northward  in  chafe  to 
come  up  with  the  prize.  The  capture  took  place 
about  7  P.  M.  and  it  is  dated  by  one  witnefs,  Baker^ 
who  was  on  board  the  Gannett  having  been  preffed 
from  the  General  Coote^  that  the  Gannet  did  not  make 
fail  towards  the  prize,  in  confequence  of  the  in- 
formation received  from  the  General  Coofe^  till  about 


(tf)  The  force  of  the  federal  Teffek  was,  the  Ganneif  i6  guns, 
85  men  ;  the  L^ti*  36  tons,  4  three-pounders,  14  men ;  the 
peneral  CooU^  48  toiis,  8  ^ee  and  (ix-ppundm  26  men. — ^Th^ 
Pfi^p  9  long  fovir-poun^ewj  H 1^^ 

half 
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The         half  paft  five.     It  has  never  yet  been  decided,  that, 
amith.      .^  ^^^j^  ^  ^^^^  ^l^g  ^^^^  intervention  of  a  Ihip  of  war, 

FiB.  2ift,  making  the  a£hial  capture,  Ihould  defeat  the  claim  of 
the  privateer.  It  is  not  a  cafe  of  mere  conftru£dve 
affiftance,  but  of  aftual  co-operation  of  the  moft  un- 
fufpicious  kind,  inafmuch  as  the  privateer  had  in* 
dicated  an  intention,  and  had  exerted  her  efforts,  to 
make  the  capture,  when  alone,  and  before  the  Song's 
Ihip  came  in  fight.  The  chafe  was  purfued,  on  the 
part  of  the  Larky  to  the  moment  of  capture ;  but  it  U 
faid,  that  fhe  then  difclaimed  any  interference,  by 
omitting  to  fend  out  a  boat,  and  that  fhe  turned  about, 
and  fleered  off.  The  Court  will  perceive,  that  this 
eondufk  is  not  to  be  attributed  to  any  intention  of 
abandoning  the  prize^  but  to  a  very  different  reafoa. 
It  is  fwom,  that  the  fituation  of  the  Lark  was  fucb^ 
at  the  time  of  capture,  as  would  have  brought  her 
within  the  range  of  the  Gannet's  guns,  if  fhe  had 
approached,  and  that  when  the  prize  was  fecured, 
flie  declined  to  interpofe  farther,  from  fear  of  having 
her  men  prefled  by  the  King's  fhip.  It  is  eflabliflied 
in  evidence,  that  fhe  had  been  in  chafe  before, 
that  fhe  was  in  a  fituation  to  have  made  the  capture 
'alone,  and  that  her  only  reafon  for  not  coming  up, 
at  the  moment  of  feizure,  proceeded  from  another 
caufe,  which  will  not  affe£l  the  right  to  fhare.  In  no 
cafe  has  it  been  held  that  a  joint  captor  is' obliged  to 
fend  men  on  board  the  prize.  On  the  contrary, 
there  have  been  cafes  in  which  the  Court  has  pro- 
nounced for  the  joint  intereft^  notwithflanding  that 
no  fuch  precaution  was  obferved.  In  the  cafe  of 
the  EendraHghti   March  14,  1788,    that   ondffion 

bad 
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foftsimed  ((^.  ^ 

On  ibepart  of  the  aRual  copier^  the  King^s  Advocaif  <9o6. 
mid  Arnold  adverted  to  the  fads  which  bad  beea 
fiilly  detailed  in  the  openings  and  contended,  that  as 
ta  the  General  Cooie^  that  Teflel  had  never  been  in 
chafe ;  that  the  pretenfions  on  her  part,  were  alto, 
gether  fo  unfounded,  as  to  entitle  the  a£lual  captor  to 
the  coils  of  this  proceeding  on  that  claito.  As  to  ' 
the  Larky  no  fa£t  of  a£tual  afliftance  was  fhewn^ 
fufficient  to  fupport  a  claim  on  the  part  of  a  pri- 
vateer.  If  any  intention  had  been  entertained  of  at- 
tempting the  aftual  capture,  it  had  been  abandoned 
by  the  Larky  which  had  failed  away,  and  did  not  put  in 
any  claim  till  her  arrival  in  port,  when  Ihe  heard 
that  the  prize,  which  was  failing  under  American 
colours  at  the  time  of  capture,  ^d  might  have  been 
relinquifhed  on  that  account,  was,  in  faft,  a  French 
vcffel,  and  a  prize  of  confiderable  value.  The  dr- 
cumflances  relied  on  as  an  excufe  for  this  conduft 
were,  in  fome  refpeft,  untrue,  and  altogether  in- 
fuffident.  No  apprehenfion  could  have  been  enter, 
tamed  from  the  guns  of  the  Cannet^  as  there  was 
only  one  gun  (hot  fired,  and  that  fell  above  a  mile 
from  the  Lark.  As  to  the  fear  of  lofmg  her  men,  it 
was  in  its  nature  not  an  excufe  that  could  afford  any 
jufUficaiion.  As  long  as  the  policy  of  the  law  recog- 
nibses  the  legality  of  imprelling,  a  privateer  is  not  at 

(#)  The  argument  ar  to  the  Gttural  Cocu  is  here  omitted,  at 
the  drcumftances  relied  on,  were  of  a  very  remote  bearing,  and 
tieAoticedinthejudgmeati  which  pronoun^s  againit  the  cUum 

coaftruftcd  oa  tbem« 

liberty 
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aJi^*  t  ^^^^  ^o  fet  ^P  2tn  apprchcnfion  derived  from  the  legal 
liahili'ry  of  her  fituation,  as  an  excufc  for  not  doing 

FeM.  2 1  a,  ,  an  aft  which  is  otherwifc  required  of  her.  If  the  pri- 
vateer was  at  liberty,  to  avoid  the  occaiion  of  felling 
in  with  the  King's  fhip,  the  parties  muft  at  leaft  chcx>fe 
between  the  two  difEciihies— either  of  incurring'  the 
rifk  to  which  they  were  by  law  expofed — or  if  they 
declined  to  come  up,  of  taking  that  alternative,  with 
the  confequences  attending  it — among  the  reft,  with 
the  confequence  of  abandoning  their  claim  of  joint 
capture. 

Judgment. 
Sir  PT.  Scott — This  is  a  claim  on  the  part  of  two  priva- 
teers to  fliare  in  a  prize  which  is  admitted  to  have  been 
aftually  taken  by  His  Majefty's  Ihip  Gannet.  The 
rule  of  law  on  this  fubjeft,  whigh  has  been  long  efta- 
blifhed  in  this  Court  and  the  Court  of  Appeals,  in 
various  cafes,  is,  that  it  muft  be  ftiewn,  on  the  part 
of  privateers,  that  they  were  c(m/iru(tively  qffijlin^* 
The  being  in  fight  is  not  fufficient,  with  refpeft  to 
them,  tQ  raife  the  j)refumpti6n  of  co-operation  in  the 
capture.  They  clothe  themfelves  with  commiflions  of 
war  from  views  of  private  advantage  only.  They 
are  not  t>ound  to  put  their  qommiffipns  in  ^  on 
every  difcovery  of  an  cnemy^  And  therefore  the  law 
does  not  prefume.  In  their  favour,  from  the  mere  cir. 
cumftance  of  being  in  fight,  that  they  were  there 
with  a  d^fign  of  /contributing  afliftance,  and  engaging 
|n  the  conteft.  There  muft  be  the  anhnus  c(^iendi  de- 
monftrated  by  fome  overt  ^Qt  j  by  fome  variation  of 
eondud,  which  would  not  have  taken  place,  l>ut  xn^th 
reference  to  thJkt  particular  objed,  and  if  the  inten*» 
tion  pf  a6Ung  agaiiift  thQ  enemy  had  not  twa  effec-» 
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ttiaily  entertained.    .The  allegation,  which  has  been        Tiie 
given  on  the  part  of  the  General  Coote^  pleads  to  this      ^"""' 
effe£t :— *'  That  that  veffel  had  before  taken  a  valuable      Ftb.  nft, 
prize,  which  ihe  was  conducing  to  the  port  oi Falmouth ; 
that  ihe  had  many  prifoners  on  board,  and  that  her 
own  crew  was  much  weakened  by  the  number  of 
men  put  on  board  the  prize  ;  that  information  had 
been  obtained  from  the  mafter  of  the  captured  veffel 
refpefling  two  other  French  veffels  that  \eere  coming 
from  Martinique^  and  that  (he  purfued  a  courfe  which 
tended  at  the  fame  time  to  fecure  her  prize^  and  was 
underftood  to  be  the  track  in  which  the  French  veffels 
were  failing;  that  about  3  oMock  P.M.  the  privateer 
difcovered.the^r/z^,  and  determined  to  fpeak  her,  and 
accordingly  continued  her  courfe,  acrofswhich  flie  mult 
neceffarily  pafs ;  that  in  fo  doing,  the  Mafter  difco* 
vcred  an  armed  brig,  and  was  at  firft  at  a  lofs  to  diftinguifli 
whether  (he  was  a  friend  or  an  enemy  ;  that  ihe  after* 
wards  proved  to  be  His  Majefty's  ihip  Gannet^  that  the 
mafter  was  required  to  go  onboard ;  but  that^he  excufed 
himfelf,  faying,  that  his  crew  was  too  weak  to  man 
his  boat,  but  the  brig  then  fent  a  boat  for  hito,    and 
carried  him  on  board ;  that  he  then  gave  the  captaitt 
of  the  brig  advice  of  the  veffels  that  he  was  lookiiijr 
for/'     The  allegation  then  goes  on  to  plead  abuiive 
language  from  the  captain  of  the  Gannett  and  that  he 
preffed-two  of  the  privateer's  men,  ufed  much  brutd 
menace  and  threats  to  take  away  their  prize,  and  that 
fuch  menaces  deterred  the  mafter  from  purfuing  his 
courfe,  as  he  ihould  have  done,  and  by  which  he 
ftould  have  boarded  the- prize,    before  the  GannH 
could  have  come  up. 

Of  this  charge,  there  is  no  proof  whatever.    It  la 
faid  in  argument,'  as  an  ezcufe  for  the  want  of  prool!, 

VOL.  vu  'T .  ••  that 
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Amitii. 


Thi  that  It  is  not  eafy  to  obtain  evidence  of  a  fa£l:  which 

pafled  in  converfation  (mly,  and  on  board  the  King*s 

'^Z*'      ihip.    Whatever  that  difficulty  may  be,   it  i$  pcr- 
fedly  obvious  that  there  muft  be  forae  proof  pro- 
duced, and  that  the  Court  can  pay  no  attention  to 
fuch  charges  refting  merely  in  allegation.    The  ab- 
fence  of  all  direft  proof  is  rendered  more  confpiaious 
by  the  want  of  proof  of  any  other  kind,  refpe&ing 
which  the  fame  difficulty  could  not  have  occurred* 
There  is  no  mention  even  of  any  declaration  that  the 
mafter  made  on  coming  on  board  his  own  (hip,  as  it 
might  be  natural  to  exped,  from  the  juft  feelings  of  in« 
dignation,  that  he  would  have  complained  of  the  ill  treat- 
ment which  he  had  received,     llie  whole  charge  is 
matter  of  averment  merely,  and  it  is  the  more  ina« 
terial  to  dwell  on  thi$  obfervation,  becaufe  the  alle^ 
tion  was  admitted  folely  on  the  ground  of  alledged 
iniic<Hidu£l,  on  the  part  of  Captain  Bafs  di  the  Qnnml. 
If  the  charge  could  have  been  fubftantiated,  it 
appeared  to  the  Court  to  be  improper  that  he  fhoula 
take  a  benefit  from    his  own  mifcondud ;  and  it 
might  have  given  a  colour  to  the  caCe  very  different 
from  that  which  it  would  otherwife  afTume.    But  the 
proof  of  this  averment  totally  £m1s  ,  and  the  condud 
of  the  mafter  of  the  privateer  leads  me  to  form  a 
very  different  condufion  refpeding  it.    All  that  can 
be  advanced  then  in  fupport  of  the  claim  of  the  Gaynd 
Coatij  in  the  moil  favourable  view  of  the  cafe,  is,  that 
file  had  been  purfuing  her  courie  towards  the  land, 
in  the  track  in  which  the  prize  was  afterwards  taken* 
JSut  where  is  the  ehafe  ?    There  waj  no  crowding  faSi 
nor  any  variation  of  route  from  that  which  would  hav^ 
been  (^urfued,  if  no  chafe  had  been  in  contemplatioii* 
Tlieri  tras  no  aVext  ad,  from  which  the  Court  can 

infer 
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infer  any  intention  towards  the  prize  j  and  I  therefore      aiut«. 

do  not  wonder  that  the  allegation  fhould  not  have  ■  ■ 

pleaded  an  aftual  chafe.     It  pleads  only,  *«  that  the      ^"l;^' 

mailer  was  prevented  by  the  behaviour  of  Captain  Ba/i 

from  going  on.'*    I  am  clearly  of  opinion  that  there 

is  no  foundation  whatever  for  a  claim  of  conflruftivc 

aififtancei    There  is  not  one  movement,  that  would 

not  have  taken  place  without  any  animus  capiendi ;  it  is 

therefore  quite  impoffible  fur  me  to  pronounce  for  aii 

interefl:  of  joint  capture  on  fuch  a  claim.     But  farther^ 

as  to  colls, — A   charge  of  mifcondud  has  been  al- 

ledged,  which  is   riot  fupported  in  any  manner  by 

proof ;  and  I  think  that  it  is  but  renfonable  that  the 

party,  who  has  been  put  to  defend  himfelf  againfl  fuch 

a  charge,  fhould  be  entitled  to  his  cofls. 

The  claim  of  the  Lark  (lands  on  a  more  favourabb 
looting.  That  veffel  was  on  the  look  out  in  the  Chan* 
nel,  at  the  commencement  of  hoftilities,  and  it  does 
hot  appear  that  her  force  had  been  weakened.,  tt  is 
hot  denied,  I  think,  that  Hae  had  been  in  chafe;  and 
with  refped  even  to  privateers,  the  aft  of  chafing,  if 
continued  for  any  length  of  time,  will  be  fufficient  to 
found  a  title  of  joint  capture.  .  It  will  not  be  necellary 
that  the  joint  chafer  fliould  adually  board  the  prize  i 
It  will  be  enough  if  there  is  an  animus  perfequendi  fuf ' 
ficiently  indicated  by  the  condu£l  of  the  VelTel^  and  n6t 
difcontinued.  Then  the  only  queftion  will  be,  whether 
the  Lark  had  not  given  np  the  chafe  ?  For  if  the  pur* 
fuit  is  prematurely  abandoned,  it  certainly  cannot  be 
deemed  a  joint  chafe,  at  that  moment,  when  the  'm^ 
tereft  of  capture  is  confummated.  On  this  point,  it 
is  certainly  a  matter  of  no  fmall  di^culty,  furrounded  . 
en  all  iides  t>y  rekafing  witneQes, '  to  fix  th^  momeftt 

Ta    ■  of 
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the        t>f  difcondnuance,  and  to  fay  whether  it  was  at  th^ 
,  tinlc  of  capture  or  before.    Under  this  cmbarraffmcnt, 


Feyiitt,  I  find  fome  fatisiadion  in  turning  to  the  evidence  of 
one  witnefs,  Bakety  onwhofe  tefUmony  I  think  I  can 
rely  with  more  confidence,  as  he  is  a  man  who  had 
been  imprefled  from  the  General  Coote^  and  was  at  the 
time  of  the  capture  on  board  the  Gannet.  His  intercft 
muft  be  diminiflied  by  the  admiflion  of  the  claim ; 
yet  he  Rates  in  his  depofitions  "  that  the  Lsrk  was  in 
thafe  at  the  time  of  capture,  and  had  been  in  chafeb^ 
fore,  that  hex*  boat  might  have  come  up  at  the  fame  time 
'  with  the  boat  of  the  Gannet j  and  that  fhe  would  have 
been  able  to  have  made  the  capture.**  In  a  cafe  which 
turns  on  a  point  of  confiderable  nicety,  where  the 
chafe  is  admitted,  and  the  only  queftion  is,  whether  the 
purfuit  had  not  been  difcohtinued,  evidence  of  this 
kind  is  of  more  importance. 

But  it  is  objefted,  that  there  was  no  fuggeftion 
of  intereft  fet  up  at  the  time — and  it  is  laid  that  a 
boat  ihould  have  been  fent  on  board.  It  might  for 
many  purpofes,  be  a  meafure  of  proper  precaution, 
and  of  great  convenience  }  and  the  want  of  it  in  this 
inftance  feems  to  have  produced  all  the  obfcurily  in 
which  the  claim  is  involved.  At  the  fame  time,  1  do 
not  know  that  it  has  been  held  to  be  a  neceflary  in* 
gredient  in  a  title  of  conilriidive  afliftance,  that  a 
perfon  fliould  be  fent  on  board, '  and  a  claim  aflerted 
Immediately.  I  believe  there  have  been  many  claims 
fuftained,  notwithitanding  fuch  an  omii&on.  It  maft 
1>e  acknowledged,  however,  to  be  a  meafure  of  great 
convenience  in  all  odes,  and  if  the  precaution  had 
been  obferved  here,  the  hOi  of  joint  chafing  would  ifl 
all  probability  not  have  been  denied.    I  am  of  option 

6  that 
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that  the  juftice  of  the  cafe  between  the  parties  will  be»        The 
on  a  view  of  the  whole  evidence,  to  give  the  turn  of   _^_U. 
the  fcale  in  favour  of  the  claim  of  joint  intereft,— but      w.  nftj^^ 
at  the  fame  time  to  diredt  that  fo  much  of  the  prize 
ihali  befirft  dedufted,  as  is  equivalent  to  the  expeuccs 
to  which  the  aOiual  captor  has  been  put,  by  the  priva- 
teer's omiiEon  to   alTert  an  interest  at  the  time  of 
capture  (tf). 


VROW  ANNA  CATHARINA,  Mahts.  M.rcji  .oth, 

i8c6. 

^His  was  a  cafe  on  the  demand  of  the  captors,  to  Freight  to  czp- 

have  freight  allowed  to  them  for  the  cargo,  or  geftion  of  a 
part  of  the  cargo  of  coffee,  claimed  for  merchants  pMu\td}*u 
of  Hamburgh,  and  reftored  to  them,  and  afterwards  LouJ^a"."''^' 
fold  in  this  country,  under  a  licence  from  HisMajefty's 
Government, 

On  the  part  of  the  captors^  Armld  and  Swabey 
contended— -That  the  cafe  was  diftinguifhed  from  the 


{a)  In  this  cafe^  on  the  reading  of  the  evidence^  the  King's  Adv4». 
cate  obje^ed  to  the  evidence  of  RulfelU  who^  in  his  anfwer  to  the 
ith  interrogatory,  had  faid,  '^  that  he  cannot  fay  he  is  not  in<^ 
terelled>  inafmuch  as  he  conceives  he  will  be  entitled  to  ihare  if 
(be  is  pronounced  a  jeint  captor,  though  he  has  figned  a  xcleafe." 

Court.  I  have  always  underftood  the  diftiD£U#n  in  this  Court 
to  be,  that  if  the  witnefs  fays  only  that  he  expeds  to  receive  from 
the  bounty  of  the  captor,  he  is  not  incompetent^  whatever  deduc- 
tion of  credit  he  may  be  expofed  to  by  that  drcumftance.  But  if 
he  thinks  himfelf  entitled  in  law,  he  ads  under  an  imprefiion  of 
intereft^  which  renders  him  incompetent,  however  erroneous  that 
opinion  may  be. — So  ruled  as  to  the  cxfeffation  from  bounty ^  in 
the  cafe  of  the  Sans  Jofe, 

T  3  genera 
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• 

The        general  rule,  by  this  circumftance,  that  the  claimants 

Catharina.  had  adopted  this  country   as  the  virtual  port  of  def- 

'•  —  tination,  by  the  fpecial  application  which  had  been 

1806.    '    made  for  permiflion  to  fell  here.     That  it  was  in 

W  J'*^  ^-       that  refpedk  a  cafe  analogous  to  the  (a)  Diana^  Runkty 

|n  which  a  diftindion  had  been  allowed  from  the  on 
dinary  rule  of  law,  on  the  ground  of  the  intention  of 
the  proprietor  to  ele£t  the  markets  of  this  country,  as 
the  place  of  a£tual  deftination  ;  that  the  cpntrad  under 
the  charter-party  for  a  voyage  from  Batavia  to  Holland 
was  in  fubftance  completed  by  this  eledion  to  the  ad- 
vant<ige  pf  the  owners,  and  ^s  the  ve0e^woul4  come 
into  the  hands  of  captors,  deteriorated  by  the  wear 
and  tear  of  fo  long  a  voyage  in  the  fervice  of  the 
cargo,  it  was  but  reafonable  that  the  captors  (hould 
receive  fome  gompenfatiop  from  the  owners  of  th^ 

cargo. 

♦ 

On  the  part  of  the  claimants ^  the  King's  Advocate  and 

Laurence'^^A^etit^  to  the  general  principle  that  had 

been  fo  repeatedly  aded  upon,  and  dented  that  there 

was  any  reafon  to  diftinguifh  this  cafe  from  the  general 

rule.     With  refped  to  the  accidental  circumftance  of 

a  fale  in  this  country,  it  was  not  more  than  ufqally  took 

place  in  the  difpofal  of  goods  which  had  miffed  theu^ 

original  market  in  confequence  of  being  brought  in« 

In  Mr.  Canjianf^  cafe,    he  not    only  brought  the 

p;oods  to  Tale  here,  but  fettled  in  London  as  a  mer. 

chant  of  this  country,  yet  freight  \fas  not  decreed,   \i\ 

the  prefent  caf^  the  demand  \^  out  of  time,  as  die 

caufe  had  beea  repioved  into  the  fuperior  Court  by 

appeal,  and  had  been  there  finally  difpofed  of^  without 

Wiy  rcfervation  of  this  queflio^* 

^ 
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'On  the  part  of  the  captors^  Arrhold  replied— That        The 
the  objedion  as  to  time  could  not  be  preffed  againft  .CATHAiiNA. 
the  demand ;   fince  the  application  had  been  made  in   '^^     ^ 
the  Court  of  Appeal,  where  the  anfwer  given  was,        x«o6.. 
that  the  cafe  was  concluded  there  and  remitted,  and 
ths^  the  application  mult  now  be  made  in  the  Court  of 
Admiralty. 

Judgment. 

Sir  ff^.  S^^//— The  Lords  having  permitted  this 
applicaticMi  to  be  brotight  here,  I  Ihall  not  enter  into 
the  quedion  of  jurifdictipn,  but  take  it  as  granted* 
that  the  jurifdidion  of  thte  Court  is  well  founded. 
The  claim  is  given  for  the  freight  of  goods  captured 
on  a  voyage  from  BaiavJa  to  Am/lerdam^  and  carried 
to  Liverpool  where  they  have  been  reftored  and  finally 
£bld,  under  the  permiilion  of  a  licence ;  and  the  de- 
mand is  founded  on  a  fuggeftion,  that  they  have  been 
fold  advaniageouJJy  for  the  claimants  in  this  country, 
and  at  their  particular  requeft. 

The  general  rule  is  welt  known^  being  founded  on 
very  ancient  principles  of  law,  that  whenever  the 
captor  brings  the  goods  to  the  port  of  adual  defti-  . 
sation,  he  {hall  be  entitled  to  the  freight,  on  the 
ground  that  the  contrad  has  been  fulfilled ;  \f\xi  that 
m  all  other  cafes  freight  (hall  not  be  due,  although 
the  fliip  may  have  performed  a  very  large  part  of  her 
intended  voyage,  and  fo  large  a  portion,  as  to  raife  at 
firil  fight  an  appearance  of  hardfhip  and  injufUce  in 
the  refufal  of  freight,  and  to  fugged  a  doubt,  whether 
it  might  not  be  a  better  rule  to  allow  a  proportion  of 
fi'eight  pro  rata  itineris  perddli.  But  I  am  verj'  certaia 
that  fuch  a  rule,  if  fully  confidered,  woul4  be  foun4 
(0  be  productive  of  much  praftical  injufticc,  and 

T  4  would 
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The  would  lead  to  endleTs  litigation,  and  uncertainty,  ia 
cathaa^na.  the  difcuflion  of  the  particular  circumftances  that 
would  be  relied  on  in  every  cafe.  The  ancient  rule  of 
pradlice,  therefore,  is  one  to  which  the  Coutt  may  be 
allowed  to  adhere  with  much  rational  bigotry.  The 
only  exception  which  has  been  admitted  in  this  Court 
is  that  of  the  Dutch  (hips,  in  which  the  claimants, 
being  Britifh  fubjefts,  who  were  deeply  engaged  m 
bringing  their  efFe£ts  from  the  Dutch  iflands,  had 
made  an  afSdavit,  for  the  purpofe  of  fortifying  their 
claims,  that  it  was  their  original  wiih  and  intentioni 
that  the  property  fliould  have  been  brought  to  this 
country,  but  that  they  had  been  compelled,  by  the 
policy  of  Holland^  to  accept  a  confignmcnt  to  Dutch 
ports.  In  thefe  cafes  the  Court  did  not  look  fo 
much  to  the  advantage  that  the  claimant  had  d&r 
rived,  though  there  might  be  reafon  to  prefume  that 
the  deftination  was  not  difcuivantageom^  as  that  the 
delivery  was  made  ultimately  in  the  port  of  their  orL 
ginal  election.  In  Mr.  Conjiant^s  cafe,  there  was  no 
original  intention  to  fell  the  goods  here,  but  they 
were  afterwards  fold;  and  though  he  had  himfelf 
fixed  his  refidence  in  this  country,  the  Court  of  Ap- 
peal did  not  think  that  circumftance  fufficient  to 
vary  the  application  of  the  general  rule. 

In  the  prefent  cafe  there  was  no  original  wifli  to  fell 
m  this  country.  The  cargo  was  brought  in  by  force 
to  Liverpool^  and  after  reftitution  the  claimants  eleded 
to  fell  there,  combining  many  confiderations  of  farther 
dii&culty  and  expence  in  hiring  other  veflels  to  carry 
it  on  to  Holland.  The  poffible  advantage  or  difaJL 
vantage  of  fuch  an  interruption  of  the  original  voy- 
age, is  but  an  accidental  circumftance  to  which  die 

Court 
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Court'  will  but  fllghtly  attend.     It  would  introduce  a        The 

labyrinth  of  minute  confiderations^  through  which  the  CATrA^wi 

Court  could  not  find  its  way.     Sometimes  the  advan*  -— -— — 

tage  would  be  on  the  fide  of  the  veflcl,  and  fome-  ^^"^gJiT^' 
times  on  that  of  the  cargo.     I  fee  no  fufficient  ground 
of  diftindion  to  fupport  this  demand,  and  therefore 
I  rejed  the  prayer. 


GAGE,  Mitchell,  Mafter. 

^His  was  a  queftion  on  the  recovery  of  a  Briiijh     ^^[%^^ 
vefiel,  with  a  cargo  of  timber,  &c.  (a\  which  PriieAa^ 
had  been  captmred  by   a  French  privateer,  but  was  ra°e  oiJ!hlgg 
found  abandoned  at  fca,  with  a  fire  burning  in  her  ^.n^^^^iZ'J^M 
cabin,  by  the  Kite  floop.  ^^^p^  ' J-J^ 

On  the  fart  of  the  recaft&r^  the  King's  Advocate 
contended— That  it  was  not  merely  a  cafe  of  falvage 
on  recapture,  but  that  it  approached  rather  to  the 
nature  of  derelict,  as  the  veflfel  was  abandoned,  and 
left  at  the  peril  of  periihing  by  fire,  as  well  as  by  the 
waves.  That  in  fuch  a  cafe  the  Court  would  not  con« 
fidcr  itfelf  reftrided  to  the  rate  oi  falvage  prefcribed 
by  the  Prize  Aft,  but  would  allow  a  larger  reward  as 
it  confidered  itfelf  at  liberty  to  do  in  a  preceding 

Janci  fupra 

On  %  part  of  the  Briiijh  owner,  Swabey  Con-  ^^^-^^p.^^- 
tended — That  it  was  to  be  confidered  only  as  a  cafe  of 
felvage  on  recapture  j  that  although  it  was  not  ftated 


(«]  Value  of  ihip  and  cargo  a9  admitted^  £»i,qo2.  iox. 

explicitly 
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explicitly,  that  the  enemy  were  feen  to  abandon  the 
▼cffel,  there  were  circumftances  to  fhew  that  to  have 
been  the  fa£t ^  as  fhe  was  in  company  with  an  enemy's 
Jloopy  when  the  Kite  gave,  chafe.  It  was  to  be  confi. 
dered,  therefore,  as  a  cafe  of  compulfory  abandwr 
ment  by  the  enemy,  and  as  fuch^  agreeable  to  wha^ 
has  been  decided  in  other  cafes^  the  felvor  would  be 
entitled  only  to  his  reward  under  the  Prize  Aft. 

Court. — What  I  fhall  do  at  prefent  will  be  to  pro- 
nounce for  the  rate  of  falvage  due  under  the  Aft^ 
fince  the  falvors  are  unqueftionably  entitled  to  that* 
If,  on  farther  information,  it  can  be  ihewn  to  be 
di(lingui(hable  from  other  cafes  of  recapture^  \  fhall 
permit  that  queftion  to  come  on  again.  If  the  cafe 
had  reiled  upon  the  depoiitions  alone^  it  would  have 
borne  the  appearance  of.  a  cafe  of  dereli£l,  becaufe 
there  19  in  them  no  mention  of  recapture.  3ut 
the  affidavit  of  the  officer  who  brings  in  the  papers, 
defcribcs  it  as  a  recapture^  and  in  that  view  the  rtt 
captors  w}U  npt  ()e  entitled  tp  more  thaa  the  war 
Iklvage. 

July  14,  1807. — This  caufe  came  before  the  Court 
again  on  the  affidavit  of  the  Mafler  of  the  Gage^  made 
at  Verdun^  he  being  then  a  prifoner  in  France.  The 
affidavit  ftated  only  that  his  veiTel  bad  b^n  captured, 
and  that  he  had  been  taken  on  board  the  French  pri- 
vateer,  and  carried  into  Calais.  It  did  not  fix  the 
time  of  abandonment,  or  eftablifh  the  fad:,  whether 
the  enemy  were  on  board  when  the  Eirilijb  cruizer 
^as  firft  defcried,  fo  as  to  fhew  that  the  priae  had 
been  abandoned  on  that  account.  On  the  contraryi 
jn  a  letter  froni  hjm  of  the  2ifl  February  1806,  ex- 
hibited 
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hfbited  on  the  former  hearing,  he  appeared  to  have 
been  altogether  ignorant  of  the  fate  of  his  veffel. 
ftating,  ^*  I  was  taken  on  the  24.th  February  by  si 
lugger,  but  I  believe  the  Gage  was  retaken,  and  car- 
ried into  Dover,  but  I  cannot  tell/*  Under  thefe 
circumftances,  the  Court  held  the  cafe  not  to  fall 
under  the  reftri£bions  of  the  Prize  Ad,  and  allowed  a 
iaJvage  of  one-fourth  (a). 


THE  WASHINGTON,  Wilhamson,  ^At\ 

I0OO9 

THIS  was  a  cafe  on  a  demand  for  cofts  and  da-  inftruaioni--* 
,  It)terpret4ti(M| 

mages  againll  the  captors,  for  lofles  fuftained.  ©^ "^ ?«« 
by  the  Ihip  being  carried  to  Jerfey^  a  place,  ^^fuggejied^  port-,  dam^ 
not  fit  for  the  reception  of  veiTels  of  that  burthen.'        '^**"' 
Judgment. 
Sir  W.  Scott. — This  is  a  queftion  of  dainage  fuf^ 
tained  by  a  veifel  coming  from  Morfte  Video  to  London 
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(a)  So  in  the  cafe  of  the  LamStorit  2gth  Odoher  1807,  which 
wmsacafe  of  a  fmall  Brki/b  Qdp  of  100  tons,  found  at  fea  bj 
^s  Majefty't  fhip  Reft^tuice^  without  ftny  cargp  on  boi^xl^  and 
claimed  on  falmge  as  recaptqred. 

The  ofiicer  belonging  to  the  Re/t/ta^ee,  the  only  witnefs  exa- 
mined, had  faidy  *'  that  the  fhip  was  foand  without  any  perfon  on. 
board ;  that  there  was  a  lugger  to  windward,  which  appeared  to 
be  a  French  privateer,  and  by  which  ^  heH'%*ed  (he  might  have  beea 
piptured/'— The  Court  obferved,  that  this  reprefentation  had  been 
given  with  great  fumefs^  but  that  it  did  not  amount  to  proof  of 
^6'k&ual  capture,  and  abandonment  in  the  nature  of  a  recapture  | 
that  the  fa&  nugbt  nW  be  fo ;  and  that  under  the  inclination  which 
the  Qourf  fel(  to  extend  the  benefit  pf  fsdvage  in  cafes  not  re^f 
firiAed  by  the  aA  of  Parliamenti  it  (faould  decree  one-fourth. 


iSo6. 
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The        a4  it  turned  out^  wkh  a  large  cargo,  documented  ge- 
_  ncrally  as  belonging  to  perfons  in  Ataerica^  but  of 

'^'I'i!?^*''  which  a  coniiderable  part  has  been  claimed  for  mer- 
chants in  London.  The  veflel  had  iailed  from  the 
colony  of  the  enemy  after  hoftilities.  Confidering  the 
general  circumftances<.of  the  cafe^  therefore,  and  that 
the  property  did  not  clearly  appear,  I  am  of  opinion 
that  the  captors  were  juftified  in  the  a&  of  fdauie^ 
and  that  it  was  not  an  unreafpnable  curiofity,  on  their 
part,  to  bring  the  queftion  of  property  to  judicial  in* 
veftigation,  and  to  take  the  benefit  of  any  queftion  of 
law  that  might  arife  out  of  the  feds.  The  original 
feizure  therefore  was  in  my  opinion  juftifiable; 
and  the  queftion  for  the  confideration  of  the  Court 
now  is,  whether  the  vefTel  has  been  fo  treated  in  the 
cuftody  of  the  captors,  as  to  exonerate  them  itooi 
fubfequent  refponfibility.  i 

The  firft  duty  of  captors  according  to  the  in- 
ftrufUons,  is,  to  bring  their  pri^e  *'  to fome  convenient 
port.**  Convenient  is  a  large  and  general  term^  leaving 
a  certain  latitude  of  difcretiony  but  a  difcretion  to  be 
cautioufly  exercifed,  and  with  reference  to  the  view, 
which  the  Crown  itfelf  muft  be  fuppofed  to  have  en- 
tertained in  ifluing  the  inftru£tions«  Conveniences  are  of 
dijSFerent  kinds  fome  of  a  {lighter  nature,  others  almoft 
indifpenfable.  Among  the  mo/i  important  muft  be  con. 
fidered  that  of  bringing  a  veflel  to  a  port  where  ibe 
may  lie  in  iafety,  fince  that  cannot  unquefti6nabif 
be  deemed  a  convenient  foi%  whicn  does  not  afford 
fecurity  and  prote£lion  to  the  property  that  is  brought 
xa«  An  open  road  for  inftance,  where  the  (hip  niay 
be  occaftonally  expofed  to  the  weather,  cannot  be  a 
place  of  fecurity.    It  i^  therefore  quite  in^x^ble 
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that  it  diould  be  confidered  as  a  convenient  port  ror        The 
me  preiervation  of  property.  ««.« t 

Anotfaef  material  Ingredient  of  convenience  will'be^  '^^"%r^^ 
that  the  port  fliall  be  of  fufficient  capacity  to  admit 
VelTeis  to  enter  without  unloading  their  cargoes,  fince 
it  is  the  intendon  of  the  legiflature  that  bulk  fhall  not  be 
broken.  If  there  is  hot  depth  of  water  to  allow  veflel 
to  lie  without  taking  out  the  cargo,  **  non  erit  bis 
hcusi**  fince  captors  are  not  to  meddle  with  the 
cargo  in  any  manner,  without  the  authority  of  the 
Court,  which  cannot  be  exercifed  until  the  vefiei  has 
been  brought  into  port. 

It  is  alfo  highly  defirable,  that  the  port  fhould  be  a 
place  which  holds  ready  communication  with  th^ 
tribunals,  which  have  to  decide  on  queftions  arifing 
but  of  the  capture  \  that  the  parties  may  have  accefs 
to  advice,  and  may  be  enabled  to  obtain  the  neceflary 
information ;  and  that  the  dire£tions  of  the  Court  of 
Admiralty  may  be  carried  into  efFeft  with  difpatch. 
For  all  thcfe  purpofes  it  cannot  be  fuppofed  that  Sbet'- 

iand^  for  inftance,    or  5/.  Kilda^  could  be  deemed 
^convenient  ports ^  for  veffels  that  have  to  wait  for  ad*    . 
judication  in  the  Admiralty  Court  of  England.    Thefe 
are  the  leading  points  of  confederation,  and  may  be 
deemed  indiJpeTifible.  . 

On  the  other  hand,  there  may  be  conveniences  of  a 
fuboirdinate  nature,  in  favour  of  the  captor^  which 
liiay  bft  alfo  very  deferving  of  attention  when  they  do 
Xiot  interfere  with  thofc  of  higher  moment.  For  in- 
"ftance,  that  owners  of  privateers  may  elefl:  their 
own  port,  is  but  a  reafonable  advantage  in  itfelf, 
When  kept  within  proper  limits,  and  not  fuffered  to 
predosiinate  over  the  interefts  of  other  perfond,  and 

more 
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The        more  efpecially  over  thofe  general  purpofds  of  p'ubUo 
WA»H»NOTo»f.  j^fti^^^  jQ  ^jjj^,j^  ^jjg  CQ^jrt  is  principally  bound  to 

^//  rsth,  attend.  The  privilege  of  eleding  their  own  ports,  is 
a  convenience^  which  may  bo  allowed  caferis  paribus  \ 
and  it  is  one  in  which  the  Court  will  be  difpofed  to 
fupport  them,  when  it  does  not  become  the  caufe  of 
greater  inconvenience  to  others.  But  the  juil  limits 
of  this  perfonal  accommodation  are  to  be  diftin&ly  ob- 
ferved }  it  is  not  an  obje£)t  to  be  purfued  indifcriini^- 
nately,  for  the  mere  profit  of  agency  and  com* 
miilion,  in  negleft  of  other  confiderations  of  higher 
or  more  general  importance. 

In  the  prefent  cafe,  the  port  to  which  the  veflfel  was 
carried,  which  was  that  of  Jerfey^  is  not  altogedicr 
without  objection,  arifing  from  a  want  of  opportunity 
of  intercourfe  with  this  Court ;  which  renders  it,  in 
that  refpeft,  notfo  convenient  for  the  general  difpatch 
of  bufmefs,  as  the  out-ports  of  this  kingdom.  That  in* 
convenience,  however,  if  not  increafed  by  ferther 
negled  of  due  diligence  and  attention  to  the  general 
interefls  concerned,  is  not  fo  great,  as  to  induce 
the  Court  to  over-rule  the  indulgence  which  has 
ufually  been  granted  to  the  privateers  of  that  liland^ 
and  the  neighbouring  lilands,  of  carrying  their  prizes 
to  their  own  ports.  They  are  places  of  great  martial 
enterprize,  and  of  important  fervice  to  the  (late,  from 
their  local  advantages,  and  from  their  exertions  in  time 
of  war.  The  privateers  of  thefe  iflands  have  in  pra£Hce 
been  always  permitted  to  carry  their  prizes  to  their  own 
ports,  and  therefore  it  is  not  to  be  £ud,  generally,  that 
it  is  not  a  proper  exercife  of  the  difcretion  repofed  in 
them,  or  that  they  ihould  be  compelled  in  all*cafes  to 

bring  their  prizes  into  the  ports  of  this  Country. 
*  7  But 
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But  there  is  enough,  on  the  captors  own  fhewing,  to  vtashTnotow. 
convince  the  Courts  that  the  port  of  ^erfey  was,  on   » 
other  grounds,  an  improper  port  for  a  veflel  of  this     ^^'!l%^^' 
defcription.     It  was  a  veQel  of  900  tons,  of  a  burthen 
beyond  what  that  port  was  capable  of  receiving.     It 
xxiuft  have  been  obvious,  that  fuch  a  velTel  ought  not 
to  have  been  carried  there,  or  at  lead  that.flie  fhould 
not  have  been  detained  there,  in  oppofition  to  the 
requefl  fo  repeatedly  made  for  her  removal.     She 
might  have  been  taken  to  fome  port  of  England ;  or, 
what  would  have  been  mcji  propet'^  on  the  information 
which  was  received,   Ihe  might  have  been  fent    to 
Isondony  which  has  turned  out  to  be  the  place  of  her 
a£lual  deftination.     I  do  not  fay  that  a  privateer  i) 
bound  to  reft  entirely  on  the  veracity  of  the  neutral 
mafter  ^  becaufe,  if  ihips  were  to  be  releafed  imme* 
diatcly,  on  the  good  faith  of  fuch  reprefentations,  I 
dm  perfuaded,  the  fan&ily  of  that  fairii  would  be  veiy 
frequently  violated.     But  the  affeitiGn  of  the  a£tual 
deftination  to  London^  might  at  leaft  have  fuggefted  to 
the' captors  the  propriety  of  making  enquirics^by  their 
correfpondcnts  in  London  ;  and  if  by  writing  to  London 
they  had  afcertained  the  truth  of  the  afferted  defti- 
nation, it  would  have  been  expedient  then  to  have  ac« 
quiefced  in  the  removal,  on  a  juft  view  of  the  convc- 
vience  of  all  parties.     For  if  fuch  a.  ftate  of  fads  had 
been  prefented  to  the  notice  of  the  Court,  It  would 
undoubtedly  have  held  itfelf  bound  to  order  the  re-' 
moval,  for  the  general  benefit  of  the  property  con#- 
eemed. 

This  fhip,  which  I  have  faid  was  not  improperly 
fdzed,  was  carried  to  the  port  of  Jerfey ;  and  the 
defcription  which  is  £iven  of  that  port  is,  '^  that  it  is 

an 
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The        an  open  road,  rather  than  a  port;  and  that  if  it 
^  ASH  NGTo  .  ^Qjjjg^  ^j^  ^Q  y^^  hard,  or  a  ftrong  fpring  tide,  there 

^frii  iSthy  is  not  fkfe  riding  there,  the  cables  inuft  be  damaged^ 
or  the  veflel  will  take  the  ground."  It  is  perfeAly 
clear  then,  that  an  open  road  could  not  be  a  proper 
or  convenient  port  for  a  veflel  of  this  defcripdon. 
The  mailer  had  (»iginally  entered  his  proteft  againft 
it,  and  had  reprefented  all  the  circumflbances  relating 
to  the  fliip,  in  a  letter  which  a]^>ear8  to  be  a  well 
confidered  letter,  and  in  which  he  ftrongly  prefles 
upon  the  captors  the  inconvenience  and  danger  of 
fuffering  the  veflel  to  lie  there,  in  a  port  that  was  not  a 
place  of  iafety*  So  the  fa£t  has  turned  out.  The  captors 
themfelves  have  brought  in  an  affidavit  of  their  pilots, 
and  of  their  own  furveyor^,  to  fhew  that  the  veffd 
was  not  lying  in  a  plate  of  fafety.  But  the  inference 
which  they  drew  from  this  reprefentation  of  the  port, 
is  one  in  which  the  Court  will  find  it  very  difficult 
to  concur  with  them,  viz*  ^^  that  it  was  neceflkry 
that  the  veflel  fliould  be  taken  into  the  inner  port, 
and  for  that  purpofe  that  flie  fhould  be  bghtened 
and  unloaded."  On  their  oWn  ftatement,  the  port 
was  not  anfwerable  to  the  requifite  which  J  have 
already  pointed  out,  that  it  fliould  be  capacious 
enough  to  recei^ve  the  prise,  without  breaking  bulk. 
The  conclufion  to  which  they  ought  to  have  come 
was,  not  that  the  veflel  fliould  be  taken  into  the  innef 
port  by  firft  breaking  bulk,  but  that  flie  fliould  hate 
been  fent  to  fome  other  port,  more  fit  for  the  re* 
ception  of  fuch  a  veflel. 

They  proceeded  to  unlivef  the  cargo.     Befone  the 
unlivery  took  place,  they  had  received  credible  ia* 

formation  that  the  veflel  was  icallj^  deftined  to  Lon^f 

bccaufer 
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becaufe,  before  it  was  commenced,  the  m<ifter  had'        The 
requefted  them  to  wait  till  the  packet  arrived,  as  he  WAtHiNOTOBf. 
underilood  that  fome  negociation  was  going  on.     At    ^iprii  iSch, 
that  time,  then^  there  was  a  reafonable  call  upon        '^°^' 
the  captors  to  carry  the  veffel  to  fome  more  proper 
port.     They  were  not  juftified  in  inferring  *'  thatjhe 
muft  be  carried  into  the  inner  port/*  and  for  that  purpofe 
"  that  Jhe  mufl  be  previou/ly  unloaded.**     1  am  clearly 
of  opinion,  therefore,  that  in  this  they  have  done 
what  they  ought  not  to  have  done,  and  that  tiierc 
is  caufe  of  damage,  to  be  referred  to  the   regiftrar 
and  merchants  on  thefe  points. 

Some  other  grounds  of  complaint  have  been  al- 
leged againft  the  captors,  as  charges  of  damage  occa* 
fioiied  by  the  lofs  oifome  of  the  crew  who  have  deferted, 
and  others  who  have  been  imprefTed.  Thefe  are  confe* 
quences  which  are  in  no  manner  conne&ed  with  the  a£t 
of  carrying  the  Ihip  to  Jerfey.    They  might  have  hap-  » 

pened  on  her  paifage  up  the  Channel,  or  in  any  other 
port.  If  zn  American  veffel  has  Britijh  feamen  on  board, 
they  will  be  liable  to  be  taken  out.  It  is  alfo  a  probable 
confequence  that  they  will  withdraw  themfelves ;  but 
thefe  are  inconveniences  which  have  no  neceffary  con- 
nexion with  the  act  of  carrying  the  veffel  to  Jerfey.  1 
fliall,  therefore,  difmifs  thefe  complaints.  On  the  other 
parts  of  the  cafe,  I  wifli  to  repeat,  that  it  muft  not 
be  confidered  as  an  improper  a£t  of  difcretion  to 
carry  prize  veflels  .to  the  ports  of  Guernfey  and 
J^feyi  but  they  muft  be  fuch  veffels,  as  are  not 
unlit  to  be  received  there  with  fuitable  accommo* 
dations.  It  turns  out,  in  this  cafe,  that  it  would 
have  been  infinitely  more  beneficial  to  all  parties, 
captors  as  well  as  claimants,  that  the  veffel  fhould  have 
been  brought  to  fome  port  of  this  kingdom,  or^  under 

TotitYi*  V  the 
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The  die  circumftances,  to  London.  From  the  negleA  of 
ASHiwGToy.  j^^  precaution  in  this  refpcft,  lofs  has  been  fuftained ; 
^/r;7  i8rh^    and  therefore  I  ihall  refer  the  queftion  of  damage  to 

the  regiftrar  and  merchants  under  the  obfervadoDi 

which  I  have  made* 


\ 


jM<rcitcth,and  THE  MARIA  FRANCOISE,  Le  Bourch,  MaAer. 

i>roitiofAd-     T^His  was  a  qucftion  of  Droits  oi  Admiralty ,  as  to 

rf'^'LTi?'"'^"'  •  a  Pr^^^  fl"P»  which  had  failed  from  Europe  to 
6th  Af«rrA  1665.  ijjc  iflg  Qf  France  prior  to  the  declaration  of  hofUlidcs 
utto  urmacci'  Iq  March  1803,  and  had  been  captured  off  PomB' 
to7he  caufc  of  cherry  by  the  Fox  cutter,  and  carried  to  Negapataniy 
commg  m.        ^^  j^^j  ^^^  rcleafcd^  from  capture  there,  by  an 

order  from  the  Englijh  Admiral  of  the  ftation  in  thofc 
fcas,  and  was  lying  in  the  road  of  Negapatam^  when 
a  fecond  feizurc  was  made,  7th  of  September^  1 803, 
on  the  part  of  His  Majefty's  fhip  Sheernefs^  who 
brought  the  prize  to  England^  and  proceeded  to  ad- 
judication. On  thefe  fa£ks  appearing  in  the  depo- 
(itions,  a  claim  was  direfted  to  be  interpofed,  on  the 
part  of  the  Admiralty,  as  for  a  droit  of  Admiralty, 
feized  in  port  fubfequent  to  hoftilities. 

On  the  part  of  the  Captor^  the  King^s  JdvocoH 

and  Robin/on. — ^This   fhip  was   feized   by  His  Ma* 

jefty's  (hip  the  Sheernefs^  at  Negapatam.    The  place 

of  capture  is  reprefented  by  one  of  the  wimcffes 

to  have  been  in  the  port,  but  that  is  not  to  be  taken  ai 

conveymg  any  precife  defcription  of  the  nature  of 

the 
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the  place.  It  is  merely  meant  to  reprefent  the  ftiip  as  th* 
lying  at  anchor  off  that  town,  or  as  it  is  expreffed  by  francoisi. 
another  witndTs,  "  in  the  port,  and  of  anchor '^^  that  ,,  ,  ^  ^ 
is,  at  anchor  o^Negapatam.  It  may  be  material  that  jit^a %zd,i%9^» 
this  fack  fhould  not  be  mifunderftood,  becaufe,  from 
the  general  defcription  given  of  that  coaft,  it  appears 
to  be  nothing  more  than  an  open  road,  or  mere  an- 
chorage ground,  which  extends  for  above  two  hun- 
dred miles  along  the  coaft  of  Coromandel.  Of  fuch 
a  place  it  may  be  a  queftion,  on  the  authority  of 
what  fell  from  the  Court  oh  a  former  cafe  (a\  re-  W  Rebecca, 
fpefting  a  mere  anchorage  ground  off  Su  Marcou,  » Adm.  Rep. 
how  far  it  would  be  fufficient  to  fuftain  the 
claim  of  the  Lord  High  Admiral^  fo  as  to  conftitute 
a  capture  in  port.  There  may  not  be  any  port  there, 
in  fuch*  a  fenfe  as  will  fupport  rights  of  that  na- 
ture. It  is  not.  neceffary  that  there  Ihould.  When 
thofe  rights  were  firft  created,  they  referred  to 
ports  of  a  more  diftinft  charader,  where  the  rights 
and  duties  of  the  Lord  High  Admiral  were  offi- 
cially exercifed.  In  fuch  a  place  as  this  he  could 
have  had  no  reprefentative  to  inforce  his  rights, 
nor  any  duties  to  perform.  It  is  fubmitted,  there- 
fore, on  this  point,  that  the  mere  relation  which 
2^  ihip  bears  to  a  town  by  anchoring  in  an  adjoining 
roadjledj  will  not  anfwer  the  terms  of  the  order  in 
Council,  fo  as  to  make  fuch  a  veiTel  liable  to  be  con- 
lidered  as  feized  in  port.  It  may  be  a  farther  .queftion 
alfo,  whether  the  charadter  of  that  fettlement  is  fuch 
as  can  entitle  the  Admiral  to  any  rights.  The  order 
of  Council,  6\!tiMarchj  1665,  fpok^  only,  in  the 
firft  inftaAce,  •^  of  ports  of  His  Majeji/s  kingdoms  of 

v%  England 
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ne        England  and  Ireland  {ay*    By  a  fubfequent  order» 
FaAwcVisr.    24th  March  1667-8,   the  fame  privileges  were  de- 


*  ^    '     clared  to  extend  *^  to  all  ports  within  the  limits  of 

jifrii  iz4^iio6.  His  Royal  Highnefs's  commiflion  of  Lord  High  Ad- 
miral of  England^  and  of  Admiral  of  HisMajefty's 
Foreign  Plantations."  Can  it  be  faid,  that  the  mere 
mercantile  fettlement  of  the  Ea^  India  Company  at 
Negapatam  will  anfwer  this  defcription?  The  rights  of 
territory  have  never  been  conveyed.  It  is,  therefore, 
on  this  ground  alfo  a  place  in  which  no  rights  can 
accrue  to  the  Lord  High  Admiral  under  the  terms  of 
the  order.  But  there  is  a  third  queftion,  of  more 
importance  than  either  of  the  preceding,  and  one  that 
may,  perhaps,  render  it  unneceiTary  that  they  fhould 
be  prefled  to  any  determination. — ^Thc  order  of 
(-)Seevoi.  I.     Council  of  6th  Af/?rrA,  (tf)  1665,  direfts,  *' that  all 

(hips  and  goods  belonging  to  enemies  coming  into  any 
port,  or  creek,  or  road,  of  His  Majefty's  kingdom  of 
England  or  of  Ireland^  by  ftrefs  of  weather,  or  any 
other  accident,  or  by  miftake  of  port,  or  by  ignorance 


p.j«aj 


'  («)  It  appears  aUb  that  there  had  been  a  previous  order  of  Cooa- 
cil,  Dec,  14,  1664.— «**  About  ten  weeks  before  the  declaration  of 
the  warp  refpeding  (hips  driven  in  hj  ftorm^  or  feized  hj  non- 
conuniffiontd  perfons,  and  taken  into  the  poflefllon  of  the  officerg 
of  the  caftoms,  to  whom  all  prizes  were  then  committed ;  hf 
which  order  the  King  was  pleafed  to  direA,  that  the  (bipa  hrvogfat 
in  by  theCt  accidents,  ihould  be  reflored  to  his  Royal  fiBghneis, 
and  to  declare  that  they  belonged  to  him  as  hma  hameommt  by 
virtue  of  his  patent ;  dix^ing  diofe  officers  to  meddle  with 
thofe  (hips  only  as  His  Majefty's  (hips  fhould  bring  in,  and  no 
other."  This  muft  uaqueftionaUy  bt  confideied  rather  as  an  ad  of 
grace  and  munifioenoe  on  the  part  of  the  Sovereign^  in  £eiToar  of 
his  Royal  Brother,  than  as  a  diftindion  refting  o&.aoy  foUd  prin- 
ciple of  legal  conftrufUon. 
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of  nt)t  knowing  ^f  the  war,  do  belong  to  the  Lord        Th« 
High  AdmiraL"     This  is  a  defcription  of  perquifites    FnAircoift. 
tnfins  firom  cafualtics  only,  that  are  declared  to  be-  * 

^  '  *.  •         1      Marek  aoth,  and 

long  to  the  Lord  High  Admiral ;  and  it  is  fubmitted,  AfrHa,%^  iSoii 
that  the  line  of  di(tin£tion  is,  between  fuch  perquifites 
as  are  mere  cafualties^  in  the  fame  manner  as  waifs  and 
ftrays  are  perquifites  of  feignory  on  land,  and  fuch 
feizures  as  have  their  caufe  or  origin  in  the  exer* 
cife  of  hoftilities,  or  in  motives  arifmg  in  any  manner 
from  a  flate  of  war.  In  this  fenfe  the  following  part 
of  that  order  exprefsly  declares,  *^  but  fuch  as  fliall 
voluntarily  come  in,  either  men  of  war  or  merchant-^ 
men,  upon  revolt  from  the  enemy,  and  fuch  as  fhall 
be  driven  and  forced  into  port  by  the  King's  men  of 
war,  and  alfo  fuch  fhips  as  fhall  be  feized  in  any  of 
the  ports,  creeks,  or  roads,  of  this  kingdom,  or  of 
Ireland^  before  any  declaration  of  war  or  reprizal  by 
His  Majefly,  do  belong  to  His  Majefly/*  The  cir- 
cumflances  leading  to  the  feizure  of  this  fhip  are 
clearly  of  the  latter  defcription;  fhe.  had  been 
captured  by  one  of  His  Majefly's  fhips,  and  had 
been  aftually  carried  to  Negapatam  as  prize,  and,  as 
may  be  coUefted,  after  the  commencement  of  hofti- 
lities, though  they  were  not  known  in  that  part  of  the 
world.  The  prize  had  failed  from  Breft  on  the  15th 
March  1803,  and  had  arrived  at  Pondicberry  before 
the  firfl  feizure.  She  could  not  have  been  captured, 
therefore,  till  after  the  declaration  of  hoftilities, 
1 6th  Afjy,  1803^  She  was  carried  by  the  Fox  to 
Nigi^atamj  where  the  Englijh  Admiral,  not  knowing 
of  hoftilities,  ordered  her  to  be  releafed.  After  know- 
ledge of  hoftilities,  fhe  was  again  feized  by  the  prefent 
captor  on  the  7th  of  September.  This,  therefore,  is  a 
csde  not  only  nat  included  in  the  former  part  of  the 

V  3  order^ 
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Tin        order,  which  it  muft  be  diftindly  (hewn,  to  fupport 
.FxAtcouE.    the    rights  of    the  Admiralty,    but   cxprefsly  ex* 
eluded^  and  defignated  in  the  refervation  of  the  latter 


hiarch  loth,  and     «      p 

^^iizz6,iZoc.  claule. 


) 


On  iheparfcf  the  Admiralty^  Laurence  argued  on  the 
nature  of  the  rights  of  the  Lord  High  Admiral  ( j),  and 

contended, 


,  {a)  The  cftablifhmcnt  of  this  office,  and  the  nature  of  the  pro- 

fits affigned  to  it^  feem  to  have  undergone  confiderable  alterations 
fit    different    periods.     Sir  LeoUne  Jentint^     in   his    Report  oa 
the  fuhje^y   adverts  to  the  feveral  fpecies  of  perquifites  which 
bad   become  obfolete    in  his    ume.     *'  It  appears^''    he  ix^ 
**  by  the  Black  Book  in  the  Admiralty,  {which  certainly  is  tn- 
cienter  than  King  Edward  the  Thirds  time)  that  the  Admiral, 
(for  then  there  were  three  or  four  together)  had  their  dues  and 
perquiiites  eftabliffied  unto  them  in  time  of  war.     An  Admiral 
had,  while  upon  the  King's  fervice,  by  fea  or  land,  48.  a-day ;  if 
g  Knight,  68.  8d.  \   if  a  Baronet,   13s.  4d, ;   if  an  Earl,  more, 
100  marks  a  quarter,  pour  regard  de  (rente  bommes  Warmest  thofc 
are  the  wordsj  2s.  a-day  for  every  Chevalier ;  is.  to  every  Ecuyer  j 
6d.  to  every  archer  on  board  him.     Beiides,  he  had  great  fhairt 
(and  the  word  (hares  is  ftili  in  his  patent)  in  all  prizes,  whether 
taken  by  (hips  in  the  King's  pay,  or  by  private  adventurers.  Other 
perquifites  he  had,  not  worth  the  mentioning,  bccaufe  propor- 
tioned to  the  rate  of  money  ^  and  to  the  tenuity  of  the  times.    The 
Lord  Admiral  hath,  it  feem?,  none  of  thofe  petty  perquiiites  at 
this  day ;  yet  it  cannot,  I  think,  be  denied,  but  that  he  has  « 
right  unto  them,  or  to  fomething  elfe  in  lieu  of  them,  both  «»rMf 
ejjicuy  and  by  the  words  of  his  patent,  which  gives  him  all  the 
rights  and  emoluments  of  his  place,  in  as  full  and  ample  manner 
as  any  of  his  prcdeceifors  enjoyed  them.     But  how  the  appoint* 
xnent  in  the  Black  B«ok  came  to  be  difufed,  does  not  appear  hy 
any  memorial  that  I  can  find  in  the  Admiralty ;  If  it  were  changed 
into  tenths,  as  it  was  poHIble,  in  conformity  to  the  French  modelf 
(where  the  Admiral,  for  his  fupport,  and  in  confideration  of  the 
.  dignity  of  his  place,  and  the  importance  of  his  fervtce,  had,  in  the 
(a)  Edid.  H.  3.  year  1584,  {a)  Jon  droit  de  dizirm)  It  was  then  a  right  eibbfiftedf 
X7iiu^/r//,  1584.  jjQ^  ^  ncwacquiiition,  and  by  ediA confirmed  unto  him,  not  only  of 
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ccBtendol,  that  the  leading  dirumftancesof  this  feizure        tim 

were  tuiqueftionably  fuch,  as  brought  it  within  the  de-    Fit  a  iTcVrtK. 

fcription  of  an  enemy's  veflel  feized  in  port  fubfequent  ■" 

to  hoftilities^  a  clafs  of  frizes  which  is  declared  to  Jtr^iiuA^i^i^ 

belong  to  the  Lord  High.  Admiral,  on  the  folemn  eob* 

quiry  that  was  made  into  the  nature  and  extent  of  his 

perquifites  in  1665.     It  remains  to  be  {hewn,,  on  the 

other  hand,  in  what  manner  this  particular  feizure  is   ' 

dillinguifhed  from  the  general  clafs.    It  is  in  thfs  firft 

place  argued,  as  to  the  defcription  of  the  place — ^that 

it  is  not  a  fort  in  any  fenfe  that  will  fupport  the  claim 

of  the  Admiral.     But  there  has  been  no  cafe  in  which 

the  claim  of  the  Admiralty  has  been  rejeded  on  that 

ground.     On  all  general  reafoning,  we  muft  fuppofe 

that  it  would  be  fufEcient  that  the  fhip  was  lying  under 

the  clofeft  relation  to  the  town^  that  the  nature  of  the 

place  admitted. — It  was  the  ufual  place  of  anchoring 

for  the  trade  of  that  town.     As  to  the  obfervations 

that  fell  from  the  Court  in  a  former  cafe,  it  is  to  be 

recoUe&ed,  that  they  applied  to  a  place  totally  different 

in  this  refpeA,  fmce  it  was  no  flace  of  trade  \  St.  Marcou 


all  prizes  whatfoever,  but  of  all  pri(bners  too  ;  and  XkoLt/mvant  les 
anciaaut  ordonnancei^  as  by  the  edi6t  at  large  doth  appear  $  and 
the  benefit  of  this  precedent,  I  conceive,  was  enjoyed  by  the 
Piinee  of  Orange  in  the  fame  kind.**  Vol.  ii.  p.  766. 

Of  tfaefe  tenths,  it  is  (laid,  in  another  place,  *^  there  is  no  mention 
in  the  Lord  High  Admiral's  Patent  of  thefe  tenth8,nor  » there  any 
uninterrupted  cudom  alleged  for  them^  except  in  the  ca£e  of  private 
men  of  war,  from  whom  the  Lord  High  Admiral  does  receive  hit    , 
tenths.     That  the  Earl  of  Warwick  had  them  given  him  by  the 
late  ufurpers,  from  the  fuhTte  (hips  likewife,  is  yet  frefti  in  memory  ; 
and  that,  after  they  had  extmguiflied  the  name  and  oj^e  ofjidniral^ 
4u  nmcb  a*  in  them  lay  {d)t  they  fei^ueftered  the  tenths  as  a  diftind  («)  smUL 
thing  in  the  revenue  of  thtir prizes,  and  appHed  them  to  different 
ufes  from  the  reR/'-*namely,   for   medsdi  and  honorary  re-  (h)  iiFtk.t6^%. 
wards  (0.  -i7-*«^i64^ 

U4  was 


988  CASES  DETERMINED  IN  THE 

The         was  in  that  judgment  defcribed  to  beaplaceoftemporary 
^cAvcoist.    occupation  only  on  the  enemy's  co^s,  and  as  fcarcdy 


■  '  '  '   holding  toy  connexion  with    this  country,   except 
j^^iUid,i%o6.  for  military  purpofcs.     That  hOc  is  very  diflferentin 

the  prefent  cafe ;  for  Negapatam  is  a  regular  fettleme&t 
of  the  Eq/l  India  Company,  and  there  was  an  Enilifii 
Admiral  riding  there  at  the  time,  by  whofe  authonty 
the  former  releafe  was  made.  If  it  was  neceffary, 
therefore,  that  the  Lord  IHigh  Admiral  fliould  be  re- 
prefented  by  any  officer  aftitig  under  his  authority, 
even  that  circumftance  would  not  be  wanting  in  the 
prefent  inftance.  As  to  the  defcription  of  the  place, 
however,  it  is  apprehended  that  a  cafe  has  occurred 
in  this  Court,  under  (imilar  drcumftances,  in  which 
the  fame  objeftion  did  not  prevail.  The  Mercur 
(4)  Adm.  Rep.  rius  (o)  was  Condemned  as  a  droit  of  Admraltj ; 
\  yet  the  feizure  was  made  in  Tarmoutb  Roads,  a  place 
np  more  entitled  to  be  confldered  as  a  port,  than  the 
anchorage  ground,  where  this  feizure  was  made. 
Then  as  to  the  other  queftion,  whether  the  poffefEon 
of  the  Eq/i  India  Company  is  fuch  a  poffeffion  as 
would  carry  with  it  the  right  of  the  Lord  High  Ad- 
miral, which  are  declared  under  the  order  *'  to  extend 
to  all  places  within  the  kingdom  of  England**  That 
has  alfo  been  eftabliflied,  in  the  cafe  of  the  Indian 
W  A<im  Rep.    Qf,!^  (^)^  uj  which,  on  a  queftion  arifing,  whether 

foreigners  refiding  in  the  fettlements  of  the  Eafi 
India  Company  could  be  confidered  as  refident  m 
the  Briiijh  territory,  the  nature  and  condition  of 
the  territorial  rights  of  thofe  countries  was  dif- 
cufled ;  and  the  Court  was  inclined  to  hold,  that 
for  purpofes  of  this  kind  they  migjit  properly  be  con- 
Qdered  as  within  the  territory  or  dominions  of  the 

CWWB. 
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Crown  (^a).    ITien,  as  the  laft  objedion,  it  is  con-         The 
tended^  that  fuch  a  cafe  as  the  prefent  is  taken  out  of    Fx^uco^g%. 
the  former  part  of  the  order  by  the  refervation  of  the  — — — — 
latter  claure.     That  does  not  appear  to  be  the  inter-  ^^^al^i^ 
pretation  put  upon  this  demand  by  the  learned  perfons, 
who  were  engaged  in  the  difcuffion  which  preceded 
the  order.     By  the  account  of  that  difcuffion^  extant 
in  the  works  of  Sir  Leoline  Jenkins j  it  appears,  that 
the  limitation  fuggefted  on  the  part  of  the  Crown  by 
the  King's  Advocate,  Sir  R.  Wifeman^  wa^^  ^^  that  he 
would  have  it  underftood  to  be  without  prejudice  to 
the  King's  men  of  war,  if  they  (bould  happen  to  be 
the  firft  feizors/'    To  which  it  i$  'Aer^2X^  fubjoined 
and  approved  as  a  reafonable  reftriftion,  ^^ provided  (a)  (-)  V4.^ 
that  men  of  war  do  make  thefeixure  in  purfuii  of  an  '*  ^  ^* 
enemy^  putting  bimfelf  into  port^  or  elfe  when  they 
happen  to  meet  an  enemy  as  they  are  going  out  of 
port."^-^^^  And  this  reftriaion  I  do  alfo  fubmit  to,*'  fa]^ 
Sir  Leoline  Jenkins^  "  as  very  reafgnable  in  the  cafe/* 
This,  then,  is   the  interpretation  which,  it  was 
then  contended)  ought  to  be  put  upon  the  feveral  parts 
of  this  order.   If  a  criiizer  appears  to  be  in  any  manner 
inftrumental  in  driving  the  veiTel  into  port,  unque& 
tionably  it  would  be  a  harfli  interpretation  of  the  piivi- 
%es  of  the  Lord  High  Admiral  to  defeat  the  comple- 
tion and  fuccefs  of  a  purfuit  already  commenced.    But 
this  is  not  a  cafe  of  that  defcription.    The  individual 

(a)  See  alfo  the  Angelique,  vol.  iii.  Appendix,  p.  7^  in  which 
tile  naUonal  chani6ier  of  the  claimant Sy^rm^MUi  merchants  refident 
xn  Madraip  was  an  eflential  part  of  the  queftion^  by  which  only  they 
were  affeded  with  the  penalty  of  trading  with  the  enemy  a9  Bntt/i 
fubjefts.—  In  the  writings  of  Sir  JV,  Jones ^  it  is  to  be  obfenred,  that 
ui  fpeaking  generally  of  the  condition  and  charader  of  the  inha- 
bitants of  the  Brhifh  pofleiiions  in  /ndSra,  he  defcribes  them  as 
9^Jk  yiri/rAr.— '*  Whence  it  fliould  appear,  that  in  all  In£a 
there  caanot  pow  be  fewer  than  thirty  miUions  o(£ritifi  fubjeds.'^ 

J){fc.  X.  /fiat.  Ref 

captor 


ep^ 
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The         captor  had  no  incipient  merits  to  plead.    The  prize  lay 

Francoise.    at  anchor,  owing  to  a  caufe  which  was,  as  to  all  parties 

•  concerned  in  this  queftion,  entirely  occidenfaL     On 

W/V/y  hd,  1806.  thefe  grounds,  therefore,  it  is  fubmitted  that  this  k  a 

perquidte  falling  under  the  terms  of  the  grant,  and 
ts  fuch  properly  fubjedt  to  condemnation  as  a  droit  of 
Admiralty. 

In  reply^  the  King^s  Advocate  and  Rohinforij  ob- 
fervcd,  that  the  cafe  of  the  Mercurius^  which  had  been 
mentioned  as  a  feizure  in  Tarmouth  Roadsf  was  a 
feizure  made  immediately  by  the  officer  of  the  Ad- 
miralty. That  the  difputed  intereft  in  this  inftance 
was  to  be  confidered  not  as  between  one  grantee  and 
another,  but  as  between  the  Lord  High  Admiral,  and 
the  crown,  for  whofe  interefts  the  individual  captor 
was  to  be  taken  as  a  truftee,  under  the  temporary 
grants  that  are  made  to  captors  at  the  commencement 
of  each  war. 

That  the  true '  point  of  diftinftion,  under  the  order 
of  1665,  was  whether  the  coming  in  was  accidental) 
and  the  whole  queftion  turned  upon  the  meaning  to  be 
affigned  to  the  term  accidental^  which  was  to  be  un- 
derftood  as  relating  not  to  the  individual  captor  mere* 
ly,  but  to  the  original  caufe  of  coming  in.    Whether  it 

was  owing  to  a  w^r-caufe,  or  oiherwife  accidental  {a\  . 

not 

^— — ^— — — ^p—        II  ■  III 

(^i)  Upon  this  diftinftipn,  a  cafe  almoft  contemporaiy  with  the 

order  in  guefUon  occurs  in  Sir  L*  Jenhtns*  letters,  as  to  property 

detMHcd  and  arreted  in  the  Admiralty  Court  of  Jamaica,    It  wis 

the  cafe  of  a  Duub  (hip,  which  had  been  captured  before  the 

war  then  exifting,  in  OSoher  1664,  by  a  French  man  of  wari  on 

the    coaft  of  Cuba^  and  carried  into  Jamaica.    What  was  the 

original  ground  of  feizure  on  the  part  of  the  French  captor  is  not 

explained,  but  it  appears  that  he  inftituted  proceedings  againft  the 

veflel,  and  prayed  to  have  it  condemned  to  him,  or  at  leaft  to  the 

amount  of  his  e^peaoes^  and  the  damage  fufiained  in  the  aftioi*' 

Tfc« 
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not  abfoiutely,  which  could  fcarcely  happen,  but  relat'        The 
tivelyj  and  with  reference  to  the  war.    This  coming    frawcojjb. 
in  was  unqueftimably  not  accidental  in  that  fenfe,  and  ■■  ■     " 

as  fuch  it  was  not  within  the  meaning  of  the  grant  A^rUz^l'lM. 
to.  the  Lord  High  Admiral. 
Judgment. 
Sir  W.  6V(?//.— This  fhip  was  taken  as  an  undoubted 
French  fliip,  and  with  a  trench  cargo  on  board,   and 
therefore  both  were  unqueftionably  fubjeft  to  con- 
demnation.   But  when  the  cafe  came  before  the  Court 

The' Judge,   on  the  a2d  <A  Novembevy    1664,   fuftained  this 
prayer  fo  far  as  to  condemn  the  (hip  and  kding,  for  the  payment 
of  500 1,   to  the  Frenchman.     The  Dutchman  appealed  from  this 
fentence  ;    and  Sir  Thomas  Modyford,  as  Judge  of  Appeal,  de- 
cree it  to   he  null  and  void,  and   that  the  (hip  and  her  lading 
fhonld  be  fold,  "  and  that  the  proceeds  Jhould  remain  in  fuch  hands 
AT  hejhouid  appoint^  for  the  ufe  of  the  Hollander,  in  cafe  there  Jhould 
he  no  ^uiar  ;  hut  if  a  war  Jhould  happen^  then  jhe  fame  to  he  for  the 
vfe  pf  your  Majejly^  and  his  Royal  highnefsj  in  fuch  cafe  made  and 
provided.'*     Thele  are  the  words  of  the  fentence  which  was  given 
December  the  9th,  1664.     The  firft  proceedings  in  tht  jidmiralty 
of  Jamaica  bear  date  the  17  th  of  Novemier  next  before.     The 
order  for  general  reprifals  againft  the  Dutchf  iflued  the  8th  of  the 
fame  month  and  year,  and  the  war  was  declared  in  February  fol* 
lowing.      The  firft  queftion  anfwered  was,   '*  that  the  Hollanders 
had  no  right  to  this  money."     On  the  fecond,  •*  Whether  his 
Majefty,    or  elfe  his  Royal  Highnefs    (hall  have  the  money  ;" 
lAiich  reafoning  is  employed,  in  the  courfe  of  which  Sir  Leokne 
Jenkins  obferves,  in  principle  to  the  efcA  of  this  cafe — '*  that  no 
feizQre  in  port  which  is  by  accident,  {end  I  reckon  all  feixures 
accidental  to  a  vjar^  or  reprifals^  thct  are  not  by  your  Majefiy^s 
name  and  command) ^  is  by  the  regulation  intended  to  enure  to  your 
Majefty's  ufe  (a)/'     And  in  conclufion,    "  fo  that  upon  the  j^j  p^g^  ^^^ 
whole  matter,  the  feizare  of  the  (hip  having  not  been  by  way  of 
embargo,  in  your  Majejlys  name^  or  by  your  wan-ant,  but  by  a  ju- 
dicial decree  between  party  and  party,  which  was  a  wre  accident 
to  the  rupture^  then  begun ;  and  this  ieizure  or  arrest  (b)  happeoing  (*)  i.  e.  by  the 
at  a  time  when  r^ifals  were  aSually  ifliied  out  in  England^  I  am  Court  of  Admi- 
of  opinion,  under  correction,  that  the  right   to  tliis  money  is 
vcfted  in  his  Royal  Highnefs,  by  virtue  of  his  patcnti  and  of  the 
legulation  6tb  oiMardt  1665-6,"— -V.  2,  p.  713. 

in 
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Th«         in  the  firft  inftance,  fomcthing  appeared  in  the  depo^ 

FKAHcoitt.    fitions  which  fhewed  that  there  might  poffibly  be  an 

r~     '     ^  intereft  accruing  to  the  Admiralty  from  die  circum. 

Mmfek  xoth,  awl  ^  i-  i       ' 

-4pr//2»d,  1806.  itances  attending  the  capture.    The  Court  therefore 

conceived  it  to  be  its  duty  to  condemn  ordj  generallf^ 
and  direded  notice  to  be  given  to  the  officers  of  the 
Admiralty,  in  order  to  afFord  them  an  opportunity  of 
fuftaining  fuch  an  intereft,  if  it  fhould. appear  advifea- 
ble.     It  would  indeed  have  been  a  grofs  dereli^on  of 
duty  in  the  Court  not  to  have  ufed  that  precaution. 
Becaufe  it  is  the  duty  of  every  Court  of  Juftice  to  take 
nodce  of  all  interefts,  that  appear  to  refult  from  the 
evidence  before  it,  and  not  to  fuffer  any  perfons  to  be 
precluded  from  aflerting  their  juft  demands,   from 
want  of  nodce  of  any  fads  that  may  have  tranfpired  in 
the  courfe  of  the  proceedings,  and  may  have  come  to 
the  obfervation  of  the  Court.  If  the  original  proceedings 
had  been  infUtuted  on  the  part  of  the  Adniiralty,  and 
it  had  appeared,  that  the  individual  captor  might  be 
interefted,  it  would  have  been  equally  the  duty  of  the 
Court  to  have  preferved  his  rights,  and  not  to  have 
fhut  him  out  from  an  opportunity  of  interpoiing  hig 
claim.     It  was  a  moil  extraordmary  proceeding  on  the 
part  of  the  actual  captor,  that  becaufe  the  regiflrar  had 
entered  the  decree  of  condemnadon,  without  noticing 
the  dire£Uon  which  was  afterwards  given  for  fufpend- 
ing  it,  upon  the  notice  taken  of  thefe  drcumftances  fo 
appearing,  a  complaint  fhould  be  raifed  againft  the 
King's  Pro3:or,  the  officer  of  the  crown,  that  he  did 
not  take  advantage  of  a  fentence  fo  pafled,  and  make 
a  difhonefl  ufe  of  a  mere  a£k  of  inadvertency  in  the 
officer  of  the  Court.    The  King's  Proftor  would  have 
deferted  his  duty  as  a  praAicer  in  the  Court,  if  hii 
conduft  had   not  been  exadlly  what  it  was;  and 

the 
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die  complaint  againft  him  is  founded  in  a  grofs  mii^         The 

Hfl  A  M  A  A 

conception  of  the  nature  of  that  duty  (a).  F^Aifcaisi. 

We  now  come  to  the  queftion  of  intenjiy  whether  

this  prize  is  to  be  condemned  to  the  captor,  or  as  a  j^uCu^  xSoIl 
droit  of  of&ce  to  the  Lord  High  Admiral,  or  as  that 
of&ce  is  now  conftituted  in  pradtice,  to  the  King 
in  his  ofEce  of  Admiralty.  Jt  is  well  knoi;irn  that;  for- 
meriy  there  was  a  Lord  High  Admiral,  who  now 
exiils  only  in  contemplation  of  law.  All  rights  of 
prize  belong  originally  to  the  crown,  and  the  benefi- 
cial intereft  derived  to  others-  can  proceed  only  from 
the  grant  of  the  crown.  It  was  thought  expedient 
to  alltgn  a  certain  portion  of  thofe  rights,  to  maintain 
the  dignity  of  the  Lord  High  Admiral ;  but  during 
the  dyil  wars,  thofe  ancient  grants  had  grown  jnta 
obfcurity :  and  it  is  obferved  by  Sir  Leoline  Jenkins ^  that 
it  had  been  the  policy  of  the  ufurper  to  expunge,  as 
much  as  poilible,  from  record,  the  very  name  and  office 
of  Lord  High  Admiral  {b)  and  all  rights  belonging  to  it. 

■ 

(a)  Thefe  obfenratioas  were  thrown  out  in  allufion  to  the  for* 
mer  proceedings  in  this  caufe.  On  the  fadts  above  flated  by  the 
Courtj  the  captor  had  confidered  himfelf  aggrieved  by  not  having 
^thecopy  of  the  fentence  delivei'edto  him^  and  had  dire£ied  an  ap- 
pearance to  be  given  by  his  own  proctor  to  aflert  his  interefty  in  op. 
pofition  to  the  Kmg's  pro^or,  in  whofe  hands  the  care  and  ina« 
nagement  of  the  cafe  was  officially  lodged.  On  a  motion  being 
made  to  that  efiPed^  the  Court  adverted  to  the  circumftances  of  the 
cafe,  ind  difmifled  the  appUeation  with  ftrong  difapprobation  of 
the  meafures  which  had  been  purfued. 

(h)  The  eaAoiJVarwck  was  appointed  Lord  High  Adnural 
by  the  ParliafjMnt.— He  refigned  under  an  ordinance  that  members 
(kodd  have  no  employments  jiprili^xh  1645.— Was  appointed 
again  by  tlm^Commons,  28th  jipril  1645.— Was  deprived  finally. 
23d  FdfTuarj  1648  ;  under  an  ordinance  that  **  that  office  and  tht 
wardenihip  of  the  Cinque  Forts  fhould  be  executed  by  the  Council 
ti  State,  appointed  by  the  authority  of  Parliament.''  Sfiohelt 
M 13, 1648. 

At 
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The         At  the  reiloration,  therefore,  it  became  neceflary  to 
FftANc«ux.    inflitute  an  enquiry  into  the  nature  of  thofe  rights, 

''—  for  the  purpoCe  of  afcertaining  their  juft  limits.    The 

jjiftii  z^,  sSo6»  dlfcuflion  that  took  place  refpefting  them  is  recorded 

in  the  works  of  Sir  LeoHne  Jenkins  y  and  I  think  it 
does  appear  from  the  hiftory  of  that  tranfadiom,  that 
the  nature  and  diftinftion  of  thofe  rights  had  been  itq 
much  obliterated  in  the  minds  of  thofe  who   might 

be  expeded  to  be  beft  acquainted  with  theml  For 
the  opinions,  that  are  reported  to  have  been  held  \rf 
perfons  of  eminence  in  this  profeflion  at  that  time, 
are  in  no  trifling  degree  at  variance  with  each  other^ 
and  contradictory  to  the  underilanding  which  has  now 
for  a  long  time  univerfally  prevailed. 

Very  few  paflages  from  Sir  LeoHne  Jenkins  will  be 
fufficient  to  jufUfy  this  remark.  In  the  firft  letter  (^)  on 
this  fubje£t,  the  right  of  feizure  in  port  is  fuppofed 

(m)  Pa  e  7<<     ^^^  ^^  belong  to  the  Lord  High  Admiral,  in  prejudice 

ofKin^sJbips^  though  nothing  is  more  eftabliflied 
now,  than  that  fuch  perquifites  belong  to  the  Lord 
High  Admiral  in  exclufion  of  King's  fhips,  as  well  as 
of  others.  It  is  faid  alfo  (i),  "  that  this  right  in  port 
does  not  appear  to  be  in   the  Lord  High  Admi- 

{h)  Ibid.  ral«  to  the  prejudice  of  the  King's  own  fhips,  ^ther 

by  patent  or  prefcription\^*  which  if  taken  feparatelj, 
might  appear  to  impugn  a  principle  now  moft  clearly 
underftood,  that  thefe  claims  of  fpecial  privilege,  on 
the  part  of  the  Lord  High  Admiral,  can  have  do 
other  legal  origin  than  the  grant  of  (he  Cro^* 
The  meaning,  however,  which  the  words  of  that 
learned  perfon,  as  explained  by  fubfequent  pafiage^ 
were  intended  to  convey  {c) ,  is  not  char;g;eable  with  any 

inaccuncy 

(r)  ^vr  LeoHne  Jenkins  is  to  be  underftood  as  (ajing  ^Uiattis 
fount  ^anf id  ovlyhna  cafuforhdiQ  repertOf  that  the  cxtendiog  it 
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inaccuracy    on  this    pointy    and  therefore  I    dwelt         Th« 
on  this  obfervation  no  farther,  than  may  b^  necef*    FaAi^coi^e^ 
lary  to  obviate  the  danger  of  mifconception  on  a  fub-  - 

ject  or  pubhc  importance*  In  the  account  {a)  ox  Afnl  i^,  iao4» 
the  difcuiiion  which  afterwards  took  place,  this  emt-  c**)  P-^ge  767. 
neni  perfon  has  recorded  the  traces  of  other  opinipns» 
which  it  is  not  fo  eafy  to  reconcile  to  the  more  correct 
Tiew  which  is,  1  conceive,  properly  to  be  taken  of  this 
fubje£tl  He  fays,  "  we  all  agree  that  His  Majejly- 
has  not  anyinierefts  infuchjhips  and  goods  belonging  to 
enemies^  as  are  taken  and  brought  in  by  any  of  His 
Majeft/s  fubjeds^  who  are  not  employed  in  the  Kin^s 
JhipSy  or  in  private  men  of  war  J* 

But  we  differ  only,  in  this  circumftance.  Sir  R^ 
Wifeman  is  of  opinion  that  fuch  Jbips  and  goods  ought 
to  be  condemned  to  the  taker ;  Sir  W.  Turner  and  my- 

to  bima  mimicgrumy  was  an  ex  ten  Hon  of  the  grant  ly  inierprdatton 

under  the  late  regulations.    In  that  fenfe,  he  explains  himfelf,  **  not. 

by  patent,  for  the  words  bona  Inlmicorum  cafufortuiio  reperta  do  refer 

as  well  to  the  open  fiea  (and  then  the  admiral  claims  not  againfl  the 

King's  (hips)  as  to  the  ports. "    .*'  Not  by  prefinf^ipn^f or  in  the  two 

precedents^  which  is  all  I  yet  find  of  en^miea  goqds  feized  in  port* 

and  adjudged  to  the  Lord  Admiral,   it  does  not  appVar'fey  whom 

the  feizure  was  made,  in  the  one  at  Swan%eyf   and  it  \i  e^ttfa; 

tJie  vice  admiral  made  the  other  in  the  IJk  of  IVight  {b\,*^     80  ^^)  pa^  ^^^ 

atfo  in  another  place  («-^ :  His  words  are,  fi  before  this  regulation  (c)  Page  742. 

be  applied  to  the  fad,  it  will,  I  fuppofe^  be   granted   without 

difficulty,    that  there  is.  nothing  new  granted  to  the  admiral  by 

this  regulation,  only  hh  patent  is  eiepIaineJ,  and  his  Hght^  which 

win  part  acknowledged  inan  order  of  Council  iWin^r  14, 16649- 

il  move  exprefaly  declared  as  to  bon^i  inhmc0tmm»    The  Lqrd  Higk 

Admind  has  bima  inimicorum  fro  dereliSii  iabita  feu  ca/u  fortuity 

rtperta  within  his  jurifdidion,  granted  to  him  by  patent ;  and  by 

the  fame  regiibtion,  Marcb  6,  1665,  his  right  is  declared  to  ex* 

tend  to  enemies  fhips,  cowing  into  port  by  ftrefs  pf  weather,  or  other 

accidents  $  fo  it  is  if  they  come  in  by  miftake  of  port,  or  not' 

kaowine  of  the  war,"  Sir  Leolinc  Jtnkins,  voLii.  p.74d« 

felf 


tp6  CASES  DETERMINED  IN  THE 

The        fclf  ^'  to  the  Lord  High  AdmiraV  Here  again  is  an 
F&Aifcom.    opinion  wholly  untenable,  in  favour  oi nm-commiffimid 

March  zoth  and  ^^P^^^'*  ^^^  ^^^  ^^7  ^^^W  hold  «»/  ititereft  to  be 
^pnitzd,  i»o6.  vefted  /«  /Atf  /tf^^r,  originally ^  and  in  oppo/ition  to  the 
.  rights  of  the  Crown^  is  fo  contrary  to  the  true  doc- 
titne  on  this  fubjed,  that  it  ihews,  I  think,  moft 
ftrongly,  that  all  legal  confideration  of  thefe  matters 
had  gone  much  into  a  flate  of  defuetude,  and  it  is 
not  eafy  to  reconcile  (he  opinions  there  ftated,  with 
any  view  of  the  fttbje&  which  we  can  now  form, 
looking  either  to  the  general  principles^  on  which 
alone  fuch  rights  could  originally  be  founded,  or  to 
the  opinions  which  have^  in  later  times,  been  univer- 
fiilly  entertained  refpe£ting  them. 

It  is  ftated  alfo  in  another  place,  **  We  agree,  that 
enemies  fhips  that  come  in  voluntarily  to  -  His  Ma- 
Jetty's  ports,  or  are  driven  in  thither  by  ftrefe  of 
weather,  or  other  accidents,  do  belong  to  the  Lord 
High  Admiral,  if  bis  officers  or  thofe  of  the  Cujlom- 
boufcj  or  indeed  any  other  do  feize  them.  This  Sir 
R.  Wifeman  would  have  underftood  to  be  without 
prejudice  t9  the  King's  men  of  war  ;*'  Whereas  it  is 
not  now  pretended,  that  they  conftitute  any  ground 
of  exception  whatever.  He  proceeds,  **  and  Sir 
JV.  Turner  is  contented  it  fliould  be  fo,  provided  the 
men  of  war  make  the  firjl  feizure  in  tbepurfuit  of  an 

enemy ;  aild  thefe  reJiriSions^  befays^  I  do  alfofubmt 

to  as  very  reafonaUe  in  this  cafe^   Not  as  colleding 

die  traces  of  former  pradice,  but  aflerting  only  what 

appeared  confonaat  to  the  reafon  and  equity  of  the 

<fafe« 

On  all  thefe  points,  it  is  impoflible  not  to  obferv^ 

that  the  opinions  of  thofe  eminent  perfoas,  who  are 

not  to  be  named  in  this  Court  without  great  refpedf 

arc 
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Vife  fo  inconfiftent,  fo  oppofite  to  the  order  made  in         The 
Council,    and  the  interpretation   which  that   order    francJiIi. 


has  always  received,   that  we  are  induced  to  conclude 

that  they  were    fpeaking  on  a  fubjedt   which  had  ^/r//aad,iW 

gone  into  fome  difufe  and  confcquent  oblivion,  and 

on  which  they  had  not  refreftcd  their  memories,  by 

recurring  to  any  traces  that  then  exifled  of  the  more 

ancient  praftice  ;  that  their  opinions  can  afford  but 

little   light  for  our  guide  in  the  prefent  times,  and 

therefore  that  the  true  rule  muft  now  be  taken  from 

the  order  of  Council  of  1 66$. 

It  appears  to  me,  I  cpnfefs,  from  the  tenor  of  this 
order,  that  the  diftinftion  between  the  Admiral  and 
rights  of  the  Crown  is  founded  in  this — that  when 
veflels  come  in  not  under  any  motive  arifing  out  of 
the  occafions  of  war,  but  from  diftrefs  of  weather^  or 
want  of  provifions,  or  from  ignorance  of  war^  and 
are  feized  in  port,  they  belong  to  the  Lord  High  Ad- 
miral; but  where  the  hand  of  violence  has  been  exer*. 
cifed  upon  them,  where  the  imprcflion  arifes  from 
ads  connefted  with  war,  from  revolt  of  their  own 
crew,  or  from  being  forced  or  driven  in  by  the. 
Kind's  Jbips,  they  belong  to  the  Crown*  This  is  the 
b;oad  diftinftion  which  is  laid  down  in  the  order  of 
Council,  and  which  has^fince  been  invariably  obferved,     ' 

It  is  an  opinion  which  I  have  cccafionally  thrown 
out,  that  the  rights  of  the  Lord  High  Admiral,  though 
they  are  fo  be  duly  fupportcd,  are  not  to  be  extended 
by  conftruclion ;  and  for  thefe  rcafons,  that  the  grants 
of  the  Crown  differ,  in  this  refpeft,  from  other  grants, 
that  they  are  to  be  taken  ftriftly,  and  are  not  to  be 
interpreted  to  thebenefit  of  the  grantee ;  and,  fecond- 
ly,  that  the  rights  of  the  Crown,  being  public  rights, 
depofited  there  for  great  public  purpofcs,  arc  not  to  be 
alienated  beyond  the  precifc  tenor  of  the  grant.    It 

VOL.  VI.  X  is 
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The         IS  faid,  that  the  captors  are  grantees  alfo,  and  that 
Francoisi.    their  claims  ftand,  in  that  refpeft,  on  the  fame  foot- 


-    i»g  with  thofe  of  the  Lord  High  Admiral ;    but  that 
^///Viid,  /8o6.  defcriptiou  of  them  is  fubjeft  to  an  cffential  diilinflion. 

In  the  firft  place,  it  is  to  be  recollefted,  that  the 
grant  to  the  Lord  High  Admiral  was  made  at  a  time 
^hen  that  office  was  on  a  footing  which  the  prefect 
flate  of  fociety  and  modern  policy  would  fcarcely 
fufFer  to  exifl.  It  is  an  efl:al)liilmient  of  ancient  timesj 
but  little  adapted  to  feafons  of  modem  convenience. 
This  at  leafl  we  may  prefame,  that  if  fuch  an  office 
vas.  to  be  now  inflituted,  fome  other  mode  of  pro- 
viding for  its  fupport  would  be  reforted  to  than  that  of 
perquifites,  which  are  fo  flucluating  in  their  own 
nature,  which  fupply  no  regular  fund  for  a  permanent 
eftablifliment,  and  are  in  no  manner  adapted  to  the  exi- 
gences of  the  public  fervice.  The  grant  which  is  now 
made  to  thofe  who  by  a  commiffion  execute  that  office,  is 
accommodated  to  the  neceflities  of  the  prcfent  times, 
and  is  direfted  under  the  view  of  the  Legiflature, 
attending  to  thefe  prefent  neceflities,  ar.d  to  purpofcs 
of  national  concern. 

Another  diftinftion  of  rather  a  more  legal  na- 
ture is,  that  the  grant  to  the  Lord  High  Admi- 
ral, whatever  it  conveys,  carries  with  it  a  total  and 
perpetual  alienation  of  the  rights  of  the  Crown. 
They  are  gone  for  ever,  and  feparated  from  the  Crovoi, 
and  nothing  fliort  of  an  ad:  of  parliament  can  re- 
ftore  them  ;  whereas  the  grant  to  captors,  is  notliing 
more  than  a  mere  temporary  transfer  of  the  bene- 
ficial intereft ;  the  Crown  would  not  be  chargeable 
with  a  violation  of  any  publick  law,  if  it  did  not  iffuc 
the  grant;  and  though  the  praftice  of  iffuing  it  after  tiic 
commencement  of  every  war  has  been  fo  ccnftant 

*     in 
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in  later  times,  as  to  authorize  the  expe£lati<)n  of  the        The 

continuance,  it  ftill  is  to   be  confidered  as  the  occa-    pa^NcVm. 

fional  aft  of  the  Crown's  bounty,  by  which  not  t]|^      ■ 

rightj  but  the  mere  beneficial  intcreft  of  prize  is  con-  ^J^iUzd^  i8q6 

veyed  for  a  time;  but  to  return  to   the  Crown  and 

there  to  remain,  till  again  conveyed  by  a  frefh  aft  of 

Royal  liberality.     Againft  fuch   cafptors  (landing  on 

an  intereft   of  that  fpecies,  the  conftruftion  is  the 

fame,    as    it  would   be   againft    the   Crown   tiflfej 

becaufe  they  cannot  be  pronounced  againft,  without 

pronouncing   in   effeft,    that  a  perpetual   alienation 

of  the  Crown's   right    to  prize  taken  under  fuch 

drcumftances,  had  already  been  made  to  the  Lord 

High  Admiral. 

Having  premifed  thefe  general  obfervations,  I  come 
now  to  the  matter  of  fad : — It  is  not  very  diftinftly 
afcertained  where  the  capture  was  made,  fince  there 
are  not  lefs  than  three  or  four  reprefentations  which 
by  no  means  agree  with  each  other.  One  French  wit- 
nefs  depofes,  **  that  th^y  were  taken  /;:  port  at  Nega^ 
fatam ;"  a  fecond,  **  that  they  were  taken  at  Negapar 
fani;**  the  third  ftates,  *'  that  they  had  been  feized 
and  brought  to  Negapatam,  where  they  were  releafed, 
and  that  after  twenty  days  they  were  captured,  whilfl: 
lying  in  the  roaci  of  Negapatam^^'  that  is  not  in  port^ 
but  in  the  road  of  Negapaiam.  Then  conies  the  ac- 
count contained  in  the  affidavit  of  Captain  L/W, 
the  aftual  Captor,  "  that  (he  was  feized  three  or  four 
rtiles  from  the  fliore,  and  not  within  gun-fhot,/  and 
that  the  road  is  no  other  than  the*common  anchor- 
age ground,  which  extends  along  the  coaft  oiF  Cb- 
rmandel  for  two  or  three  hundred  miles.*'  Thefe  are 
four  feparate  and  contrary  reprefentations.  On  the 
•queftion  of  locality,  then,   the  defcription  which  is 

X  2  giveo. 
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The        given  of  the  place  of  capture  is  not  fo  accurate  as  t» 

F»ANc«i.i.    enable  the  Court  tb  draw  any  very  fatisfaftory  con- 

•*"'**''~"^    ctjfions  from  it.     With  refpeft  to  captures  in  roadtf 

wi>r// »id,  iSo6.  generally,  itmtiftbe  underftoocf,  that  to  raifeaquef- 

tion  of  tlii^  kind,  a  road  muft  at  leaft  be  fo  connefted 
with  the  common  ufes  of  the  port,  as  to  conftitutc 
zpart  of  the  port,  in  which  the  capture  is  alledged  to 
have  feecn  made.  We  all  know  that  there  are  roads 
along  many  parts  of  the  coafts  of  this  kingdom,  which 
make  ho  part  of  any  port.  The  port  of  Tannouib  is 
Tery  different  from  the  roads  (f  Tar  mouth ;  and  I  am 
not  aware  of  any  cafe  in  which  a  fiiip  lying  merely  at 
anchor  in  a  road,  without  being  protected  by  poiots 
of  lands,  has  been  held  to  fuppoit  a  claim  of  this 
nature  on  the  part  of  the  Admiralty.  It  is-  not  enough 
that  ihips  ihould  anchor  there  for  a  fhort  (lay.  It  muft^ 
I  conceive,  be  the  place  where  veffcls  not  only  arrive^ 
but  take  up  their  ftation  for  the  purpofe  of  unliyer- 
ing  their  cargoes,  in  the  ordinary  courfe  of  commerGC, 
If  it  were  neceflary  to  decide.on  this  point,  I  fcould 
be  of  opinion,  that  the  exaft  nature  of  the  place  of 
capture  was  not  fo  defined,  as  to  enable  the  Court  to 
pronounce  for  the  claim  of  the  Admiralty,  in  oppofi* 
tion  to  the  general  iutereft  of  the  captor  under  the 
Prize  Aft* 

Another  toplc'which  has  been  difeuffed  i^,  whether 
this  fettlement  could  be  conCdered  as  part  of  the 
Britijh  territories,  beiug,  as  it  is  defcrijbed,  ctoly  apof- 
feffion  of  the  Eaft  India  Company  for  the  purpctfcs  ti 
trade.  On  this  point  the  inclination  of  my  o|Mflioni8, 
that  fmce  the  poffeflions  of  the  Eaji  India  Company 
have  been  fo  incorporated  with  the  rights  and  interefls 
of  this  Kingdom,  the  claims  of  the  Lord  High  Admiral 
would  extend  to  them,  and  would  attach  on  feizures 
made  in  that  part  of  the  T^orld,  as  well  as  in  other 

portSt 
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ports.     This  is  a  queftlon,  however,  which  has  not         The 

Marx 

Francoxse. 


been  direftly  decided,  nor  perhaps  ought  it  to  be,  until       marxa 


Ibme  cafe  occurs,'  which  may  render  it  neceffary  to.  — — — -— 

confider  fully  and  with  dile  deKberafion  all  the  confe-  ^%fl^^^*^^f 

quences,  that  may  be  involved  in  it.     The  only  point 

wliich  remains  to  be  confidered  is,  that  on  which  I 

have  already  made  fome  obfervations,  viz.   that  this  • 

fliip  did  not  come  into  port  through  ignorance,  or 

under  inducements  unconne^led  with  exertions  of  a 

military  nature,  but  that  fiie  was  dri^^en  or  forced  m 

by  one  of  His  Majefty's  fliips.    This  is  what  appears 

to  me  to  be  fpecially  referved  in  the  order  of  Council. 

It  is  the  cafe  of  a  fhip  not  only  driven  in,  but  brought 

in,  upon  conjecture  of  war  ^  when  hoftilities  cxified^  but 

were  not  -certainly  known.     She  was  on .  that  account 

releafcd,  and  feized  again  v/ithin  about  twenty  days, 

when  the  exiftence  of  hoftHities  was  no    longer  a 

matter  of  conjeGure.    Under thefe  circumftances  un- 

lefe  I  could  apply  a  more  liberal  interpretation  of  the 

Lord  High  Admiral^s  grant,  than  I  conceive  myfelf 

warranted  to  do,  I  muft  hold  the  right  of  prize   to 

be  in  the  King.     I  am  of  opinion,  that  it  is  a  cafe, 

not  only  not  within  the  words  of  the  grant  to  the 

Lord  High  Admiral,  but  that  it  is  that  which  is  fpecially 

yeferved  to  the  Crown,  and  confequently  that  the  coa» 

^emnation  ought  to  pafs  to  the  captor. 
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"'tiJt'     THE    NOSTRA  SIGNORA  DEL    CARMEN, 

otherwife  LE  METIS. 

under thTpi?!.  THIS  WHS  a  qucftion  of  intereft,  on  the  claim  of 
cuTmofTieu-  Lieutenant  NUboIasy  of  His  Majefty's  fliip  thif 
of°Hi'  Maftft"'.  ^'g^*  t°  ^^""^  "^  ^^^  P'^^e  captured  by  the  Tribunty 
ibif  Niger,  but  on  a  fueecftion  that  he  was  a  Lieutenant  in  His  Ma- 
duing  duty  i>y  jefty's  femce,  and  aaually  doing  duty  as  LieuUtimt 
the  T'riA»«,°not  Oil  board  the  Tribune  at  the  time  of  capture. 
fuftaincd.  rpj^g  ^^g  ^^  argued  on  the  fpccial  matter  {«), 

by 


(a)  The  affidavit  of  Lieutenant  Roiert  Nichalatf  ftated,  <'  thit 
on  the  fame  day  that  the  fituation  of  Lieutenant  became  lacanti 
the  fame  was  filled  by  the  deponent  by  Captain  Bennett^s  or4en» 
who  expreffed  himfelf  in  words^  or  to  the  effeft  followingi  w 
•*  Mr.  NMohUf  your  fenrices  ate  now  become  neceflary»  you  wiu 
therefore  keep  watch ;"  and  an  exhibit  was  intro-.^uced«  as  a  ca<- 
tificate  given  by  Capt,  Bennett  id  the  appointment  and  fervice. 

'<  Thefe  are  to  certify  that  Lieutenant  Roiert  Nicholas  of  Hii 
Majefty*g  Ship  Niger ^  fervcd  by  my  order  as  Lieutenant  en  b<ani 
HisMajefly's  (hip  under  my  command^  from  the  28th  day  of  A* 
eember  1804,  ^^^^  ^^^  <^^^  hereof." 

tor  lieatenant  Robert  Nicholas^  \    1  ath  day  of  Febnuujt  i8o5# 
0IH.M.S.  Niger.  J        (Si^ned^  R.H.J.  Bennett  J' 

On  the  other  fide,  the  affidavit  of  Captain  Bernietft  was  intio- 
ducedj  ffcatingy  '*  that  the  deponent  had  no  authority  to  increafe 
the  number  of  lieutenants,  contrary  to  the  fervice,  and  to  tb* 
prejudice  of  the  regular  number  of  lieutenants  allowed,  and  thst 
he  would  not  have  granted  the  faid  Lieutenant  Nickolcu  a  jpafiap 
to  Englandr  on  board  the  Tribune,  in  prejudice  of  his  own  lievte* 
nants." 

"  That  thelofs  of  the  matter  of  the  Tribune  was  not  rephcrf 
by  Lieutenant  5(7x,  it  not  being  in  the  povrer  of  the  deponenti 
who  then  was  arid  /liU  remains  captain  of  the  faid  frigate,  to  R* 
fluce  him  to  that  rank  $  and  that  the  faid  Lieutenant  Bon  coauaaed 
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by  the   Kin^s  Advocate  and  Laurence^  on  the   part         The 
of  Lieutenant  Nicholas  ;  and  by  Arnold^  Swabey^  and  SionoxY  del 
i?^5/^;i,  on  the  other  fide,  to]  the  cffeft  of  the  obfer. 


Cakmin. 


vations  oc<?urring  in  the  judgment.  Mnj  nth,  i%q^. 

Judgment. 

Sir  William  Scott. — This  queftion  comes  on  after  a 
delay, 'which,  wherever  the  demerit  of  having  occa- 
fioned  it  may  lie,  will  not,  I  hope,  occur  in  any 
o'hei  cafes.  It  arifcs  on  the  claim  of  Lieutenant  Ni' 
c/jolas  to  fhare  as  lieutenant  of  His  Majefty's  Ihip  the 
Tribune^  he  being  a  lieutenant  of  His  Majefty's  fhip 
the  Niger y  but  on  board  the  Tribune  for  the  purpof? 
of  taking  his  paifage  home,^  and  Jdoing  duty  at  the 
requeft  of  the  commander  when  the  prize  was  taken  ; 
and  I  muft  confefs,  that  if  it  had  not  been  prefled  with 

great  eameftnefs  by  pcrfons  to  whofe  judgment  I  am 

* 

always  difpofed  to  pay  great  refpcft,  I  fliould  not  have 
thought  that  there  was  any  very  ferious  queftion  in  the 
cafe.  For  neither  the  original  cafe^  as  it  prefented  itfelf  to 


to  be  a  lieutenant,  and  in  no  inferior  ftation  in  His  Majefty's  faid 
frigate." 

.  **  That  upon  the  lofs  of  the  mafter>  it  became  neceflary  that 
feme  perfon  (hould  mark  the  log,  &c.  but  that  the  fo  doing 
does  not  conflitute  the  perfon  doing  it  as  tJhe  mafter  of  the  faid 
frigate  ;  neither,  was  the  faid  Lieutenant  Box  in  h.6t  fo  coniidered, 
nor  did  this  depoaent  mean  or  intend  fuch  conftrudion  ihould  be 
put  upon  his  doing  that  part  of  the  duty  required  of  him/' 

M  And  he  laiUy  made  oath,  that  the  certificate  given  by  him  to 
the  (aid  Lieutenant  Robert  Nicholas  of  His  Majefty's  'hip  Ni^-tr, 
w^  intended  as  a  matter  of  future  recommendation,  and  not 
to  fupport  him  in  any  claim  to  fhare  with  the  Lieutenants  of 
His  M  ijedy'i  laid  frigate  Tribme  in  axnr  priz«  9r  prizes  t&LciA 


* 
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The         my  mind,  nor  the  obfervations  which  I  have  heard 

SioNotA  DiL    would,  independent  of  that  eameftnefs,  have  made 

^^*'"^'      any  imprcflion  upon  mc.  The  opinion  which  I  have 

Maj  i7ih,i8o6.  formed,  may  be  incorred;  but  I  fear  it   is  invincible, 

and  muft  be  left  to  be  correfted  by  the  decifion  of 
the  Superior  Court,  who  will  have  the  means  of 
forming  a  more  exa£t  judgment,  on  the  interpretation 
which  is  to  be  given  to  the  initru^xehts,  on  which  thi^ 
queflion  depends. 

It  appears  that  Lieutenant  Nicholas  was  coim*ng  t<> 
join  his  fhip,  the  Niger ^  and  that  he  had  been  received 
on  board  the  Tribune  as  a  paffenger,  with  great  civility, 
as  well  by  the  captain,  as  by  the  lieutenants  of  that 
Teifel,  fmce  the  captain  did  not  receive  him  without 
applying  for  their  coiifent,  as  it  might  be  attended 
}  with  fome  encroachment  upon  their  perfonal  conve- 
nicnce.  They  confcnted,  howev^,  with  great  kind-t 
nefs,  to  receive  him,  and  alfo  his  friend,  a  military 
cfEcer,  intp  their  mefs,  and  accommodated  them  in 
their  cabin;  and  certainly  it  is  highly  expedient 
that  fuch  accommodation  fliould  be  afforded  to  offi- 
cers  in  the  public  fervice.  Whether  the  chance  of 
•  paying  fuch  confent  mjide  the  ground  of  a  demand 
of  this  nature,  will  tend  in  future  to  induce  perfons 
to  grant  civilities  of  this  kin(i  more  readily,  may  be 
a  queftion. 

The  c^e  has  been  argued  on  the  provifions  of  the 
Prize  Aft,  and  the  proclamation  on  which  alone  my 

9 

judgment  can  be  founded.  As  to  any  remarks  on  the 
hardlhip  of  fuch  a  c^fe,  it  will  be  fufficient  to  obfervc, 
that  no  cafe  that  depends  uppn  iht  operation  of  an  uni* 
verfal  rule,  can  properly  be  cpniidereti  as  a  bardjhip^ 
becaufe  the  party  wUi  histve  the  benefit  of  the  rule  in 

bia. 
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his  own  turn.     There  may  indeed  be  cafes  which  on         Tht 
the  firft  view  may  appear  to  caiTy  hardfhips  with  SicMoRA^nfL 
them,     as  the  cafe  of  the  Cabadonga  (a\    perhaps,      Carmin. 
where  all  the  parties  had  been  long  affociated  in  a  iWo,  ,7tb,i3o6. 
common  fervice,  and  where  the  crews  had  been  incor- 
porated^ and  where  an  engagement  had  been  fuftained 
attended  with  great  perfonal  danger.   That  cafe  would 
in  general  language  be  termed  a  hard  cafe.     But  there 
has  been  no  fuch  danger  fuftained  here ;  and  no  parti- 
cular ground  for  a  complaint  ff  hardjhip. 

It  has  been  contended,  that  it  would  be  nioft  unjuft 
and  illiberal,  that  Lieutenant  Nicholas  (hould  be  per* 
mitted  to  ferve,  without  being  allowed  to  partake  in 
the  prize.  But  from  all  the  enquiries  which  I  have 
been  able  to  make  from  experienced  and  refpec-^ 
ted  perfons  in  the  Navy,  I  am  informed,  that  it 
V^ould  have  been  an  illiberal  and  churliih  thing,  if  an 


{a  The  Ncftra  St^nora  deCahadon^a  was  a  cafe  of  a  prize  taken 
by  the  Qerturton^  on  board  of  which  fliip  were  feveral  officers  o* 
Jiis  Majefty'3  (hip»  the  Glottceficr  apd  Trial  Prizi.  Thefe  two 
fliips  had  been  affociated  with  the  Centurioriy  in  a  voyage  of  dif« 
cotery  upder  IjOxA  jitifony  but  had  been  deftroyed  daring  the  toy- 
age,  as  BO  longer  fea- worthy.  The  decree  of  the  Court  of  Ad- 
miralty had  pronounced  ^*  that  thefe  officers,  were  officers  in  His 
Majefly's  fervide  on  board  the  Centuri:n  at  the  time  of  capture^ 
and  adjudged  them  to  fhare  refped^ively  according  to  their  ranka 
i^ithth^  officers  of  the  QetUuriot^.'* — Stl^  March  i745'     Book  3, 

fp.228 
On  appeal  this  fentencewas  reverfed,  and  it   was  decreed,  (j)   \^th^M^\^±'h 

**  that  they  were  not  oommiffioQed  or  warrant  officers  of  or  be. 
longing  to  the  CenturtM^  nor  in  p^y  as  fpeh,  nor  aiding  or  affifling 
^  officers  of  er  belonging  to  the  Centurion^  at  the  time  of  cap- 
ture •  *and  that  they  have  not  any  right  to  (haiein  the  diilribution 
ff  the  prize  money  with  the  officers.'*  See  alfo,  x  Douglas  p.  326* 
f^t%  the  circumflaaces  of  this  cafe  are  ftated« 

7  officer 


(o)  Lordt, 


^ 
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The        officer  fo  received  on  board  another  fliip  bad  net  of- 

Sjono&a  pel    fered  to  contribute  his  affiftance^  in  return  for  theac- 

^^*''"'      conunodadon  which  he  had  received.    The  proclama. 

M^j  17th,  iSo6.  don  and  the  Prize  Aft  lay  down  two  requifites  as  n& 

ceflary  to  endde  a  perfon  to  (hare ;  that  the  officer 

ihould  be  not  only  on  board,  but  that  he  (hall  be  alfo 
an  officer  belonging  to  the  (hip.  This  is  the  obvious, 
and  likewife  the  decided  meaning  of  the  claufe;  and 
I  Douglas,  Lqj.j  Mansfield  in  Wemys  v.  Linzce  ftatcs  it  to  hare 
been  judicially  determined,  ^*  that  the  officers  mull 
not  only  be  on  boards  but  belonging  to  tbatjhip  ;"  and 
therefore  the  only  queftion  is,  whether  this  gendeman 
could  be  confidered  as  a  lieutenant  belonging  to  the  Tri^ 
btmef  On  what  ground  canit  be  contended  that  he  was? 

It  is  faid  that  there  was  a  vacancy,  and  that  the  captain 
might  appoint  a  lieutenant.  On  fome  ftadons  the 
Commanding  Officer  (a)  may  have  a  right  to  appoint 
to  vacancies,  and  if  the  appointment  is  confirmed  by 
the  Admiralty,  it  may  be  a  queftion  how  far  that  con- 
firmation would  aft  retrofpeftively,  fo  as  to  give  the 
perfon  a  legal  right  to  all  the  profits  of  his  new  fitu. 
ation  from  the  moment  of  fuch  appointment*  i  fhould 
be  difpofedto  hold  that  itwould^  though  it  does  not 
occur  to  my  reccoUeftion  that  there  has  ever  been  a 
claim  of  perfons  fo  fituated  decided,  or  brought  into 
difcuffion,  in  this  Court.  It  is  fufficient  to  obferve,  that 
the  queftion  cannot  be  raifed  in  this  cafe,  becaufe  here 
was  no  vacancy  among  the  lieutenants  ^  and  nothing 
can  be  clearer,  than  that  the  captain  could  not  remove 
a  lieutenant,  fo  as  /0  create  a  vacattey  by  his  own  an** 
thority. 

But  we  have  the  moft  convincing  teftimony  that 
there  was  no  fuch  intendon.    The  whole  of  the  caic 

(§;  Vide  infn  p.  319. 
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feems  to  have  been  built  on  a  wrong  interpretation  of         The 
the  nature  of  the  certificate  which  had  been  given  by  sicnu«I*dil 
Captain  Bennett.   I  am  informed  that  it  is,  ^  indeed  it     ^^'"*''' 
muft  be,  a  very  conftant  praClicein  cafes  of  indifpofi.  May  \'jt\i^i%ds. 
tion,  or  on  other  occafions,  for  one  perfon  to  do  duty 
iqx  another,  but,  that  the  perfi^n  fo  adling,  does  not 
on  that  account  ceafe  to  continue  in  h's  own  chara&er. 
In  this  inftance,^  Lieutenant  Box  might  aft  as  maiter* 
but  he  did  not  ceale  to  be  lieutenant.     It  was  not  in 
the  power  of  Captain  Bennett  to  degrade  him  ;   he 
might  fufpend  him  for  mifconduft,  but  he  could  not 
transfer  him  to  a  fubordinate  ftation.     Indeed  we  have 
th^  bell  evidence  on  this  point  in  the  affidavit  of  Cap- 
tain Bennett  J  guaranteed  as  it  is  in  the  ilrongeft  man- 
ner by  his  want  of  authority.     To  produce  any  fuch 
eStQ,  there  muft  have  been  an  entire  transfer  of  Lieu- 
tenant Box  to  another  ofEce,  before  his  own  could  be 
faid  to  be  vacated,  or  could  become  an  appointment, 
liable  to  be  conferred  on  another  perfon.     If  we  are 
to  look  to  any  vacancy,   it  was  the  ofEce  of  mafter 
that  was  vacant ;  and  if  Lieutenant  Nicbolc^s  had  been 
appointed,  as  it  is  called,  or  requefled  to  do  duty  as 
mafter,  I  fhould  not  have  held  that  he  would  have 
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been  entitled  to  fhare  in  that  character;  becaufe  he 
could  not,  in  my  apprehenfion,  be  fo  appointed,  fince 
he  was  a  lieutenant  in  another  fhip,  and  it  was'  not  in 
the  power  of  the  captain  to  alter  his  relation  to  the 
naval  fervice  of  the  country* 

The   mere  performing  the  duties  of  an  officer  {a) 

would  not  neceffarily  confer  the  benefit  and  emolu-^ 
ments  of  that  office.  The  important  confideration  will 
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No»^^K        ^^y  whether  he  comes  into  the  office  by  the   mode 

SfCNoRA  DtL   which  the  law  prefcribes  to  confer  the  right  and  in- 

^''""''      terefts  of  the  office.  Thcfe  are  the  obfervations  which 

Af-jr  17th,  r8o6.  fuggeft  themfelves  on  the  fads  of  the  cafe,  and  I  think 

they  are  fully  fupported  by  the  do£krine  of  decided 
WOn^new^  cafcs.  In  Wemys  v,  Linzee  {a)  the  queftion  is  reported 
9'  3*8.  to  have  terminated  finally  in  a  verdift  that  the  plain- 

tiff had  not  afted  in  the  capacity  aliedged.  The  duty 
had  not  been  performed.  It  will  not  follow,  how- 
ever,  that  if  it  had,  the  demand  could  have  been 
fuftained.  But  the  cafe  of  the  Cabadonga  does,  I 
think,  fumifh  a  complete  decifion  on  the  general 
law,  and  is  clearly  applicable  to  this  cafe.  On  the. 
whole,  I  am  of  opinion,  that  there  was  no  vacancy 
but  that  of  matter,  to  which  Lieutenant  Nicholas  could 
not  have  been  appointed.  We  have  it  from  Captain 
Bennett  himfelf  not  only  that  he  could  not  appoint 
him  to  be  lieutenant  on  board  his  fhip,  but  that  he 
had  no  fuch  intention,  and  that  he  would  not  havc 
received  him  on  board,  if  he  had  fuppofed  that  it 
could  have  interfered  in  any  manner  with  the  intercfts 
of  his  own  lieutenants :  and  that  the  certificate  which 
had  been  relied  on,  was  meant  only  as  an  expreffion  of 
the  general  courtefy  and  kindnefs,*  with  which  this  gen. 
tleman  had  been  all  along  received  and  treated.  With 
the  moft  perfeQ;  conviftion  of  mind,  I  decide  againft 
this  claim,  and  mutt  leave  it  to  be  corrected  elfewhere^ 
)f  the  opmion  which  I  have  formed  fhould  be  erron^ous^ 
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THE  NOSTRA  SIGNORA  DEL  CORO,         ^T^^f'' 
ALESANDko,  Mafler. 

Tn  this  cafe  aqueftion  of  a  nature,  in  fomerefpeSs  ?ri%e  uurep 

fimilar  to  the  lafl,  and  for  that  rcafon  introduced  ciimatiop— 

here,  far  out  of  the  order  of  dates,  was  brought  before  ^^1//",^!^  to' 

the   Court,    on   the  claim   of  ^Ix.SamuelWhiieway,  <»^'''^«^ »»  »i^"- 

'  J     tcniur,  as  ap- 

to  fhareas  aftino;  Lieutenant  on  board  iht  Azamemmn^  punted  by  the 
in  a  capture  made  by  that  veffel,  on  the  following  m  jefty's  ft»ip 
laas,  as  let  forth  m  the  act.  ^  aa  -i  neuter 

"X^Mt  AgaJJiemnon  being  a  fliip  belonging  to  Admiral  u.ncd— sV/ " 
Sir  7.  Orde'%  fquadron.  off  Cadi:^,^  on   the  8th  of  ^"""^•'""'• 
December  J  1 8  04,  received  orders  from  him  to  cruize 
for  fourteen   days  off  Cape  St. Mary ^  at  the  diftance 
of  about  75  miles,  and  then  to  return.     On  the  day 
before  the  fhip  parted  from  the  fquadron.  Sir  John^   . 
Orde  took  to  his  own  fhip  two  of  the  lieutenants  be- 
longing to  the  Agamemnon^  putting  on  board  a  gen- 
tleman of  the  fame  rank  from  another  fliip,  but  leaving 
a  vacancy  of  one  lieutenant  on  board  i\ieAgamemno7i. 
Captain  Harvey  confidering  himfelf  to  be  completely 
detached,  did  on  the  following  day,  and  when  totally 
out  of  fight,  and  deeming  it  requifite  for  the  due 
performance  of  the  duty,  appoint  by  warrant  Mr. 
Samuel  Whiteway  to  be  afbing  lieutenant  on  board 
the  Agamemnon.     Mr.  WbUeway^krved  in  that  capa* 
city  during  the  cruixe  on  which  the  prize  was  taken^ 
When  the  veffel  rejoined  the  fleet,  the  Admiral  ap» 
proved  of  what  had  been  done,  but  did  not  tonfirm 
the  appointment  iii  any  manner,  but  appointed  ano*     «^ 
ther  gentleman,  and  took  Mr.  Whitcjuay  on  board  his 
own  Ihip,  in  order  to  promote  him  on  fome  future 
occafion. 
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The  On  the  part  of  Two  Gentlemeriy  Lieutenants  of  the 

MORA    rib 


CORU. 


jlgamcmnon^  oppofing  this  claim^  the  King's  Ad- 
vocate and  Adams  contended,  that  the  appointment  fet 
jw>»,^;j  29th,  forth  in  the  a£l.  was  not  fufEcient  to  fupport  the  in- 
*^'^*  tereff  under  the  proclamation,  which  looks  to  the  qua- 
lification of  perfons  under  their  commiffions  from  the 
Admiralty,  and  not'  to  the  fituations  which  thejr 
may  accidentally  fill  on  particular  occafions. 

That  the  power  of  appointing  officers  to  fupply 
racancies  was  entrufted  with  great  caution,' and  undc^ 
great  reftriftion?,  by  the  Board  of  Admiralty.  That 
with  refpeft  to  captains  or  fuperior  officers  (a)^  They 
were  empowered  by  the  naval  inftrudions  to  appoint 
only  in  cafe  of  deaths  or  very  urgent  necejjity.  Even 
Commanders inChiefvfhtnthey  have  a  power  of  appoint* 
ment  inferted  in  fpecial  terms  in  their  commiffiont, 
were  reftriftcd  fromexercifing  it,  in  certain  latitudes, 
where  they  might  have  an  opportunity  of  recurring  to 
the  Board  of  Admiralty  (b).     That  it  was  in  faS  a 

(a)  **  If  a  commiffion  or  warrant  officer  of  any  (hip  fhall  dic» 
and  the  fcrvice  fliould  require  that  another  fhould  be  immediatcif 
appointed,  the  fenior  cSiptain  prefcnt  is  to  appoint  a  proper  pcrfon 
to  a6lj  until  the  pleafure  of  the  Admiralty^  or  his  commander  in 
chief,  (hall  be  known  ;  but  no  other  than  the  commander  in  chief 
(hall  appoint  to  any  vacancy  occafioned  by  any  other  caufe  than 
death  ;  unlefs«  from  fome  extraordinary  circumftances,  the  number 
of  ofucers  in  a  fhip  be  fo  reduced  as  to  make  it  abfolutely  necef- 
fary  to  appoint  others." — Naval  Inftru6tions,  feft.  4.  c.  a.  art.  24. 

(b)  When  a  commander  in  chief  is  authorized  to  appoint 
officers  to  vacancies,  which  may  occur  in  the  (hips  under  his  com« 
mand,  he  is  never  to  exercife  that  power  while  in  the  Chairael 
Sounding^,  or  in  the  North  Sea,  or  the  Baltic,  or  on  any  of  the 
coafts  of  the  United  Kingdom  ;  but  he  is  to  inform  the  Secretarjr 
of  the  Admiralty  of  all  vacancies  that  may  happen,  that  the  Lords 
Commiflioners  of  the  Admiralty  may  fend  officers  to  fill  tbero,  or 
give  fuch  directions  rcfpedling  them,  as  they  may  think  fit ;  but 
he  may  appoint  proper  officers  to  ad  in  thofe  vacancies,  until  the 
pleafure  of  the  Admiralty  (hall  be  koown/'-^Ibid.  art.  2. 

power 
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power  but  rarely  cxercifcd;  that  Sir  Edward  Berry  n6»tIa*sic- 
went   into  aftion  in  the  memorable  engagement  of    >'«>rad£l 
Trafalgar^  and  on  another  occafion,  in  the  prefence  of  - 
the  commander  in  chief,  without  haying  his  comple.     ^'^^^Qg^^'^' 
ment  of  lieutenants  filled  up.    That  if  captain  Harvey 
could,  under  any  circumftances  and  when  independent 
of  any  fuperior  commander,  exercife  fuch  a  power^ 
this  was  not  a  cafe  of  independent  fervice,  but  of  a 
temporary  abfence  only,  under  the  immediate  direc- 
tion of  the  admiral,   who  had  not    confirmed    the 
appointment,  neither  was  Mr,  Wh'iteway  a  lieutenant 
at  the  prefent  moment. 

On  the  part  of  the  claimant^  Arnold  and  Philli- 
more  referred  to  the  warrant  (a)  of  appointment,  and 

the 


(a)  The  appointment  was  in  thefe  terms : 

''  I  do  hereby  conftitute  and  appoint  you  zB\ng  lieutenant  of 
tbe  faid  (hip,  willing  and  requiring  you  to  take  upon  you  the 
charge  and  command  of  adling  lieutenant  in  her  accordingly ; 
ftridlly  charing  and  commanding  all  the  officers  and  company 
belonging  to  the  faid  (bip  fubordinate  to  you»  to  behave  themfelres 
jointly  and  feverally  in  tbeir  refpedive  employments,  with  all  dne 
refpef^  and  obedience  unto  you  their  faid  aAing  lieutenantj  5cc. 

^  And  for  fo  doing,  this  (hall  be  your  warrant. 
•'i)<c.9,  1807.  .      (Signed)    JOHN  HARVEY.** 

To  Mr.  Smmuel  Whkeway,'^ 
hereby  appointed  to  ad  / 
as  lieutenant  of  H.  M.  S.  r  ^ 
Agamemnon^  until  further  \ 
•rdtr. 

Captain  ffarvey^B  affidavit  farther  ftated,— *"  That  by  the  re. 
gulations  of  the  fenrice^  an  admiral  or  commander  in  chief,  when 
at  a  diftance  from  immediate  communication  with  the  Commif-* 
(oners  of  the  AdnHralty,  has  full  power  and  authority  to  fupply 
fuch  yacaocies  as  may  happen  on  board  of  (hips  under  his  com- 
xnandi  and  notwithllanding  fuch  promotions  may  not  be  afterwards 

4,  «  conficflDcdi 
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Tht         the  explanation  given  of  that  a£t  in  the  affidavit  of 
NoEA  DEL     captain  Harvey^    and   contended  that  Mr.  Whiiewaj 
^^'^"^        was  entitled  to  (hare  as  lieutenant  in  the  prizes  taken 
Mnrch  i9th,     durfng  the  time  that  he  ferved  in  that  capacity. 

He  had  been  appointed,  to  aft  as  lieutenant  by  com- 
petent authority,  and  had  been  received  in  that  cha- 
radcr,  he  had  done  duty,  and  been  borne  upon  Ac 
books,  and  had  received  pay  as  fuch,  and  would  no 
doubt  have  been  liable  to  be  tried  by  a  court-martial 
for  any  negleft  of  the  duties  of  that  appointment. 

Judgment. 

Sir  IVilliam  Scott. — This  is  a  queftion  whether 
Mr.  Whiteway  is  to  be  confidered  as  a  fea  lieutenant, 
fo  as  to  {hare  in  the  prize  taken  by  the  Agamemnon^ 
under  the  circumftances  which  have  been  reprc- 
fcntcd. 

It  is  alleged,  that  at  the  time  when  the  appoint- 
ment was  made,  the  Agatnemnon  was  feparaied  from 
and  out  of  fight  of  the  fleet  \  but  I  cannot  accede  to 
that  defcription.     Separated  from  the  fleet  fhe  might 


confirmed,  yet  the  perfons  fo  appointed  receive  the  pay  of  ibe 
fituation  for  the  time  they  filled  it,  and  fuch  perfons  are  alfo 
alnrays  confidered  entitled  to  (hare  in  that  clafs  of  officers  witli 
which  they  are  fo  a^ing,  in  all  prizes  during  that  period.  Thtt 
ke  has  always  underdoody  that  in  cafes  of  One  or  more  fliips 
detached  from  a  fquadron  on  a  fpecial  fervice,  fuch  as  the  Jga- 
memnon  was,  and  where  the  great  diftance  precludes  commani- 
cation,  the  commanders  of  thofe  fliips  are  confidered  as  pofiefFed  of 
fimUar  authority,  and  haye  exefcifed  ic^  and  that  he  hath  never 
underftood  that  the  right  of  officers  fo  nominated  had  e^er  been 
called  in  queftion,  fo  far  as  regarded  prize  money^  but  that  they 
hare  always  been  deemed  entitled  to  (hare  in  that  clafs  of  officers 
with  whom  they  a6ted,  in  performing  the  duty  of  the  (iiip  when 
rixe  -^nm  was  captured.". 

be, 
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DC,  but  not  from  the  Gommander  in  chief,  fo  as  to  be,       The 
independent  of  his  authority.     On  the  contrary,  it  ap-  ^^p^l^^Vi!** 
pears  that  captain  Harvey^  on  his  return,  reported  to       ^^^"^ 
the  admiral  what  had  been  done,  for  his  approbation.    March  29th, 
The  admiral  would  undoubtedly  be  entitled  to  fliare        ^^* 
in  all  prizes    made  by  the  Agamemnm  during  the 
cruize ;  and  fo  far  was  this  veflel  from  being  completely 
feparated  from  the  command,  under  which  Oie  had  been 
placed,  that  fhe  is  not  to  be  confidered  ss  feparated, 
in  any  manner,  to  any  legal  eflfeft  whatever. 

The  powers  or  privileges  that  may  belong  to  a  cap- 
tain or  fenior  officer,  entirely  detached  and  indepen- 
dent of  a  fuperior  command,  cannot,  with  propriety, 
be  attributed  to  captain  Harvey^  who  was  not  fo  de- 
tached ;  and  I  may  put  out  of  the  cafe  all  in* 
fiances  of  appointments  made  by  captains  of  inde- 
pendent  (hips.  This  is  not  a  cafe  of  that  defcription^ 
and  I  am,  therefore,  not  called  upon  to  lay  down  the 
rule  for  fuch  cafes  with  any  meafured  confideration. 
It  may  be  very  neceflary  or  proper,  that  perfons  fo 
fituated  fhould  be  entrufted  with  fuch  a  power,  with- 
out affefling  in  any  manner  the  queftion  immediately 
before  me. 

On  the  return  of  the  Agamemnon^  captain  Harvey 
reported  the  appointment  to  Sir  J.  Orde^  who  ex- 
prefled  fome  approbation  of  what  had  been  done  ;  but 
he  did  not  confirm  the  appointment,  becaufe  he  im- 
mediately removed  Mr.  fVhiteway  to  his  own  fhip. 
'  ,0n  thefe  fa&s  two  queftions  may  be  raifed,  firft, 
what  was  the  intention  of  captain  Harwjr,  that  intention 
being  gathered,not  from  what  has  been  introduced  fince 
in  evidence,  but  from  the  tenor  of  the  warrant  ?  and 
fccondly,  fuppofing  that  intention  to  have  been  abfo- 
lute,  whether  captain  Harvey  had  any  fuch  power,  fo 
as  to  confer  on  the  perfon  appointed  a  right  to  (hare 
YOL.  VI.  y  in 
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'    Tbe        in  prize  under  the  proclamation,  on  which  alone  my 

^K^lY^th'  judgement  muft  be  formed  ?   Looking  at  the  inftru- 

co»o.        ment  alone  which  purports  to  appoint  Mr.  Wbitewaj  to 

March  29tb|  b^  ading  lieutenant^  I  (hould  be  difpofed  to  coniider  it  as 
*^'  an  appointment  only  for  occafional  and  temporary  pur 
pofeSj  "  I  appoint  you  a^ing  lieutenant."  At  die  fame 
time,  if  it  is  the  form  in  which  other  appointments  are 
ufually  made,  I  (hould  be  forry  to  lay  much  ftfbb 
pn  that  obfervation ;  and  if  we  look  at  the  terms,  in 
which'  captain  Harvey  fpeaks  in  his  afSdavit,  it  is 
rather  to  be  inferred,  that  his  intention  was  to  confer 
the  appointment  in  the  fulled  extent  to  which  he 
was  competent. 

*  Then  comes  the  fecond  queftion,  whether  captain 
'Harvey  had  the  power  of  making  the  appointment, 
fo  as  to  convey  an  intereft  under  the  proclsunation  ? 
Some  circumftances  have  been  thrown  in  as  auxiliary 
to  this  demand,  as  that  there  is  a  fort  of  courtefj  in 
the  navy,  which  countenances  the  practice  j  but  that 
will  not  be  fufficient  to  controul  the  terms  of  the 
proclamation,  and  the  conftruftion  which  properly 
belongs  to  them. 

It  is  faid  alfo  that  the  Lords  of  the  Admiralty  hare 
allowed  the  pay,  which  may  lignify  their  approbation 
of  the  fervices  of  this  gentleman.  But  it  appears 
that  this  is  a  difcretion  which  is  exercifed  on  occafioni 
of  this  kind  with  various  refult,  fometimes  allowing 
fuch  payment,  and  fometimes  withholding  it.  ^ 
there  is  any  inftance^  in  which  it  is  refufed,  it  Ihews 
that  it  is  to  be  deemed  an  aft  merely  of  liberal 
confideration,  in  the  cafe  where  it  is  granted. 
It  may  be  obferved  alfo,  that  there  are  no  adverfe 
interefts  to  be  affefted  by  an  allowance  of  ^^ 
nature.    It  reds  entirely  between  the  individual  and 

the  public,  where  the  Lord  High  Admiral,  repre- 

fcnting 
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fentiiiff  the  public,  may  be  authorized  to  cxercife        The 

1     1    11^        1.       •  J-  ^-      1         Nostra  Si<|. 

a  more  extended  liberality  m  rewarding  particular     mora  dbl 
fcrvices,  at  the  fame  tim6  that  fuch  approbation  would         *'**^' 
be  very  improperly  made  the  teft,  or  foundation,     jw-r^igh, 
of  a  legal  demand. 

It  is  argued,  that  a  perfon  under  this  appoint- 
ment would  be  fubjefl:  to  a  c®urt-martial  for  neg- 
lefling  the  duties  of  the  office.  The  neceffities  of 
the  fervice  may  render  him  liable  to  fuch  orders,  and 
amenable  to  the  ordinary  jurifdiftion,  in  cafe  of  difo* 
bedience.  But  that  he  becomes  liable  as  a  lieutenanU 
is  not  I  think  an  accurate  defcriptiori.  It  is  begging 
the  queftion  to  ftate  it  in  that  manner ;  becaufe  to  be 
liable  to  be  tried  as  a  lieutenant,  he  (hould  be  liable  to 
be  punijhed  as  a  lieutenant^  that  is,  to  be  broken  as  a 

lieutenant^   which  in  faft  he  could  not  be,  fince  he 

• 

was  not  a  lieutenant,  and  is  not  a  lieutenant  at  this 
moment.  That  plea  therefore  will  not  avail.  It  is 
then  faid,  that  he  mejfed  as  a  lieutenant.  But  even 
that  privilege,  were  its  importance  much  greater  than 
it  is,  appears  by  one  of  the  affidavits  to  have  been 
granted  to  him  as  a  gueft,  and  in  the  way  of  ac<- 
commodadon,  rather  than  as  a  perfon  contribut- 
ing his  proportion  as  matter  of  rights  and  under  the 
ordinary  regulations  of  the  fervice.  That  he  was 
borne  on  the  books,  and  put  on  the  prize  lifts, 
are  afts  of  Captain  Harvey  only,  and  though  they  are 
ftrongly  indicative  of  the  opinion,  which  that  gentle- 
man entertained  of  Mr.  Whiteway's  fituation,  and  of 
his  difpoiition  to  ferve  him,  they  can  have  but  little 
cSed  in  afcertaining  his  legal  charader. 

Under  a  confideration  of  all  the  circumftances 
fet  forth  in  tlie  a£t,  I  do  not  conceive  that  I  am  war- 
ranted to  pronounce,  that  Mr.  Whiteway  was  appointed 
«  fea  lieiHenantj  fo  as  to  be  entitled  to  Ihare  in  that 
'c&ara&cr  under  the  proclamation^ 
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THE  WILUAM,  Hastie,  Matter. 


^T^His  was  a  cafe  of  a  demand   for  reftitudon  in 
Src?'o?*ow.  ^alue^  for  a  fliip  and  cargo  loft  in  going  into 

ing  to  a  drfv<a    Guernfey.  owing  to  a  want  of  due  (kill  in  the  Prize 

of  due  diligence^  .  - 

tn  not  having     MaftcT,  who  had  refufed  to  take  a  pilot  on  board. 

tuirn  a  pilot  -       .  n«  i  i»  •  r 

onho»rri,&c.  r/.  As  it  was  a  queition  depending  m  great  mcafure  un 
ft,rui.ninv.iue.  points  of  nautical  fkiU  and  expericnce,  the  Courts 

attended  by  two  Gentlemen  from  the  Trinity  Houfc. 
On  the  opening  of  the  cafe. 

The  Court  obferved— Gentlemen,    I  will,  in  this 
ftage  of  the  cafe,  take  the  liberty  of  ftating  to  y«u 
the  principles  of  law  which  govern  cafes  of  this  dc 
fcription.    When  a  capture  is  not  juftifiable.  the  captor 
is  anfwerable  for  every  damage.     But  in  this  cafe  the 
original  feizure  has  been  juftified  by  the  condemnation 
of  part  of  the  cargo.     It  is  therefore  to  be  confidercd 
as  a  juftifiable  feizure,  in  which  all  that  the  law  re- 
quires of  the  captor  is,  that  he  (hould  be  held  ^^ 
fponfible  for  due  diligence.     But  on  queftions  of  thii 
kind,  there  is  one  pofition  fometimes  advanced,  whidi 
does  not  meet  with  my  entire  affent,  namely,  that 
captors   are   anfwerable  only  for  fuch  caret  as  they 
would  take  of  their  own  property.     This,  I  think,  is 
liot  a  juft  criterion  in  fuch  cafe;  for  a  man  may,  with 
refped'  to  his  own  property,  encounter  rifks  from 
views  of  particular   advantage,    or  from  a  natural 
difpofition  of  rafhnefs,  which  would  be  entirely  un- 
juftifiable,  in  refpeS  to  the  cuftody  of  the  goods  of 
another  perfon,  which  have  come  to  his  hands  by 
an  ad  of  force.     Where  property  is  confided  io 
the  care  of   a  particular  perfon,  by  one  who  i^S 
or  may  be  fuppofed  to  be,  acquainted  with  his  cha* 
raQcr,  the  care  which  he  would  take  of  his  own 

•6  property 
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property  might,  indeed,  be  confidered  as  a  reafonable        The 

criterion.     But  in  cafes  of  capture,  there  is  no  confi- !1![12^ 

dence  repofcd,  nor  any  voluntary   eleftion   of  the     Derjn^, 

perfon,  in  whofe  care  the  property  is  left.  It  is  a  com- 

pulfory  aft,  of  jujltfiable  force ^  but  ftill  of  fuch  force 

as  removes  from  th«  owner  any  rcfponfibility  for  the 

imprudent,  or  incautious,  conduft  of  the  Prizo  Matter, 

It  is  not  enough,  therefore,  that  a  peribn  in  that 

fituation  uTes  as  much  caution  as  he  would  ufe  about  _ 

his  own  affitirs.     The  law  requires  that  there  (hould 

be  no  deficiency  oi  due    diligence.     And  this  is  the 

point,  which    you   will  have  to  determine  on  the 

evidence  which  will    be  laid  before  you,    with  re- 

fpeft  to  the  lofs  of  this  veffel,  which  ftruck  upon  a 

rock,  and  went  down  m  mid-day,  without  any  change 

of  wind,  or  any  accident  imputable  to  the. Hate  of/ 

the  weather.    The  queftion  will  be,  whether  the  rock 

on  which  the  veiTel  ftruck,  was  fuch  as  ought  to  have 

been  known  to  perfons  pretenduig  to  be  acquainted 

with  the  navigation  of  that  port?  ojie  of  the  objeftions 

being,  that  the  prize  mafter  did  not  takp  ^  pilot  on 

board  (ji)^ 

<  The 


"wim^i^ 


(m)  In   the  cafe  of  the   Portfmouih  (4)   and  other  cafes,  on  M  ^\\\  7'"*^ 
^uefliont   of  lof*    or    damage    fuflained   in    the  navigation  of '''^^' 
prize  Teffelty  The  Court  of  Admiralty  hat  confidered  it. to  be  a 
principal  teft  •fdue  SJigencej  whether  the  prize-mafter  had  availed 
himfelf  of  the  ordinary  opportunities  of  taking  a  pilot  on  board? 
In  the  Por{/i>iotf/i&>The  Courts  afteradifcuflion  of  evidence  applying 
to  the  accident  obferved,  M  j^s  to  the  queftion  of  legal  rcfponfibility  * 
it  appears,  that  there  was  a  regular  pilot  on  board,  to  whom  the 
care  of  the  navigation  of  the  veiFel  was  necefTarily  confided.     If 
perfons  under  him  do  their  duty,  and  it  is  not  fhewn  that  the, 
caufe  of  damage  arifes  from  want  of  obedience  in  them,  or  from 
any  caufe  aflignablc  to  the  w»nt  of  that  controul,  which  the  captor 
isbouod  t9  exercife  over  the  crew,  1  am  of  opinion  tliat  the  captor 
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LLTAM. 


The  The  cafe  was  argued  on  the  faflts  by  the  JTiw/j 

Advocate  and  Jmner^  on  the  part  of  the  captor,  and 
by  Laurence  and  Adams  for  the  claimant. 


v  -v 


Judgment. 

Sit  W.  Scott. — Gentlemen,  you  have  now  heard 
the  afSdavits  read,  and  the  arguments  of  ccunfel  upon 
them,  and  I  fliall  not  think  it  neceflary  to  detain  you 
with  any  remarks  from  me.  The  Court  has  decreed 
the  reftitution  of  the  fhip,  and  parts  of  a  valuable 
cargo.  The  captors  have  pleaded  in  difcharge  of 
that  decree,  "  that  the  veffel  was  loji  at  fca,  without 
any  fault  or  mifcondud  on  their  part."  It  lies  on  them 
to  eftablifli  that  fa£l,  and  if  it  is  not  proved,  the  it- 
fponfibility  will  fall  upon  the  owners,  though  thej 


it  exonerated.  This  is  a  tuk«  which  the  Court  has  applied  in 
{everal  caies,  and  the  only  objection  that  I  have  heard  made  to  it 
U,  that  it  may  bcf  a  grievous  hardihip  on  the  owner^  to  haTe  th^ 
refponiibility  for  the  lofs  of  a  valuable  fhip  turned  over  to  a  piloti 
who  maybe  in  reality  a  perfon  of  no  fubllance.  But  upon  whatdif^ 
ferent  grounds  do  all  other  branches  of  na.vigation  depend.  It  mull 
happen  XoEaJiliyiia  (hipsy  and  to  valuable  cargoes  of  all  dcfcriptioiffi 
to  be  con£ded  to  the  care  of  pilots  in  the  fame  manner,  and  on  thf 
fame  conditions.  I  fee  nothing,  therefore,  in  this  plea  of  hard- 
ihip, that  ihould  juflify  a  diftindion,  or  throw  back  the  refpon- 
iibility on  the  captors,  who  were,  in  no  degree,  the  caufe  of  this 
misfortune,  and  who  were  chargeable  with  nothing  but  the  ap- 
pointment of  one  of  the  eftablifhed  pilots  of  the  river,  of  whofe 
qualification  they  were  not  judges  ;  and  as  to  the  paiticular  perfon 
employed,  indeed^  it  does  not  appear  that  the  accident  was  im* 
putable  to  any  defefl  of  ikill  or  due  diligence  on  his  part.  The 
captors  having  taken  the  precaution  of  putting  a  pilot  on  boardt 
are,  I  thinks  exonerated  from  an  accident  of  this  kind  occnnio^ 
in  the  navigation  of  the  vefiel;  and  I  have  no  hefltation  in  pro* 
n«uncisg  againft  the  demand  of  damage* 

were 


\ 
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wcfc  not  prefent,  or  perfonally  concerned  in  the        thc^^ 

tranfaftion.    You  will  have  to  judge  on  the  fa£ts  fub-  . ^ 

mitted  to  you,  whether  there  was  any  iliifcondua  Dec.i2\\^ 
er  noU  What  my  opinion  is,  I  mail  not  think  nc- 
cefiary  to  flate  to  you  at  prefent,  becaufe  it  is  the 
opinion  of  a  perfon  comparatively  ignorant  of  fuch 
fubjefts.  From  your  local  knowledge  of  the  ifland, 
and  of  the  navigation  of  that  port,  you  will  be  enabled 
to  form  a  more  correal  judgment,  whether  the  prize- 
mafter  was  guilty  of  any  negleft  of  duty,  fairly 
chargeable  upon  him,  in  omitting  to  take  a  pilot,  and, 
more  efpecially,  whether  he  was  juftified  in  not  ac- 
ceding to  the  requeft  made  by  the  mafter  of  the  veffel, 
that  be  would  take  a' pilot?  Should  you  be  of  opinion 
that  he  was  juftified  in  not  taking  a  pjlot^  you  will 
then  confider  whether,  in  proceeding  in  the  courfe 
defcribed,  up  to  that  particular  point,  he  made  proper 
allowance,  as  a  pilot  or  perfon  prudently  conducing 
the  navigation  of  the  veflel,  fo  as  to  avoid,  on  one  fide, 
the  funken  rock,  which  he  was  bound  to  know,  and, 
the  other  fide,  to  guard  againft  the  danger  of  being 
carried  out  by  the  current,  which  he  feems  to  have  ap- 
prehended. 
The  trinity  Majlers  reported — That  in  not  taking 

a  pilot,  all'  was  not  done  that  ought  to  have  been 
done;  and,  fecondly,  as  to  the  track  purfucd,  that 
there  was  a  want  of  dm  Jkill  in  not  fleering  clear 
of  the  rocks,  which  are  pointed  out  to  the  pilots 
of  the  i0and  by  particular  marks. 

C^ar/.— You,  Gentlemen,  would  have  thought  a 
pilot  very  deficient  if  he  had  not  avoided  them. 

Anfwered — In  the  affirmative, 

Owrr/, — My  own  opinion  perfedly  coincides  ^with 
what  you  have  expreflfed.  From  the  prize-mafter's  own 
affidavit  it  appeared  to  me,  that  there  could  be  no  doubt* 

Reflitution  in  value  decreed. 
▼4 
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THE  HORATIO,  Nelson,  Matter. 


Trixt  ASt^ 
Cof^Arudioa 
on  the  rerm» 


'TpHis  was  a  queftioa  on  the  re-capture  of  a  Brittpi 
ilave  (hip,  that  had  been  taken  on  the  coaft  of 
^l"tSl^  &c.  Af^^^^^  by  three  French  privateers,  who  had  put  into 

on  hoards  and  had  fitted  her  autj  as  it  was  fugge/iedy  as 
a  privateer. 

On  the  part  of  the  ne-captorsj  the  King^s  Advocate 
fubmitted — Whether  the  employment  of  this  yeffcl,  as 
an  armed  cruiser  by  the  enemy  did  not  fuperfede 
the  claim  of  the  original  owniers,  under  the  claufe  of 
the  Prize  A^,  which  direSs,  that,  "  if  fuch  (hip  or 
veflel,  fo  retaken,  ihall  appear  to  hare  been  after  the 
taking  of  His  Majefty's  enemies,  by  them  fet  forth  as 
a  fhip  dr  veflel  of  war,  the  faid  fhip  or  veflel  fliall  not 
be  refl:ored  to  the  former  owners  or  proprietors,  but 
Ihall,  in  all  cafes,  whether  retaken  by  any  of  Hs 
Majefty's  ftiips,  or  by  any  privateer,  be  adjudged  law- 
ful prize  for  the  benefit  of  the  captors." 

Court. — I  am  of  opinion  that  this  is  not  fuch  a  cafe, 
and  that  it  is  not  to  be  confideted  as  fuch  a  fetting 
forth^  under  the  Prize  A£l.  Here  is  no  commiffion 
of  war — no  arming  of  the  veflel,  flie  being,  I  conceive, 
originally  armed  as  a  Dave  (hip.The  mere  ad  of  putting 
an  additional  number  of  men  on  board,  in  this  inan* 
ncr  by  an  enemy  privateer,  will  not,  I  think,  have 
the  effeft  of  defeating  the  title  of  the  original  owner. 

Reftored  on  lalyage. 
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THE  CONSTANTIA,  Henricksbn,  Matter.       ysm.ijthscij^ 

'T'his   was  a  queftion  refpedmg  the  proprietary  p^^.^^^    .^ 
intcreft  of  i  oo  hogfheads  of  brandy,  which  had  ''«/  in  goodi, 
beea  ihipped  at  Cette^  /or  the  account  and  rHk ^of  jupfi^i,  but 
Mr.  Kye^  of  Copenhagen^  but  which  were  afterwards,  /rJ/iI^i'*to  »* 
when  on  board,  countermanded  by  an  indorfement  ^'^*il["nt^r'fi» 
on  the  bill  of  lading,  accompanied  by  correfponding  A'pper--R^*f 
in{lru£lion8  given  to  the  matter  by  the  fhipper,  under  «uch  c«/«,  k. 

.     ^  .  •        1       r    1       •     r  1  r   niifrd  to  cafet  of 

an  erroneous  information  received  ox  the  inlolvency  of  iaUvuicy,  te« 
the  confignee. 

Judgment. 
Sir  William  Scott. — This  quettion  arifes  on  the  pro- 
perty of  loo  hogttieads  of  brandy,  taken  on  the^ 
22d  Marcbj  on  a  voyage  from  Cette  to  Copenhagen ; 
and  the  quettion  is,  whether  thefe  goods  are  to  be 
confidered,  under  the  circumttances  attending  them, 
as  the  property  of  the  Confignor  at  Cettey  or  of  the 
Confignee  at  Copenhagen.  The  proofs  of  property 
that  are  offered  are,"  firft,  the  letter  from  the  con. 
fignee,  in  which  he  quotes  fome  preceding  accounts^ 
and  then  gives  orders  for  another  parcel  of  brandy,  at 
a  low  price,  with  the  expreflion  of  a  wiilh  "  that  the 
ihipment  might  not  be  made  till  ApriU^^  though  it 
turns  out  that  the  ttiipment  was  adually  made  early 
in  February ;  and  the  fhipper  is  authorized  to  draw 
for  the  value  on  Mr.  Reinke.  This  is  the  foundation  of 
the  tranfa£lion ;  the  only. material  letter  produced,  being 
thftt.of  th^  fhipper,  oa  the  8th  oi February,  referring  to 
a  former,  of  the  loth  of  January^  and  advifing  the 
claimant  <^  that  the  brandies  were  fhipped,  and  that  in 
the  beginning  of  the  next  month  they  would  be  ready 
to  fail,  and  that  he  hada^ually  drawn  for  tbe  amount.'' 

la 
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The        In  this  letter  the  fhipper  writes,  *'  wc  obfcrve  the  cx- 

'^        - [  tenfion  of  your  limits  in  your  letta:  of  the  24th  De* 

yi»i3thaci7ib,  cembgr,  which  has  come  to  hand»''  but  takes  no  notice 

whatever  of  the  reftridion,  as  to  time,  that  the  fliip- 
ment  fhould  not  be  made  till  Jpril.  That  is  a  diffir 
culty  which  yet  remains  unexplained.  In  tbiscor- 
refpondence  there  is  a  reference  to  two  letters  which 
do  not  appear,  one  to  Mr.  Hans  Kye  the  claimaoty 
and  one  from  him  of  the  24th  December y  which  might 
contain  fome  explanation,  but  thefe  are  not  produced. 
The  next  paper  on  which  any  obfervation  arifes,  is 
the  bill  of  lading,not  only  configning  the  goods  to  Mr. 
Hans  Kye^  but  expreffing  alfo  his  ^^  account  and  rifi!* 
This  paper  is  accompanied,  however,  with  this  mate- 
rial circumftance,  that  it  bears  an  indorfement  to  the 
eSe&  following.  After  the  ihipment  of  the  goods, 
and  the  drawing  of  the  bills,  the  flupper  and  the 
mafter  go  before  a  magiffarate,  and  it  is  redted  on  the 
bill  of  ladmg,  ^^  That  whereas  the  mafter  cannot 
deny  that  he  has  received  1 00  hogflieads  of  brandj 
for  Mr.  Ham  Kye^  but  as  the  intereft  of  the  (hipper 
demands  that  they  fhould  not  be  delivered  to  Mr. 
H.  Kye^  the  mafter  is  prohibited  from  delivering  them 
to  him,  but  he  is  direded  to  deliver  them  to  Mr*  /?/• 
berg^^*  making  the  mafter  refponftble  for  the  ob* 
fervance  of  thefe  orders.  On  this  indorfement  two 
or  three  obfervations  arife ;  the  firft  is,  that  it  is  ab- 
folute.and  unconditional  in  its  form.^  For  the  motives 
which  led  to  this  alteration,  we  are  to  look  elfewhere, 
to  a  letter  of  the  Confignor.  There  is  nothing 
appearing  on  the  face  of  the  revocation  itfelf,  that  in 
any  manner  intimates  the  ground  on  which  it  was 
made.  Another  obfervation  is,  that,  although  the 
confignmcnt  is  altered,  there  is  nothing  that  expreflcs 
aay  variance  of  the  account  and  rijk^  as  deducting  in 
any  manner  from  the  defcription  before  given  of  it. 
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The  next  paper  is  a  letter  and  afEdavit  of  Mr«  The 
Reinke.  on  whom  the  bills  were  drawn,  in  which  h«  <»n»tantia. 
ftates,  '^  that  he  bad  been  in  habits  of  buiinefs  Vith  jan^iithUx-jtyu 
Mr.  Kye  to  a  great  extent,  but  that  he  had  received  '  *'* 
no  notice  from  Mr.  Kye^  adviHng  him  that  the  bilU 
wer^  to  be  drawn,  or  making  any  provifion  for  the 
payment."  He  then  ftates,  **  that  he  wrote  to  Mr.  Kye 
on  the  2  8th  Fehrvuiry^^  though  that  letter  is  not  ex. 
hibited;  but  theie  is  the  anfwer  of  Mf.  Kye  of  the 
4th  of  Marcby  in  which  he  fays,  **  I  received  your  ^ 
letter^  but  I  did  not  expedt  the  ihipment  to  be  made  fo 
foon  ;**  from  which  we  may  infer,  that  the  deviation 
from  the. orders  in  this  refpefl:  had  not  been  explained 
to  him*  The  lad  material  paper  is  a  letter  from  the 
lhq)per  to  Mr.  Rybergj  of  Copenhagen^  in  which  re. 
ference  is  made  to  a  former  letter  not  produced,  but 
which  muft^  I  conceive,  have  conveyed  authority  to 
him  to  take  charge  of  thefe  brandies.  Jt  is  to  this 
cffea — ^*«- Referring  to  our  letter  of  the  17th  of  f>- 
bruaryj  in  which  we  defired  you  to  take  pofleffion  of 
the  brandy  fliipped  for  Mr.  H.  Kye^  we  hereby  revoke 
it,  becaufe  we  are  informed  that  Mr,  Kye  has  ordered 
our  drafts  to  be  accepted,  and  that  the  intelligence  on 
which  we  afted  is  erroneous ;  that  it  is  not  Mr.  Hans 
Kye^  but  a  Mr.  Kuhl  who  has  flopped  payment.  You 
will,  therefore,  not  aft  ;  but  as  Mr.  Kyd  may  be  dif-  ^ 
pleafed,  if  he  knows  what  we  have  done,  we  rcqueft 
that  you  wiU  not  fuffer  the  indorfement  to  appear.  If 
Mr.  Kye  hears  of  it,  and  fays  any  thing  about  it,  we 
have  fent  you  another  letter,  which  we  defire  you  to 
prefent."    That  letter  is  not  exhibited. 

The  firfl:  point  for  confideration  is,  whether  the 
tranfa£Hon  did  pafs  in  the  manner  in  which  it  is  ,flated ; 
and  for  this  purpofe  it  may  be  neceflfary  that  the  letter 
of  Mr.  Kye^  of  the  d4th  of  December f  aad  the  twa . 

or 
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Tie        Or  three  other  letters,  to  which  a  reference  is  made 

'  fhould  be  produced;   that  of  the  loth  of  January^ 

7#*.i3cb«ci7ib,  from  the  confignor;  alfo  that  of  Reinke  to  Kye,  advifmg 

*^'        him  of  the  bills ;  that  to  Rybergy  of  the  1 7th  of  i?- 

hruary;  and  more  efpecially  this  open  letter,  which 

was  to  give  an  account  to  Mr.  Kye  of  the  motives 

which  had  influenced  the  condud  of  the  fliippcr. 

Thefe  will  be  neceffary  to  be  produced  in  order  to 

eftablifh  the  faft,  on  which  the  queflion  of  Jaw  mud 

depend. 

Taking  it,  however,  for  the  prcfent,  as  fufEciently 
raifed,  I  will  now  confider  it,  for  convenience,  that 
if  the  opinion  of  the  Court  is  known,  it  may  prevent 
the  cafe    from  coming    before    me    again.    Upon 
the  former  hearing,  I  was,  of  courfe,   ftruck  \irith 
the   dafs  of  cafes  familiar    to   us   all,    relating  to 
t^c  power  of   the    confignor    to  ftop   in  iranfttu, 
'     What  the  law  of  this  country  is  on  that  fubjcft,  and 
alfo  what  the  tendency  of  the  civil  law  was,  is  very 
perfpicuoufly  flated  by  Mr.  Abbott^  in  his  treatife  on 
the  law  of  ihipping.     With  refpefit  to  the  introduc- 
tion of  the  principle  into  the  law  of  this  country,  he 
<W)  L«w  on      fays,  (a)  :  **  But  as  in  the  cafe  of  a  confignment  on 
^'^^^'^^'     credit,  it  often  happens  that  the  confignor  learns, 

after  the  fhipment,  that  the  confignee  has  become  a 
Set  alfo  the  later  bankrupt  or  failed,  and  confequently,  by  a  delivery 
wmon,  1   8,    ^^  j^^  ^^  j^  affignces,  the  whole  or  the  greater  part 

of  the  value  of  the  goods  will  be  loft,  the  law,  in  order 
to  prevent  this  mifchief  in  fuch  cafes,  allows  the  con- 
fignor of  goods  fent  by  a  general  Ihip,  ot  by  a  Ihip 
cbanered  by  him,  to  ftop  the  goods  in  iranfitu  on 
their  pafTage  to  the 'confignee ;  and  before,  or  at  their 
arrivsd  at  the  place  of  deftination,  to  caufe  them  to  be 
delivered  to  himfelf,  or  to  fome  other  perfon  for  him* 

Tlus  rule  of  thi  law  of  England  was  firft  eftablilhed  in 

the 
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the  Court  of  Chancery  (a\  and'  has  been  fince  fre^        The 
quently  (;an7ed  into  effeft  (*).  .  ow»taktia> 

This  is  the  dodrine  of  the  law  of  England^  and  y^'is^h**?*, 
I  may  add  alfo  the  general  expreffion  of  the  mer-  (.)  ^  vem.toj. 
cantile  law  on  the  fubjeft.;  becaufe  I  take  it  to  be  a^wX^Jo?* 
the  rule,  that  when  a  veffel  is  chartered  by  the  con-  (*)  Bohtiinck  v. 
fignor,  and  goods  are  put  on  board,  thofe  goods  are  ^^^u^lil. 
cpnfidered  as  in  iranjitu^  and  when  the  conf^gnor 
has  not  received  paymbnt,  he  has  a  right   to  Hop 
and  divert  the  delivery  of  thofe  goods,  and  has  what 
Lord  Mansfield  calls  ?a  proprietary  lien  upon  them ;  -" 
a  privilege  recognized  by  the  general  law,  as  well  as 
by  our  own ;  more  efpecially  by  the  French  law,  which 
is  of  the  moft  importance  in  this  cafe  of  aFrench  tranf- 
afbion,  (r),  which  allows  the  vendeur  primitify  as  he  is 

termed^ 


(r)  Upon  a  ^ueftion  refpe^^ing  the  power  of  tlie  holder  of  billf 
of  lading,  to  fell  effects  at  fea,  or  in  the  Colonies,  Mr.  Emertg9n 
Kcitet  the  opinion  of  Mr.  VaRrij  who,  drawing  an  illuftration  of 
his  argument  from  tlie  principle  of  Ceffon^  under  the  French  law^ 
h^d  obfervedy  '^  II  fuffit  qu'il  foit  porteur  des  fa^eurs,  ou 
des  connoifiTements  des  marchandifes  dont  le  tranfport  lui  eft 
-fait,  foit  par  ua  ordre  a  fon  profit  au  doe  de  ces  pieces,  foit  pa^ 
tin  a£ie  fipar^  perdevant  notaires,  ou  fous  fignature  privee( 
d'autant //1//0/  que  tout  eft  a  fet  rifques  des  Pinftant  du  tranfport,**'^ 
The  observations  with  which  M.Emerigon  replies  to  this  argument j 
being  oi  z  general  nzXxLTt^  are  applicable  alfo  in  fome  refpe^ks,  only 
k>  the  prefent  queftion,  and  with  that  view  only  are  hereextraded: 
^  Mais  ces  fortes  de  ceffions  deferent  au  ceilionaire  un  fimple 
droit  ad  rem,  qui  lui  donne  pouvoir  de  requerir  la  deliverance  der 
effets  indiqu^s,  y^/nj  k  mettre  en  pofieftion  effedive  de  la  chofe 
mdme.  Ainfi,  juliqu*  a  ce  que  la  tradition  reelle  ait  et6  fait« 
dans  un  temps  utile  au  porteur  du  connoiflement,  il  n'a  qu*un  un 
adioa  perfonelle,  qui  eft  fubordonnee  aux  droits  du  tiers,  Je. 
crois  done  qu'une  pareille  ceilion  ne  fauroit  nuire,  ni  au  privilege 
4u  vendeur  primUi/t  non  payt  du  prtte,  ni  au  privilege  du  donneur 
a  U  grofle,  ni  au  aux  droits  de  la  maffe  des  creanciers.    Telles 

font 
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The         termed,  to  protefk  hixnfelf  againft  non-paymeat  by  the 
ConKTAKTiA.  f^j^ure  of  tHc  goods. 

joJi.izihktTih,     The  revocation  in  this'tranfaffion  was  not  explained^ 

but  was  exprefled  in  abfolute  terms ;  and  I  am  clearly 
of  opinion,  that  if  Mr.  Kye  had  been  an  infolvent 
perfon,  it  would  have  amounted  to  a  complete  and 

^  eflfeftive  revendication  of  the  goods.  But  iJF  the  perfon 
to  whom  they  are  configned  is  not  infolvent  j  if, 
from  miiinformation  or  from  excefs  of  caution,  the 
vendor  has  exercifed  this  privilege  prematurely,  he 
has  aflumed  a  right  that  did  not  belong  to  him,  and 
tlie  confignee  will  be  entitled  to  the  delivery  of  the 
goods,  with  an  indemnification  for  the  expences  that 
may  have  been  incurred.  In  the  law  of  England^  as 
far  as  I  can  colled  it,  and  in  all  books  into  which  I 
have  looked,  it  is  not  an  unlimited  power  that  is 
vefted  in  the  confignor,  to  vary  the  confignment  at 
his  pleafure  in  all  cafes  whatever.  It  is  a  privilege 
allowed  to  the  feller,  for  the  particular  purpofe 
of  prote£ting  him  againfl:  the  infolvency  of  the  con- 
fignee. Certamly  it  is  not  neceflary  that  the  perfon 
fliould  be  aftually  infolvent  at  the  time.  If  the  in- 
folvency happens  before  the  arrival,  it  would  be  fuflS- 

'  cient,  I  conceive^  to  juftify  what  has  been  done,  and  to 
entitle  the  fhipper  to  the  benefit  of  his  own  provifional 

,  caution.  But  if  the  perfon  is  not  infolvent,  the  ground 
is  not  laid  on  which  alone  fuch  a  privilege  is  founded. 
Then,  if  Mr.  Kye  has  proved  infolvent,  the  Aipper 
will  have  exercifed  his  privilege.  But  if  he  is  not 
infolvent,  and  has  aftually  provided  for  the  payment 

font  nos  regies.     Le  counoijement  n* a  jamais  iti  con/idere  farms  turns 

ctmnu  un  pafier  nigaciahU,  Le  tranfport  du  titre  deft  me  tfaStisn 
*««^^  ^^-'J*  feinte^  qui  s'evsnouit  far  lafailUte  ou  Pin/oivati^te  notoire  du  cedani* 
f*  31  ^  319*        On  the  queftion,  how  fieu-  a  bill  of  lading  is  confidered  as  negoiiaUe 

under  the  law  of  £ttgIanJ.^See  Mr.  ^hft*$Tr^tiic  on  9hippisg» 

enlarged  edition,  xS^S,  p..37. 
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of  the  goods,  he  will  be  entitled  to  the  delivery;  unlefs        the 
it  can  be  fhewn  that  the  right  of  the  fliipper  extends  ^*'^"^'^"** 
farther  than  I  have  ftatedit,  and  that  it  amounts  to  an  jami^thttiTtht^ 
unlimited  right  to  vary  the  confignment  at  pleafure.  '  ^^' 

Where  goods  are  Ihipped  without  orders;  fuch  a  right 
exifts. — ^The  feller,  if  he  may  be  fo  defcribed,  retains 
an  abfolute  power  over  them,  for  there  is  no  purchafe. 
But  when  orders  have  been  received  and  executed,  and 
delivery  has  been  made  to  the  mafter  of  the  fhip,  and 
bills  of  lading  figned,  the  feller  \s fundus  officio  ^  except 
in  the  peculiar  cafe  in  which  he  is  again  reinftated  by 
Ae  privileges  of  the  vendetur  primitif.  That  will  make 
it  a  matter  of  fundamental  importance,  that  the  letters 
containing  the  original  order  Ihould  be  produced* 
The  merc^^tile  law  I  take  to  be  clear  and  diftinQ:,  that 
the  feller  has  not  a  right  to  vary  the  confignment,  ex- 
cept {a)  in  the  cafe  above  ftatcd.  The  mifchief  and  in- 
convenience that  would  enfue  on  a  contrary  fuppofition 
are  extreme.  The  goods  might  be  put  on  board,  and 
might  lie  at  the  riik  of  the  confignee  for  two  or  three 
months  \  and  if  the  coniignor  could  come,  and  re- 
fume  them  at  pleafure,  it  would  place  the  confignee 
in  a  fituation  of  great  difadvantage,  that  he  fhould  ]>e 
expofed  to  the  rijk  dvuring  fuch  a  length  of  time,  for  an 
objed  which  might  be  eventually  defeated,  at  any  mo- 
ment, by  the  capricious  or  interefted  change  of  inten- 

• 

(tf)  This  feems  to  be  the yo/ir  foundation  of  the  power^  as  recog- 
nized alfo,  in  the  courts  of  common  law-  of  this  country. — *<  If  goods 
''  be'fent  by  order  of  the  confignee^  on  his  account^  at  his  rifk|  and 
^  theconfignor  draw  bills  of  exchange  upon  him  for  the  price,  and 
^  ittdoiCe  and  tranfmit  the  bill  of  lading, the  configpor  cannot  take 
^  pofiefiion  of  the  goods  at  the  place  of  dellination,  and  infift 
^  upon  immediate  payment  as  the  condition  6f  delivering  them, 
^  the  coufignee  being  willing  to  accept  the  bill^  and  not  having 
5'  fiolidm  hii  drcyffijlmc0s.'[    Mlwt,  fupra  p.  558, 

•   '  don 
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The        tioninthebreaftoftheconfignor.  Itwouldbetoexpofe 
,  ^^^^^^  '     the  confignee  altogether  to  the  mercy  of  the  feller. 

^'*'i8o^ ^^^^'^      On  the  enquiry  which  I  have  j;)een  able  Jo  make,  I 

colled;  that  this  is  the  reafonable  diftindtion ;  and  I 
find  two  or  three  cafes  in  the  French  law,  reported  b]f 

JlL^*"*''*  ^'^'  *^^  Efnerigon  (a\    which  very  much  illuftrate  this 

dodrlne.  The  firil  cafe  to  which  I  allude  is  one 
of  fix  bales  of  filk,  which  had  been  configned  to 
the  bearer  of  the  bills  of  lading,  of  the  20th  oiORaber 
1753,  ^hich  had  been  forwarded  to  a  houfe  at 
A li canty  and  by  them  to  Jeaume  and  Co:  at  Mar^ 
Jeillesy  with  orders  to  receive  the  bales  on  their  ar- 
rival. On  the  31ft  of  Oilober^  a  different  bill  .of 
lading  was  tranfmitted  to  another  houfe,  at  Madrid^ 
who  forwarded  it  to  Mr.  Rey ;  and  on  thefe  fads  a 
difputed  claim  arofe,  which  was  determined  by  a 
judicial  fentence,  ift  <^l  Auguji  1754,  direSmg  the 
goods  to  be  delivered  in  moieties  to  the  different  con« 
fignees.  But  on  appeal  to  the'fuperior  Court,  that 
judgment  was  fet  afide,  and  it  was  determined,  1755, 
that  the  holder  of  the  firft  bills  of  lading  was  entided 

{V)  St.  Jean,     to  the  poffcfSon  of  the  whole  (3). 

(r)  La'  Proven.       There  is  alfo  another  cafe  {c)  to  a  fimilar  effefli 

*.ie,  1U.P.31S.  q£  ^    parcel  of  fugar  which  had   been  fhippcd  at 

Cape  Francoife^  to  the  confignment  of  Mr.  Rej^ 
to  whom  one  fet  of  bills  of  lading  had  been  fent* 
Some  time  after,  the  fhipper  fold  the  fame  fngars 
to  another  perfon,  but  without  unfhipping  thcm^ 
becaufe  the  captain,  conceiving  himfelf  to  be  bound 
by  his  bills  of  lading,  refufed  to  deliver  them.  The 
fale  was  indorfed  on  the  bill  of  lading  remaining 
in  the  power  of  the  (hipper,  and  was  by  him  for- 
warded to  Mr.  Fenouillot.  On  application  to  die 
Court,  poffeffion  was  decreed,  a  9th  of  April  1750, 
to  Mr.  Rey^  as  the  perfon  virtually  in  poffeffion  by  the 

cffea 
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'«ffe£l  of  the  original  confignnjent.    There  is  alfo  a         '""''* 
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third  cafe,  cited  by  Mr.  Emcrigon^  in  which  a  fimilaj  ■ 

fentence  was  given  in  favour  of  Meffrs*  Guieu  and  ^**'*\|ay^"^^^' 
Linchou^  relative  to  thirty-fix  bales  of  wool  (hipped  to 
rheir  confignment,  pour  conipie  de  qui  il  appartiendra^ 
but  afterwards  fold  to  one  Bourdon^  under  a  private 
declaration,  endorfed  on  one  of  the  bills  of  lading. 
Thefe  cafes  I  confider  to  be  a  clear  .expofition  of  the 
law  (tf),  that  perfons  having  accepted  orders,  and  made 

the 


id)  In  the  Tiueneie  tenner  (a).  Munch,  a  queRion  of  a  fimi-  .  ^  j  «y  ; 
hr  nature  6ame  bdfore  the  Court,  refpeding  the  power  of  the  18(37. 
ftipper  to  revoke  the  confignment  in  tranjitu,  A  parcel  of 
goods  had  been  (hipped  at  Ceite^  by  the  houfe  of  Ntllon  and  Co.  by- 
order,  and  for  the  account  and  rifli  i)f  Arii^erfon  and  Smuh  of  Copsn^ 
hagen.  The  fliip  failcdon  the  6thof  Jw/y,  i8r6;  buty^w/Zifr/l/i  and 
"Sm'idt  had,  in  the  mean  time,  fignified,  that  they  would  not  accept 
the  goods,  and  on  t1^ia  refufal,  the  fhipper  wrote  to  Mr.  iVilllnck^ 
t^thjufyf  offering  the  ^oods  to  him  on  conditions  of  payment > 
which  were  accepted.  The  acceptance  was  declared  by  letter, 
^9th  Jufy,  Bills  were  drawn  and  paid,  and  the  policies  of  in- 
ftirance  were  transferred. '  Tlie  goods  were  captured  on  the  24th 
/fugtift,  and  a  claim  was  given  for  Mr.  WtlUncl^  in  fupport  of 
which,  the  faAs  above  ftated  were  witnout  referve  fubmitted  to 
the  Court.  On  the  refult  of  the  evidence,  the  Court  obferyed| 
This  is  a  p9iht  whi  h  is  fubmitted  to  the  Court  in  a  very  fairTmd 
ingenuous  manner,  and  fo  as  to  repel  every  imputation  of  fraud.  But 
the  queflion  is,  whether  the  claim  as  it  Hands  is  admiiiible.  The  firfl 
point  to  be  (determined  is,  whofi  property  the  goods  were  at  the 
time  of  failing.  If  tlie  bills  of  lading  were  figned  to  the  account 
und  riOc  of  Anderfon  and  Smijii  and  the  goods  failed  under  that 
defcriptiouy  they  Were  the  goods  of  Andctfon  and  Smidt^  and  the 
fhipper  had  no  right  to  Hop  them>  but  on  the  fpecial  contingency 
of  an  apprehenfion  of  npn-payment.  On  that  event  the  law  gives 
him  3  proprietary  lien  for  his  fecurity,  and  the  right  of  flopping  the 
goods.  In  this  cafe  it  is  alTerted,  that  Anderfon  and  Smidt  adually 
refufed  to  pay  for  the  goods,  and  therefore  the  event  hademerge4  on 
which  the  right  of  the  conlignor  to  flop  is  founded.  Undoubtedly 
the  fhippers  might  have  forced  the  goods  on  thccoufignees  un4er  the 
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'St  the  confignment,  have  not  a  right  to  vary  that  confign- 
'  ment,  except  in  the  fole  cafe  of  infolvency.    The  altc- 

^*i».i3th&i7th,  radon  may  be  made  provifionally,  without  aSual  infol- 
vency;  but  if  the  infolyency  does  not  take  place,  the  aft 
which  has  been  done  is  a  mere  nullity,  and  the  feltsr 
has  exercifed  a  power,  to  ^hich  the  Ikw  does  Dot 
afcribe  any  legal  effect:.  In  the  cafe  before  rae,  it 
appearsy  that  the  apprehenfion  entertained  of  Mr.  A;rt 
infolvency  was  erroneous ;.  I  am  of  opinion,  thereforcr 
that  the  goods  were  fhipped  for  the  account  and  rifl: 
©f  the  confignee,  and  ftilF  continued  his  propertyr 
i^  and  that  he  will  be  entit&d  to  reftitution  on  making 

proof  of  the  neceffary  hOiSj  which  I  have  above 
ftated  to  be  left  in  fome  obfcurity,  owing  to  the  non- 
produ£tion  of  fcveral  parts  of  the  correfpondcncc. 
Thefe  goods  came  before  the  Court  on  a  fubfequent 
day,  when  the  proofs  of  the  fad  were  held  to  be  fu£- 
cient,  and  the  goods  in  queftion  were  pronounced  to 

^}Msij5,  i8o8.  be  the  property  of  Mr.  Kye  (a.) 


orders,  and  might  have  compelled  them  to  accept  and  pay.  Bat 
they  do  not  exerci&  that  right,  they  take  the  goods  to  themfelve; 
again 9  in  order  to  fell  them  to  another  perfon,  and  by  that  ad  tbe 
goodk  had  become  again  the  propert)  of  the  (hippers.  Then  come» 
the  queftion  which  anfwers  itfelf ;  whether  the  goods  of  an  enemy 
cskn  be  transferred  in  trcwfitu  After  the  numberlefs  caQcs  in  wkicb 
this  ^ueflion  has  been  determined,  it  is  not  now  an  arguable  poin& 
In  time  of  peace,  when  tbe  rigltts  of  third  parties  do-  not  inter- 
tene,  there  may  be  no  obje£Uon  to  the  ralidity  of  a  transfer  of 
this  kind.  But  in  time  of  war,  it  would,  opeft  a  door  to  firaud* 
againft  which  Couvts  of  Juftice  could  never  be  effe^ually  pro* 
teded,  and  therefore  it  has  been  prohibited.  This  being  a  tmtt&t 
of  property  from  the  enemy  in  tranfitu^  th«  goods  muft  be  cpa* 
demned  as  ftiH  belonging  to  tiie  enemy. 
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THE  SAN  JOSEPH,  Arcois,  Maftcr.        .    «3 1«  R*.  ttay. 
^His  was  a  cafe  on  the  capture  of  a  Spatujb  frigate,  ^^'^^'J^'^'^^j/.^^ 


on  board  of  which  were   a  number  of  Britijh  oj  ^at,  on  bo-rd 
prifoners  of  war.     On  the  quelrion  ot  head  money,  gAte,^!*//)'*- 
the  King's  Advocate  Submitted --Whether  the  Court  «-«^''^''^'- 
could   include    briiijh  prif.ners    oh  board,   in  pro- 
nouncing  on  the  humbet  of  perfons  for  whom  head 
money  would  be  due. 

The  Court  was  of  opinidn  that  they  could  not 
be  included* 


TH£  JELEONOR A  WHILELMINA^  Teh,  t%\ 

Zimmerman,  Mailer.  *^°^' 

hpHis  was  a  cafe  of  a  fliip  under  the  Rujftan  flag,  ?/f''*j'**^j;j!j 
captured  061*1^^  i8o5j  on  a  voyaffe  from i2/Va  to  ^f  tkt cf^untry-^ 

'        ^     /,       7  •  t.  C        •    r  •  t_  n        Order,  5r^  1 806. 

Amfterdam,  wnh  a  cargo  01  wamlcot  pieces,  boat  mafts^  innocent  ^t.cUi 
tommon  fpar3,  and  ruckers.     On  a  former  day,  when  t\\^u'x!tA^M  *« 
the  cafe  was  firfl  opened,  an  infpeflion  was  direfted  to  \TtfxT^ 
be  made  of  the  nature  and  quality  of  th^  articles  5  and  A''^*"^ 
on  this  day  the  report  of  one  of  the  Commlflioners  of 
tlis  Majefty's  yards  was  produced,  which  defcribed 
the  maft  pieces  to  be  *•  one  Riga  round  maft,  72  feet 
long,  and  about  fix  feet  from  the  heel,  %  i  inches  dia^ 
Jiieter,  fit  for  top-mafts  and  yards  for  men  of  war, 
t*hree  other  Riga  round  mafts,   corhiponly  called 
kand«'maft  pieces,  about  70  feet  long,  and  at  abouf 
one-third  from  the  heel,  one  19  and  a  half  inches  ot 
fto  inches,  and  the  third  1 9  inches  in  diameter^  fit  as 
ftbove ;  three  double  Riga\^QZ\  mafts  or  fpars,  52  feef 
io&g,  and  from  8  inches  ap4  ^  half  tp  \%  inches  ia 

z  %  diameter^ 


53^ 
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The        diameter,  fit  for  top-gallant-mafts,  yards,  and  bo6m$; 
Whilelmina.  1024  ruckers,  from  20  to  26  feet  in  length,  fit  for 
■  boat  mafts." 


Fit  27ih, 
12^07. 


On  the  part  of  the  eapior^  the  King's  Advocate 
and  Laurence  contended — That  this  was  a  cargo  in  its 
nature  contraband^  that  it  was  not  entitled  to  any  pri- 
vilege under  the  RuJJian  treaty  for  feveral  rcafons  :— 
ift,  Becaufe  the  charaSer  of  the  veffcl  and  of  the 
mafler  could  not  be  confidered  as  conformable  to  the 
defcription  contained  in  the  treaty.  The  veffel  could 
Bot  be  confidered  as  a  RuJJian  (hip ;  (he  had  been  re- 
cently  purchafedof a  F ruffian^  and  was  Prujftan\i^\ 
the  mafter  was  not  a  perfon  ''  of  the  country  ofRuJ^i^ 
being  a  Prujftan  by  birth^  who  had  recently  taken  a 
burgher's  brief  at  Riga^  for  the  purpofe  of  navigating 
in  the  Ruffian  trade,  but  having  his  domicil  at  Fillau^ 
in  Pniffia^  where  his  wife  and  family  were  flill  conti- 
nuing to  refide.  In  thefe  refpeSs,  therefore,  the  con- 
dition  of  the  fliip,  and  of  the  mafter,  not  being  of  the 
country  of  Rujfia^  did  not  anfwer  the  defcription  of  Jhf 
treaty  which  had  provided  fpecial  privileges  for  the 
"navigation  o(  Rnjfta^  properly  belonging  to  that  courts 
try^  but  without  intention  of  communicating  the  bene- 
fet  to  any  indiviciuals  of  other  countries,  that  might 
aiTume  the  Ruffian  charafter,  for  temporary  purpofes, 
or  with  a  vie^  of  avoiding  the  difabilities  attaching  on 
their  own  national  chara&er  from  a  ftate  of  war.  That 
there  \^ere  not  the  regular  documents  required  by  the 
treaty^  inafmuch  as  there  was  nb  pafs.  But  a  more 
fpecial  objeftion  arofe  on  the  ground,  that  the  treaty 
\vas  formed .  for  the  regulation  of  the  trade  of  Qne  / 
jhe  parties  being  neutral^  whereas  the  fituation  of 
Ruffta  was  that  of  a  belligerent,-  affociated  m^ 

agaifift 
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againft  a  commoa  enemy,  to  whofe  ports  thcfe  fup*        i^e  • 
plies  werfe  going  ;  that  no  proteSioi^  therefore  could  wihhls^^a. 
be  derived  from  the  treaty  :  but  that  the  articles    ~;     ""^ 
would  be  fubjeft  to  condemnation  in  their  ordinary         xfo;. 
character,  as  naval  (lores  going  to  a  port  of  *the 
enemy,  and  that  a  port  of  military  equipment. 

On  the  part  of  the  claimant^  Arnold  and  Robinfon^^ 
Adverted  to  \\x^  fermiJ[ion\a)  winch  had  been  recently  W  v«ii.  14^ 
fignified  to  have  been  given  by  the  Government  to  fub- 
jeds  of  Rujfta  to  carry  on  a  trade  with  France  and  her 
allies,  in  innocent  articles ;  and  contended,  that  the 
offence  of  trading  with  the  enemy  was  removed  by 
tliis  order ;  that  the  queftion  reverted  therefore  to  the 
confideration  of  the  charaSer  of  the  goods,  which 
were  Ruffian  produce  exported  in  a  RitJJian  (hip,  and 
as  fuch  entitled  to  be  confidcred  as  innccent  ariicla 
under  the  treaty.  That  as  to  the  objedions  raifed  with 
refped  to  the  forms  required  by  the  treaty,  the  pafs  was 
an  inftrument  not  fpecially  required  by  that  article  of 
the  treaty,  on  which  this  queftion  depends.  It  wa» 
an  inftrument  that  was  not  invariably  grjinted,  at 
had  appeared  in  naany  other  cafes.  The  papers  wcie 
authenticated  by  the  magift  rates  of  RigJ^  which 
muft  be  taken  as  a  fort  of  official  approbation  of 
the  voyage,  fo  far  at  leaft  as  to  prevent  it  from  being 
confidered  as  a  fecret  or  clandeftine  tranfaction, 
concealed  from  the  view  of  the  government  of  RvJJla. 
That  it  did  not  appear  that  the  veflel  was  reauued 
to  be  of  the  built  of  that  country ;  much  lefs  th^t  the 
mafter  muft  be  ^  natural-born  fubjed.  The  terms 
were,  ^*  jhip  and  mafter  of  the  country,*  which  im- 
plied  no  more  than  the  ordinary  condinon  on  which 
foreign  veffels,  and  foreign  mariners,  were  admitted 

7^^  to 


334  CASES  DETERMINED  IN  THE 

The         to  incorporate  thcmfelves  with  the  people  of  a  coun- 
u'HiLELMiNA.  tiy,  aucl  could  be  meant  only  to  provide  for  the  bona 

" jlJe  adoption^  in  oppofitlon  to  cafes  of  manifeft  fraud 

;8o7.  '  and  colour.  That  there  had  been  a  queftion  at  com- 
mon law  on  the  effefl:  of  the  acquired  charaQer,  in 
which  fimilar  objeftions  had  not  been  allowed  to  pre. 

Man^«i[TeTm  ^^^  C^)'  to  anfwer  to  the  defcription  of  particular  arti- 
Kfp.voi,8,p.4j,  cigs,  as  reported  on  infpeflion,  an  affidavit  wiisofered, 
Sciuwitz,  Com.  of  experienced  fhip\yrights,  fliewing  that  the  article^ 
there  ci.H."  werc  fuch  as  were  commonly  ufed  in  the  equipment 
l"£]o^''    of  merchant  veffelsC^)- 

Judgment, 

Sir  W:  Scott, — On  the  report  of  a  perfpn  authorized 
to  enquire  into  the  nature  of  thefe  articles,  they  have 
been  pronounced  to  be  of  a  contraband  or  nojcious 
quality,  and  the  general  rule  undoubtedly  is»  that 
vfhere  there  are  fuch  articles  on  board,  the  taint  ex^ 
tends  to  other  parts  of  the  cargo,  and  alfo  to  the 
ycfl'el,  being  the  property  of  the  fame  owner.  The 
whole  property  is  confidered  as  taken  in  a  tranfaflion 
m  both  refpeds  iHegal,  in  fupplying  the  enemy  with 
fuch .  articles,  and  alfo  in  providing  the  vehicle  for 
their  conveyance.  The  only  queftion  then  will  be, 
whether  there  are  any  circumftances  that  will  takethii 


(3)  The  Court  rrjeded  the  aHidaTitj  obferving,  that  fince  it 
was  fufficiently  afcertained,  that  they  were  fit  for  Hiips  of  war,  it 
would  be  itnii)atcriftl  to  fhew  that  they  might  alfo  be  appli^  d  to  the 
^aiptnent  of  merchant  veflel?.  That  as  the  port  of  Amferdam  wai 
a  place  of  inilitary  eqin'pmenty  much  in  want  of  fuch  fupplics  for 
the  military  marine  of  the  enemy,  that  would  be  fufficicHt  to  de- 
cide  on  the  pretenfions  to  haye  thefe  articles  confidered  as  innoaot 
articles. 

cafe 
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cafe  out  of  the  general  rule, '  and  exonerate  the  Ihip         The 
and  cargo  from  the  penalty  ordinarily  attaching  on  whilIlmina, 


other  veflels  and  goods  fo  employed.  A  reference  is  ■ 
made  to  the  order  of  the  Ruffian  goyemment,  as  re-  isos.  ' 
-cited  in  a  recent  order  of  our  government,  recog- 
nizing the  pcrmifllon  there  granted  <  "  /o  ir/ide  with 
France  and  ber  allies  in  innocent  articles  j**  but  it  ncvei: 
can  be  the  conftruftion  to  be  put  on  that  order,  that 
it  fliould  extend  the  proteftion  to  a  mixt,  affbrted 
<ariOj  confining  of  articles  partly  innocent,  and  partly 
noxious. 

As  far  as  the  qncftion  turns  -upon  the  treaty, 
I  am  of  opinion  that  the  treaty  muft  be  held  to 
apply  only  to  cafes,  where  one  party  is  in  a  (late 
«f  neutrality,  and  not  where  both  are  connefted 
in  hoftiUties  againft  one  common  enemy.  The 
context  of  the  whole  treaty  clearly  refers  to  fuck 
a  trade  only,  and  cannot  be  extended  to  the  trade  of 
^ther  country,  at  a  lime  when  both  countries  are 
.affociated  hi  war,  and  are  bound  to  contribute  their 
whole  force  and  energy  againft  the  common  enemy. 
J  am  of  opinion,  therefore,  that  the  treaty  does  not 
apply  to  the  fituation  of  the  parties  at  the  time  of  this 
tranfa^on.  I  am  of  opinion  alfo,  that  it  does  not 
apply  to  the  fads  of  this  cafe,  becaufe  till  I  am  better 
inftruded,  I  fhall  hold  that  the  national  charader  of 
a  man  who  has  only  juft  quitted  the  PruJJian  navi- 
gation, and  has  his  wife  and  family  ftill  refident  at 
Pillau^  cannot  fairly  be  confidered  "  as  of  the  people 
Pj  Ruffiar 
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w.i7th,  THE  CAROLINA,  Verhagj,  Mafter. 

1807. 

Ctff/^/,  asip-   •  T*^His  was  a  cafe  refpefting  the  validity  of  apro- 
•  poinitd  in  iirae  tcftion  granted  to  ^  Dutcb  \tfft\  on  cartel  fer- 

of  peacr,  and  ^7      ,  ,        ° 

an  officer  in  the  yicc,  durfng  the  pcace,  by  Colonel  Oliver^  the  com^ 
pany's  fervicc,  if  Hiandcr  of  thc  Bviti/h  forces  at  Amboyna  {a\  for  the 
agab^Mpiure',  pufpofe  of  cvacuating  that  ifland,  in  execution  of  the 
rC-i'g"'    treaty  of  yf;«/.«.. 

war. 

On  ilie  part  of  the  captor^  the  Kin^s  Advocate  and 
Arnold  contended, — ^That  it  was  a  contract  formed 
prior  to  the  exilling  war,  and  by  an  officer  in  the  fer* 
vice  of  the  Eq/i  India  Company^  who  had  no  power  oy 
authority  to  grant  the  privilege  of  cartel.  That 
though  they  might  have  made  themfclves  refponfiblc 
to  indemnify  the  Dutch  (hip  owners,  the  captors 
were  entitled  to  the  condemnation  of  this  property^  as 
the  property  of  the  enemy,  taken  in  time  of  war,  and 
not  prote  Aed  by  any  authority  that  could  avail  to  take 
oflF  the  effeft  of  the  Declarations  of  the  Order  of  Rc- 
prifals,  and  of  the  Prize  A£k.  That  if  thc  cartel  could 
he.  confidered  as  originally  valid,  the  mafter  had  for^ 
feited  the  benefit  of  his  protedion  by  taking  good^ 
pn  board,  contrary  to  the  condition*  of  his  contra^a. 

On  the  part  of  the  claimant^  Laurence  and  Burnaby. 

Judgment. 
Sir  fV.  Scott — The  privileges  and   imrtiunities  of 
cartel  Ihips  are  of  a  very  facr^d  nature,  and  are  to  he 


{a)  The  claim  was  given  jointly  on  behalf  of  the  Eqfi  ItuU^ 
C^mpanjf  and  the  i)utci  ownen 
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feceived  with  great  refpe£l,inafq\uch  as  they  tend  very*^      Ti « 
t)eneficially  to  mitigate  the  mlfcries  of  war,  and  to      '^^°^^'^'^' 


facilitate  the  return  of  peace,  by  the  removfil  of  thof$      >'?;  27i'«, 

pbftruftions,  which  put  a  ftpp  to  the   intercpurfe  of 

nations.     With  refpeQ:  tq  the  general  <:harafter  of 

fipntrads  of  thii  defcription,  I  ain  difpofed  to  hold, 

that  the  aftual  exHlenc^  of  a  war  is  not  e^'entiaUy 

neceffary  to  give  efieft  to  them,  but  thaf  it  will  be 

fufficient,  if  they  are  entered  into  profpeclively,  an<J 

in  expeflation  of  approaching   war.      Becaufe    th? 

pcc^fions  for  them  may  juft  as  naturally  arife  froni 

a  view  of  approaching  events  j  parties  may  contraft 

to  guard  againft  the  cpnfequcnces  of  hoftilities  whicji 

they  may  forefeej  and  in  this  inftance  it  is  manifeft 

that  fuch   apprehenfions,  which  were  very  genera!, 

have  been   fully  juftiticd,  by   tl^e  courfe  of  events 

that  have  enfued. 

The  next  queftion  that  has  been  raifed  is,  whether 
the  groteftion  has  been  granted  by  competent  autho* 
thority,  and  whether  the  Eaft  India  Company  and  their 
oiEccrs  c!an  be  held  to  have  that  powen  That  his 
Majefty  has  a  power  to  confer  the  proteftion  of  cartel 
is  undoubted,  and  has  not  been  brought  into  queftion. 
Notwithftanding  he  may  have  given  away  the  intereft 
if  all  captures  to  the  captors^  his  Majefty  niay  ftill 
grant  fuch  particular  exemptions,  as  in  his  wifdom  he 
may  deem  expedient.  And  when  a  cartel  appears  to 
have  been  employed  in  the  public  fervice,  and  for 
purpofes  of  nationar  utility,  that  circumftance  alone 
will  entitle  it  to  be  confidered  as  an  engagement 
fanftioned  by  the  public  Councils  of  the  State. 

Authority  delegated  by  the  Crown  may  be  taken 
as  emanatingyri>7w  the  Crown ;  and  it  is  to  be  obferved^ 
^hat  tl]e  governor  of  Madras ^  who  became  afterwards 

a  party 
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The      ***  party  to  this  contraft,  is  an  officer  of  the  Crovn^ 

^^^°"^'^'    as  well  as  of  the  Eaji  India  C^mfmj.    It  is  the  praSicc, 

"""IvT  27th,     I  conceive,  for  general  orders  and  inftrufidons  to  be 

"*^^'  fent  out  to  all  perfons  exerdfmg  the  funftions  of 
the  Executive  Governnient  abroad ;  but  as  it  would 
be  impofiible  to  provide  for  all  the  fpecial  exigencies 
that  may  occur,  fuch  perfons  muft  often  be  left  under 
the  neceflity  of  ading  on  their  own  judgment  and 
difcretion ;  and  what  is  done  by  them  under  fuch  or- 
cumftances,  in  the  execution  of  their  public  duty, 
may  fairly  be  confidered  as  done  under  the  authority 
of  the  Crown,  if  not  renounced  by  the  crown  ip  fub- 
fequent  aflionis  or  declararions. 

There  is  much  additional  weight  alfo  in  what  has 
been  obferved  xupon  the  occafion,  out  of  which  this 
tranfa^on  arofe.  That  it  was  an  ad  done  in  execu- 
tion of  a  treaty  of  peace.  By  the  treaty  of  Armm^  it 
had  been  flipulated  that  the  Briiijb  troops  fliould  be 
.withdrawn  from  Aniboyna ;  and  this  expedient  was 
reforted  to  by  Colonel  Oliver^  as  the  beil  means  of 
carrymg  that  ftipulation  into  efFed^  It  is  faid,  that 
fome  other  mode  might  have  been  adopted.  That 
is  a  fad  on  which  the  Court  can  receive  no  ^ 
furance.  It  is  recited  in  the  charter-party^  that 
Britijh  (hips  had  been  expeded,  but  that  they  had 
not  arrived.  However  that  might  be,  this  mea^ 
fure  was  adopted  fpr  the  purpofe  of  carrying  away 
the  King's'  and  the  Company's  Troops,  Therefore, 
if  nothing  elfe  appeared  i|i  (he  cafe  to  give  public 
authority  to  this  traniadion,  I  (Iiould  be  difpofed  to 
hold  it  to  be  fufficient,  that  it  was  done-  in  esb* 
cution  of  a  treaty  of  peace,  and  conformable  to 
^rders^  which  muft  always  be  fuppofed  to  he  duly 

traat 
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tranfmitted  to  the  officers  of  Government  in  diftant         Tb« 

parts  of  the  world,  for  the  purpofe  of  carrying  the    ^*J^'^ 

ftipulations  of  the  trtaty  into  effcd,     1  he  fjime  pri*      w.  i^tfc, 

yilege  was  confirmed  by  Lord  A.  B^ritincky  the  Go*         *  '^^ 

vernor  at  Madras  {a).    For  it  appears^  that  the  veffel 

performed   her  voyage  according  to  th^  ftipulation, 

and  arrived  at  Madras^  having  taken  no  goods  on 

board  in  that  voyage.     If  Jhe  hady    the  obje£kioi| 

might    have   been   raifed,    that  there  had   been  \ 

Yioiation  of  the  agreement.     But  the  veffel  arrived 

at  Madras^  without  any  imputation  on  the  manner 

in    which    fhe    had    conduced    herf^lf ;    and    thd( 

agreement  was  recognized  by  the  Governor,  whom 

I  have  a  right  to  corfader  in  this  tranfaftion,  as  the 

Governor  of  the  Crown,  as  well  as  of  the  Eaji  hdis 

Company^  notwithftanding  the  flyle  and  form  of  his 

commiili  n.     He  confirms  the  whole  cuntra£l,  and 

engages  that  the  veflel  fhall  fail  wiih  a  protefl:io% 

liotwiihdanding  the  hollilities  that  had  then  a&uall/ 

broken  out.     In  this  view  of  the  fubjeft,  I.  do  not 

aifociate,  what,  I  ;hink,  is  to  be  confidered  as  of  no 

inconfiderable  importance  in  itfelf,  the  great  extent  of 

power  and  privileges  which  the  Company  enjoys  in 

that  part  of  the  world,  relative  to  the  prerogative  of 

war  and  peace.    It  it  not  neceffary  to  bring  thefe 

t 

* 

(a)  The  paflport  granted  by  the  goremor  in  council,  bearing 
iate  the  ad  >epteTnbery  1803,  resiled,  that  thin  veflel  had  beeni 
itvit  {TQ)o[i  jimhoyna  Xo  "Port  ^.GeorgCf  with  the  garrifon  of^m<^ 
^J.9«»  under  a  charter-party  entered  luto  with  Colonel  Oliver^ 
the  Britj/b  governor  pf  the  Moluccas ;  and  uitd^r  a  condition  that 
fhe  (hould  be  confidered  as  entitled  to  \\\<^  priWlt^ges  ot  a  cartel 
fhip,  till  her  arrival  at  Grifce^  in  the  iOand  of  Java. 

The  pa'T|)ort  was  granted  to  the  above  effefl,  trith  the  proti- 
fion,  that  (be  (hould  do  nothing  to  forfeit  the  privilege* 

topics 
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The         topics  into  dircuflion,  becaufe  I  am  of  opinioni  that 
CAR«i.i!fA.    ^Yi^  authority  under  which  this  aft  was  done  is  fuffi- 


FfB  27th,      ciently  fupported,  as  emanating  from  perfons  who 
'  ^'*      .  are  to  be  taken  as  officers  of  government,  employed 
in  the  execution  of  fo   great  a  public   meafure,  as 
that  of  a  treaty  of  peace. 

Then  as  to  the  condud  of  the  veffel,  fubfequent 
to  her  arrival  at  Madras^  is  there  any  thing  on  that 
part  of  the  cafe  that  can  be  hel^  to  affed  the  privileget 
which  I  have  faid  had  been  legally  confirmed.     The 
veflel  took  in  a  cargo  at  Madras^  as  it  was  (Hpulated 
Ihe  fliould  be  at  liberty  to  do,  to  the  amount  of  her 
freight,  free  from  duties.     That  was  a  part  of  the 
priginal  agreement.     It  appears,  that  in  touching  at 
Malacca^  on  her  return  to  Java^  fome  few  other  ar- 
ticles (j),  to  the  amount  of  19  boxes,  wtre  taken  on 
board,  in  refpeft  to  which  the  mafter  cannot  depofe  to 
the  property.    1  hey  can  derive  no  protedion  from  the 
original  contraft,  and  muft  be  condemned.     But  I 
am  of  opinion,  that  the  veffel  and  the  cargo  taken 
in  at  Madras^  and  the  mafterV  own  property  on 
board,  are  entitled  to  be.reftored. 


(a)  Nineteen  packages*  cpntainti^g  ^yriting  deflcs,  a  fealed  cheft^ 
earthen  pots,  bartiels,  a  fmall  box,  two  cinnamon  fticks,  and  three 
fmall  parcels,  configned  to  difiFerent  perfons  at  Batavia.  Th« 
mafter  had  failed  from  Malacca^  but  being  ip  danger  of  falling  in 
with  pirates,  put  back  again,  and  was  fcized  on  the  30th  Nov*  1 805, 
whilft  at  anchor  10  the  roads  of  Malacca^  hj  his  Ma]«(ly'a  ftkin 
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THE  RECOVERY,  Webb,  Rrafler. 


1807. 


TH I  s  was  the  cafe  of  an  American  veffcl  with  a  ^'"^'?*"««  ^^' 
if  applicable  t© 

carTO  of  cotton,    taken    in   at   Bombay^    fiom  rnctr;.dcoftht 
wnence  Ihe    had  proceeded  to  Salem ^  in  America^  mcn\imrnd>af 
where  ihe  arrived  in  January  1807,  and  failed  again,  fcitcc  undcMhat 
withoiit   unloading  the  cargo,    on  the   13th  March  Admllnuy'ju. 
1807,  for  Rotterdam^  and  was  taken  on  that  voyage>  ^'^'^^lIl^i/^iiTA' 
on  the -2  2d  ^/r/7. 


bat 
of  a  cbitn-  of 
the  neutral  pro* 
pi  letter  in  the 
Pilze  Couu. 


On  the  pari  of  ihe  captors ^  the  Kin^s  Advocate  -  and 
Robin/on  contended — ^Firft,  that  it  was  a  trade  in 
direO:  violation  of  the  American  treaty,  which  Had 
permitted  American  veffels  to  trade  to  the  Britijh  pof- 
feflions  in  India  only,  on  condition  that  the  goods 
taken  in  there  fhould  be  carried  to  fome  of  the  ports 
of  the  United  States^  where  they  fhould  be  unloaded.—* 
Art.  13. 


It  was  anfovered-^Thdt  the  15th  Article  of  the 
Treaty  was  ftipulated  to  expire  two  years  after  the 
termination  of  the  war  then  exifting,  viz.  in  06lober 
1804 ;  ^^^  on  enquiry,  it  being  afcertained  that  this 
was  the  authentic  expofition  put  upon  the  treaty  ii^ 
pradice,  that  point  was  abandoned. 

it  w&s  then  contended,  that  fince  the  ftlpulation  of 
the  treaty  had  expired,  this  became  a  trade  altogether 
illegal,  as  in  breach  of  the  Navigation  Laws  j  that  it 
was  clearly  within  the  terms  of  the  A&,  12th  of 
d harks  IL  r.  X  8,  and  had  been  fo  treated  in  recent 
inftances,  in  wliich  the  queftion  had  been  drawn  into 
difcuilidn  in  the  King's  Bench  (^a);    that  the  AGt  (/)vrx\r<m 
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The        of  Parliament,  which  had  been  made  for  the  puif- 

■      1  pofe  of  giving  effecl  to  the  Amsrican  Treaty  (a)^  fpoke 

Moy\i\h^     of  it  in  the  fame  manner;   and   that  a  ftill  later 
1807. 

Ad,  37th  George  III.  c.  117,  which  had  beell  paffed 


<*)  37G.3-t.97. 


to  authorize  fome  indulgence  to  foreign  (hips,  con- 
fidered  the  principle  of  excluHon  as  dill  in  f  rce^ 
under  the  Navigation  A&,  and  had  introduced  ex- 
emptions not  abfolutely  and  generally,  but  partialH 
only,  and  apparently  on  terms  of  trading  to  the  f^ 
reign  country  to  which  the  (hip  belonged,  arid  on 
conditions  which  were  not  fhewn  to  have  been  com- 
plied with,  namely,  *'  That  the  trading  of  foreigners 
to  thefe  countries  (hould  be  fubjedl  to  fuch  reguladons 
as  the  Eaji  India  Company  fhould  impofe/' 

Oh  the  part  of  the  claimants^  Laurence  and  Bumabj 
contended,  That  if  the  feizure  was  to  be  confidered  as 
made  on  account  of  a  breach  of  the  Revenue  Laws^ 
this  was  not  the  Court  in* which  fuch  an  o0ence  fhould 
be  profecuted ;  that  as  to  Englijh  fubjefts,  the  principle 
of  excluding  them  from  fupporting  a  claim  in  the 
Prize  Court,  in  a  tranfadion  which  has  been  carried 
on,  in  a  breach  of  the  municipat  law  of  the  kingdom,  was 
of  recent  introdudion^  and  liable  to  confiderable  ob* 
je£tion.  It  confounded  the  proportions  which  tbd 
law  had  eflablifhed,  between  the  penalty  and  the  of- 
fence  in  queftion,  in  other  afts  which  more  pardcu- 
larly  related  to  this  fubjeft.  By  the  AQs  paffed  for 
the  protection  of  the  Eajl  India  Company''^  Charter,  a 
fpecific  penalty  of  5©oI.  was  inflifted  on  perfons 
trading  in  violation  of  the  Company's  privilege.  But 
by  the  introdudtion  of  this  prmciple  of  exclufion,  the 
penalty  became  unequal,  according  tfl  its  oj>cradoii 
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m  times  of  war  *  or  peace.  That  in  itfpe£t  to  fo»  Th« 
reigners,  who  are  not  held  to  the  fame  obfcrvance  ^'^*'"*^' 
of  our  municipal  law^,  it  failed  altogether  in  the  ^^y  xjth^ 
reafoning^  on  which  the  rule  of  law  had  been  con-  ^^^"^^ 
ftruded*  With  refpeft  to  them  there  was  no  in- 
ftance  in  which  it  had  been  applied  ;  on  the  con- 
trary, wherever  the  argument  had  been  introduced, 
tl>c  Court  of  Admiralty  had  invariably  intimated  an 
opinion,  that  it  could  not  with  propriety  be  applied 
to  foreign  fhips.  That  whatever  the  expreflions  of 
the  Navigation  Act  might  feem  to  imply,  in  the  very 
general  terms  in  which  it  was  drawn,  the  jMinciple 
had  never  been  applied  to  the  fettlements  in  the 
Eajl  Indies.  They  were  pofterior  in  their  eftablifti- 
ment  to  that  law.  They  diflFcred  altogether  in  the 
nature  of  the  fyftem  that  was  obferved  as  to  them  j 
and  had  never  been  held  fubjeft  to  the  fame  exclufive 
prmciples  of  monopoly,  which  had  been  applied  to 
the  European  colonies  in  the  We/i  Indies.  The  difcuf- 
iion  that  paiTed  on  this  fubjeft,  in  the  cafe  of  Wilfm 
V.  Marrioty  did  not  anfe  out  of  the  fafb  that  appear 
to  have  been  material  to  the  decifion  of  the  cafe. 
It  arofe  merely  on  an  afTumption  in  argument  at  the 
bar,  recognized  in  a  very  general  manner  by  a  diSum 
that  afterwards  fell  from  the  bench.  The  opinion 
exprefled  on  that  occafion  had  been  the  caufe  of 
paffing  a  fpecial  ad,  39  G.  3.  c.  117,  fdely  for  tb6 
purpofe  of  counterading  the  alarm  and  confufion 
which  was  apprehended  from  it.  The  introductory 
part  of  that  A£l:  recognized  the  right  of  foreigners 
to  go  to  the  Britljh  ports  in  India  \  and  if  any 
condition  was  impofed  on  the  right  fo  granted, 
it  was  merely  that  it  fhould  be  exercifcd  in  corn-* 
ptia&ce  with  the  regulations  which  the  Eajl  India 

7  Company 
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The         Company   fhould    form.      It   did    not    appear  thai 
ecovERY.    ^^^^  regulations  had  been  framed.     The  omiflion  on 
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M,iy  i3ih^  the  part  of  the  Eajl  hidia  Company^  muft  be  taken  on 
their  part  as  a  tacit  acquiefiente  in  the  prafticej 
which  had  exiftcd  before.  In  any  light,  it  muft 
be  conlidered  as  a  riegle£l,  which  left  the  right 
entire,  and  tould  not  defeat  the  privilege,  which 
the  Company  had  lio  power  to  annuls  biit  only  td 
modify  and  dii'eft,  by  fuch  regulations  a3  might  be 
n^ceffary  to  reduce  the  privilege  to  an  equitable  con- 
formity to  the  terms,  on  which  the  general  ti'ade  of 
thofe  countries  was  carried  on. 

The  Ceurt  aiked  by  what  authority  it  could  be 
{hewn  to  be  competent  to  the  Prize  Court  of  Admi- 
ralty to  proceed  to  confifcation  of  a  foreign  (hip  and 
cargo  for  a  breach  of  the  revenue; 

It  was  anfwered — That  the  i  ft  SedUoh  of  i  2  (?.  2; 
r.  1 8.  direfted  fliips  and  cargoes  fo  offending,  taken  at 
fea,  to  be  broyght  in  as  prize^  and  empowered  the 
Court  of  Admiralty  to  proceed  upon  them,  which 
implied  it  to  be  an  offence  properly  amenable  to  the 
jurifdidion  of  this  Courts 

Judgment, 
Sir  W.  Scott. — This  is  ^xiA^ierican  fliip  captured  on  a 
voyage  from  Bombay  to  Rotterdaniy  laden  with  a  cargo 
taken  in  at  a  Britijh  fettlement  in  the  Eajl  Indies^ 
The  veffel  touched  at  ^  port  in  Amerka^  but  the 
cargo  was  not  unladen  there  ;  and  it  appears,  I  think, 
from  the  refult  of  the  evidence,  to  have  been  orii 
ginally  defigned  for  an  European  market.  A  claim 
has  been  given  for  the  American  proprietor,  and  no 
objection  is  made  to  the  property.     But  the  tide  to 
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reftitutiosi  is  iotpaached  on  ttie  illegality  of  the  voy« 
afe,  which  ndfes  a  queltion  of  very  greatt  im« 
portance. 

The  illegality  imputed  ariies  out  of  the  fyftem  of 
our  Navigiaition  Laws,  which  feem  to  have  continued 
in  a  very  undefined  ftate,  with  refped  to  our  poflef- 
fions  in  the  Eaji  Indies.  That  fyftem  is  to  be  referred 
generally  to  the  celebrated  Ad  of  Charles  U*  r.  1 2 ; 
and  though  fqme  traces  are  to  be  found  in  the  earlier 
ftftges  of  our  hiftory,  yet  that  ad  is  ufually  confidered 
as  the  bafis  of  the  fyftem,  as  it  how  (lands.  The  firft 
fedion  of  that  ad  begins  with  a  general  prohibition 
to  foragn  fhips  to  trade  to  the  Britijb  fetclements  in 
AJia^  he.  I  do  not  immediately  recoiled  what  were 
the  pofleffions  which  this  country  held  in  that  quarter 
of  the  globe  at  that  time,  but  I  fhould  conceive  that 
Bombay  muil  have  been  the  only  Englifi  fettlement, 
if  indeed  that  was  not  acquired  to  the  Crown,  at  a 
later  period,  as  the  dewcr  of  Queen  CatbeHne  (a). 
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(a)  That  Bombay  was  the  firft  Britifl^  fettlesient  in  fnJia  may  be 
eolkded  from  the  following  mention  of  it  in  the  Hiftory  of  the 
E^ India Coiaxjpxaj**  polfefixous  in  Mia: 

*'  No  foooer  had  his  MajcHy  fet  on  foot  a  treaty  with  P&rii^al 
for  his  marriage  with  .the  Infanta^  than  it  was  detennined  to  em« 
brace  this  opportunity  of  procuring  th^  ceffton  pffome  eon^inrint 
fwt  and  tnarl/o'r  (he  India  Company t  as  part  of  the  In&nta's  por« 
tioB.  Thus  the  important  Ifland  of  Bomhoy  came  into  the  hamdi 
OfAe&jy4/4."    /^.(/Ea/iJmliaCair^any,  p.JS' 

Tiat  it  was  not  transferred  till  after  the  regul4tions  of  the  M^ 
^tion  Ad  appears  from  the  dates.  The  Navigation  A6fc, 
XX  Ci,  2,  c.  J 8.  was  an  a6l  of  the  firft  parliament  of  Charles  IL 
begimiing  April  25,  i65o,  and  diflblved  Dec,  29,  1660.  The 
terriage  treaty  of  King  Charles  II.  with  the  In&nU  of  Ata 
^M  ^th  the  ficitm  arUile  for  yieUxog  Bemimy  to  Grem  Briiam^ 
Wis  figned  Jwm  aj^  iStfx  r^Chambef^s  Tteatiefp  p.  aj& 

•  vouvi.  A  A  That 
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*  is  not  limited  by  fuch  conHderations,  but  s^plics  pto- 

1807!^'  fpe£Uvely  to  future  acquifitions  as  well  as  to  our  more 
ancient  pofleffions.  I  advert  only  to  the  A  ate  of  our 
poiTeflions  at  that  time,  as  illuftrative  of  the  gntdoal 
increafe,  by  which  they  have  grown  up  to  their  prefent 
extent,  and  at  no  very  diftant  period,  from  beginxungs 
comparadvely  fouIL 

It  is  well  known  that  our  eftablifiuoentt  in  that 
quarter  of  the  world  have  flood  on  a  very  peculor 
footing,  which  it  has  been  perhaps  the  policy  of  this 
country  not  to  define  with  great  exadlnefs.  They  maf 
have  aflumed  a  diflferent  charader  at  difierent  dma: 
and  it  may  be  very  important  in  efie£l,  and. very  proper 
in  point  of  principle,  that  the  general  maxims  of  our 
navigation  fyflem  fhould  be  applied  to  them  in  their 
prefent  ilate,  although  there  might  have  been  a  great 
anomaly  in  pra&ically  applying  them  at  a  former  pe- 
riod. It  will  not,  however,  be  neceflary  for  me  to  enter 
into  a  difcufGon  of  the  policy  of  fuch  a  mcafure. 
•  With  regard  to  the  fad,  I  had  always  entertained  the 
notion  that  they  had  not  liitherto  been  fo  applied.  But 
(-)  wiifon  V.  a  cafe  (a)  occurred  not  many  years  fmce,  which  brought 
i^^,  2 1,' 1 798.    the  confideradon  of  the  quefUon  in  a  dlflinft  form  b^ 

fore  the  Courts  of  CommonLaw.  After  repeated  argu- 
ments and  much  deliberation,  the  Court  of  King^sBeodi 
exprefled  an  opinion  that  the  navigsdon  laws  did  extend 
to  thofe  countries,  and  on  a  writ  of  error  the  judgment 
of  the  King's  Bench  in  that  cafe  was  affirmed,  with  a 
(*)  Wiifon  v.     complete  adoption  of  the  dofbine  laid  down  lb).  M 
i'u  1.  Rep.  wi.  I.  A&.  of  Parliament  was  afterwards  palled  (^ ),  to  quiet 
('^3*7  0. 3.     ^^^  3tlarm  which  had  been  occafioned  by  this  cxpofc 
«•  97-  §  22*       ij^u  ^f  ihe  law,  and  to  recognize  in  general  terms  the 

policy  of  adinkdng  foreign  vefleb  to  a  related  vrwCt 
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ttii  cenain  coAditions,  which  the  Eafi  India  Company 
wci-c  empowered  to  impofe.  But  nothing  appears  to 
have  been  everdone  under  thofe  powers  of  the  zQl  :  and 
now,  for  the  firfl  time,  the  queftion  arifts.  What  is 
the  ftate  of  the  law,  ^  applicable  to  this  peculiar  fitu^ 
ation  of  things,  the  provifional  relaxation  df  the  Ad' 
of  Parliament,  and  the  total  ina£^ioh  on  the  part  of 
the  Eafi  India  Company,  who  have,  for  more  thart 
eleven  years,  delayed  to  apply  the  regulations j  under 
which  the  A£t  of  Parliament  had  eitprefled  it  to  be 
expedient,  that  foreign  fhips  fhduld  be  admitted. 

This  iis  a  queRion  of  very  confiderable  magnitude 
Ind  importance.  But  there  is^  I  think,  a  preliminary 
queftion,  which  may  fuperfede  the  nec^flity  of  pro- 
Aouncing  a  declfion  upon  it ;  ahd  that  is,  whether  the 
more  general  queftion  is  properly  brought  before  the 
Court  in  its  prefent  form  ?  If  it  is  not,  I  (hall  not  be 
deiirous  of  delivering  niy  fentiments  upon  it,  unlefs  X 
ain  called  upOnin  another  form  of  proceeding,  which 
Would  bring  it  before  me  as  a  cafe  of  undifputed  ju- 
fifdiftion.  The  Court  of  Admiralty  is  a  Court  of 
Revenue  in  one  of  its  branches — in  its  appellate  jurif* 
didion  at  leaft,  and  appears  to  be  fo  intended  to  aft 
briginally  in  the  cales  fpecified  in  the  ftatutc  referred 
.  to.  But  I  am  now  fitting  in  a  Court  of  Prize^ 
and  the  prayer  that  is  addrcffed  to  that  Court  is,  that 
it  would  inflid  the  penalties  of  the  Revenue  Court  on 
i  foreign  (hip  and  cargo,  that  is  brought  before  it  on 
a  fei:iiire  of  war.  I  fhould  have  been  glad  to  have 
heard  under  What  authority  the  Court  of  Admilralty 
Could  mingle  its  jurifdifUon  in  tlus  manner^  As  to 
the  authority  of  precedents,  I  will  take  on  ttiyfelf  to 
fty,  that  there  are  none.  The  cafes  (a)  that  have  been 
mendoned  were  not  of  that  defcription ;  they  were 
fiot  cafes  in  whidh  the  Courts  that  decided  them  took 
on  themfelved  to  exerc^e  the  jurifdi^on  of  the  Re* 

A  A  a  venue 


a'^r 


Rteovt&y. 

Mtiy  1 3th| 
iSo7k 


(41^  BntcrprtcC|L 
Ecrufco  ru|K4 


348  CASES  DETERMINED  IN  THE 

The         ventie  Court,  or  to  mfliS  the  penalties  growing  out  oi 
^  that  fpecics  of  law.     What  they  did  was  only  tare* 


M«v  13th,  jc&  the  claim  of  Briiijh  fubjefts  in  a  Prize  Court,  in 
a  tranfa&Ion  which  evidently  ibewed  thofe  individuals 
to  have  been  adting  in  violation  of.  the  laws  of  tfadr 
country,  which  they  were  bound  to  obfcrve.  That 
is  a  well-known  dodrine  recently  introduced,  and 
which  has  not  been  applied  without  leaving  coofider- 
able  difficulties  behind  it.  Th^e  is,  on  one  fide,  die 
difficulty  of  tranfplanting  the  confequences  of  one 
fpeciesof  law  to  another  fyftem.  On  the  other,  there 
is*  the  difficulty  of  admitting  a  Britijb  fubje£t  to  fet 
up  a  dcfmand  in  a  Court  of  Juflice,  for  an  inttrefi 
wliich  he  cannot  fuftain,  without  fhewing  himfelf  to 
have  acquired  it  in  violation  of  the  laws  of  his 
country. 

But  there  is  no  inilance  in  which  the  fame  pnnciple 
has  been  applied  to  foreigners.     In  fome  cafes  where 
it  has  been  prefled  in  argument,  the  Court  has  inva- 
riably refiflted  the  application ;  and  there  are  many 
reafons  which  would  make  me  very  unwilling  to  take 
on  myielf  the  extenfion  of  the  principle,  without  hav- 
ing it  impofed  upon  me  by  the  authority  of  the  fupc- 
.  rior  Court,    It  is  a  queftion  of  very  great  importance} 
and  if  all  other  confiderations  were  out  of  the  way, 
a  fenfe  of  propriety  alone  would  deter  me  from  ex- 
tending  the  principle  in  a  cafe,  in  which  it  cane  only 
incidentally  and  indire^ly  before  me.     It  is  aiked,  if 
you  apply  fuch  a  principle  to  the  claims  of  Britlp 
iubieds,  why  not  alio  to  thofe  of  other  nations^ 
Some  diftinStions  are  obvious.     la  the  firft  place  it  >$ 
to  be  recoUefted,  that  tfiis  is  a  Court  of  the  Law  of 
Nations,  though  fitting  here  under  the  authori^  of 
the  .King  of  Gnat  Britain.     It  belongs  to  other 
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nations  as  well  as  to  our  own ;  and  what  foreigners         y^^ 

have  a  right  to  demand  fr6m  it,  is  the  adminiftration 

of  the  law  of  naiionsj  firaply,  and  exclufively  of  the  ^Ji^'^ 

introduction   of  principles  borrowed  from  our  own        ^^' 

municipal  jurifprudence,  to  which,  it  is  well  known, 

they  have  at  all  times  exprefled  no  inconfiderable  re- 

pugnance.  In  the  cafe  of  a  Britijh  fubjed  it  is  different* 

To  him  it  is  a  Briiijh  tribunal,  as  well  as  a  Court  of  the 

Law  of  Nations ;  and  if  he  has  been  trampling  on  the 

known  laws  of  his  country,  it  is  no  injuftice  to  fay,  tjiat 

a  perfon  coming  into  any  of  the  Courts  of  his  own 

country,  to  which  he  is  naturally  amenable,  on  fuch  a 

tranfadion,  can  receive  no  protedion  from  thein- 

This  difference  of  fituation  does,  I  think,  aiSbrd  a 

found  and  material  diflindion.     As  to  foreign  nations 

and  their  fubjetls,  the  breach  of  our  prohibitions  of 

trade  are  merely  mala  prohibita ;  it  is  an  offence  agaiaft 

the  peculiar  law  of    this  country,  which  they   may 

juftly  demand  to  have  tried  more  direftly  under  that 

fyftem  of  law  to  which  it  properly  belongs*     With 

rcfped  to  a  Britijh  fubjed,  the  violation  of  the  laws 

of  his  own  country  ■  carries  with  it  alfo  the  malum  in 

fe  \  and  therefore  it  is  no  injuftice  to  him    that  his 

claim  fhould  .be  fubjed  to  rules,  which  this  Court 

may  not  think  itfelf  at  liberty  to  apply  to  the  fubjeds 

of  foreign  ftates. 

Qn  thefe  grounds,  therefore,  I  fhall  pronounce, 
that  neither  diredly  nor  indiredly  is  it  a  queftioi) 
which  I  am  at  liberty  to  entertain  in  the  Prize  Court ; 
not  pronouncing  on  the  quellion  of  law,  but  declining 
to  enter  into  that  difcufiion  for  want  of  competent 
jurifdidion.  Whether,  it  may  be  deemed  fit  to  bring 
forward  the  queftion  in  another  Court,  where  the 
difcuifioa  may  regularly  be   introduced,    whether, 

A  A  3  under 
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Thf  under  all  the  circumftanccs,  of  hws  not  aftcd  upon, 

^^^  countcraaed  by  an  oppofite  praOice,  it  (hall  be 
M^v  Tjth,  held  that  this  courfe  of  tradinff  is  fubjed:  to  the  pc- 
nalty  ot  our  navigation  laws,  is  a  queftion  for  the 
confideration  of  thofc  by  whofe  advice  the  capton 
will  be  direfled.  -The  judgment  which  I  fhall  pro. 
nounce,  will  be  to  decree  that  this  property  (hall  be 
reftored. 


ju/ym,     THE  BENJAJVIIN  FRANKLIN  (a),  Wic^s,  I^Iaftci;. 

(Inftance  Couyt.) 

soir  for  w»g«f.  ^His  was  a  fuit  brought  for  wages  on  the  part  of 
?m!^UpLu  '  J*  Gillnian,  a  Britijh  pUot,  for  conduOing  the  fhip, 
foref  n'fhi  *to  ^^^"S  ^  American  veffel,  from  the  Downs  to  Flujbmg. 
.nrnrmy'jport,  xhe  dcmaud  was  refifted,  on  a  fuffgeftion  of  a  want 

of  fkiU,  in  running  the  veffel  on  a  fand,  by  which  con- 

fiderable  damage  was  fuftained. 

On  the  ftaiement  of  the  cafe,  the  Court  obfervcd.— I 
fhould  firft  wifli  to  hear  haw  any  fuit  can  be  main- 
tained, on  behalf  of  a  Britifb  fubjeft,  for  ferviccs  per- 
formed in  aiding  the  commerce  and  importation  of 
the  enemy.  Is  it  not  ^  contribution  of  his  (kill  and 
experience  to  affift  and  promote  the  navigation  nf  the 

{a)  The  tranfpofluon  pf  dates  .obfcrvable  in  refpcfi  to  thii  »^ 
fome  of  the  following  cafes,  has  been  occaixoned  by  the  extcnfios 
of  the  plan  originally  propofedy  foa-  the  purpofe  of  rendering  the 
Col/fffion  of  cafes  comprifed  in  this  Number^  cottclu£nx  ^  Fcbah 
as  comprehen£ve  as  poi&ble. 

enemy'? 
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enemy's  ports?    That  pilots  may  often  engage  in  fuch        Tfc* 
fervices  will  bie  of  little  fignification.    They  may  be  ' 

difpofed  to  undervalue  the  obligation  of  abftaining  » i^th, 
from  all  traffic  with  the  enemy,  and  to  rifle  their  own 
perfonal  fafety  for  the  fake  of  gain.  But  a  Court  of 
Juftice  will  not  fo  confider  it,  nor  give  any  fupport 
to  demands  arifing  out  of  a  courfe  of  navigation, 
which  muft  be  pronounced  to  l^e  illegal  to  a  Britijh 
fubjea.— i-Cdfts  are  afted,  but  as  the  owners  did  not 
take  the  objection  on  which  my  judgement  is  founded, 
by  appearing  under  proteft ;  and  fmce,  by  that  omiffion, 
the  other  *  party  has  been  led  on  to  defend  himfelf 
upon  the  merits,  I  fhall  not  give  cofts. 


THE  ROMEO,  Corran,  Mafter,  oa.  i^t^ 

1806.. 

'T'his  was  a  queftion  as  to  thd  admiffibility  of  the  Eviaence-- 

evidence  of  a  letter,  applicable  to  this  cafe,  which  board  a  vcOai, 
had  been  taken  out  of  an  American  vefTel,  The  Mary^  T^d^ih\^}'U 
by  Lieutenant  i?/f A/,  of  his  Majefty's  gun  hngUrgent^  ^r^Jil^l^' 
who  had  (lopped  that  veiTel,  and  had  examined  her  "^' 
papers,  and  finding  a  letter,  which  purported  tpdif- 
clofe  the  real  ftate.  of  a  tranfa£tion,  which  had  been 
fraudulently  concealed,  had  fent  the  paper  in  queftion 
to  the  King's  Prodor,  officially,  but  without  detaining 
the  (hip  in  which  -it  was  found. 

On  the  part  of  the  Captors. — ^The  King*s  Advocate 
and  Robin/on  ftated  the  circun;iftanccs  of  the  cafe ;  that 
(hist  was  a  veiTel  under  American  coloursj  and  claimed 

A  A  4  for 
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Tilt         for  Mr.  Carranj  of  New  Tor^^  who  appeared  by  the 
^'"^'      papers  to  have  taken  no  part  in  the  fitting  out,  or  in 


09.  %%\k  ^   obtaining  her  documents,  though  he  was  reprefented 

to  b^  in  the  port  from  which  the  veiiel  dadJed.    The 

mailer  reprefented  her  to  be  an  American^yxAi  yeifel ; 

*      but  (he  was  defcribed  by  another  wimefis  to  have  been  a 

French  or  Sfanifb  vefieL     The  inftru£iions  appeared 

io  have  been  given  by  Meflfrs.  Noble  and  Arbutbnaj 

and  not  by  thcLaflerted  awfier.    The  charter  party 

^a$  mad^  not  in  the  name  of  Corran^  but  ^^for  the 

§wner  or  ewners ;"   under  all  thefe  circumftances  it 

would  be  a  cafe  requiring  farther  proof.     But  a  &d 

had  tranfpired  from  another  quarter,  which  difclofed 

the  real  hiftory  of  the  vefTeL    A  letter  had  been  fent 

in  to  the  King's  Prodor  ofEciaily,  from  one  of  Ks 

Majefty's  officers  who  had  examined  the  American  fhip, 

Mary^mYitt  coMxittoAntwerp\  and  finding  among  the 

papers,  a  letter  which  appeared  to  difclofe  the  truth  of 

a  covered  tranfa£Uon,had  taken  it  from  among  the  reft 

of  the  papers,  and  had  fent  it  in,  fuffering  the  veflel 

Wy*>4» '»«>••  to  proceed.     It  is  a  letter  (a)  to  Meffrs.  du  Bacqueoi 

Antwerp,  making  communication  relative  to  the  fhip  in 
quelUon,  in  the  following  terms :  "  Relating  to  the  brig, 
late  Sophia^  after  finding  it  impoffible  to  procure  freight 
or  charter  for  her  under  the  Papenbnrgb  flag,  «• 
pe&ing  that  the  Englijh  would  fhew  no  kind  of  dif- 
crimination  between  i  hat  Country's  cc^ours  and  Fmjlai 
^^d  imaginmg  the  riik  would  be  too  great  to  fend 
her  off  with  a  load  of  f|avcs,  we  have  thought  it  pru- 
dent for  the  benefit  of  all  interefted,  to  change  the 
colours  to  American  and  diicharge  her  crew/*  From 
this  letter  which,  purports  to  have  been  written  by 

M^s.  Nobie  and  ^irbutbncty  it  appears  that  this  ftip^ 

whofe 


moH  c«uB.T  or  admiraitt. 

wfaofe  prdent  name  is  aifo  mentioned,  was  in  reality  a 
PapaAurgb  veflel,  ^^hich  had  gone  to  Jmerica,  whtre, 
en  receiving  intelligence  oixhtPrujffian  hoftilities,  and 
the  order  againft  Papenburgh  property,  flie  had  beeq 
put  under  jlmerican  colours,  and  had  been  fent  bacl^ 
to  Europe  pn  freight. 

On  the  part  rf  the  Claimant. — Arnold  and  Lawrence 
objeded  that  this  letter  was  not  admiffible  evidence^ 
That  the  Prisee  AA  directs  every  cafe  to  be.  brought 
toadjudication,  in  the  firft  inftance,  on  the  evidence 
of  papers  found  on  board  thai  or  any  other  captured 
ihip ;  and  that  fuch  has  been  the  rule  of  pra&ice^ 
Where  a  veflel  is  captured  and  brought  in^  the  Court 
is  in  pofleilion  of  all  the  evidence  ariiing  fr6m  that 
cafe.  It  knows  all  circumftances  relating  to  the  papers 
judicially.  But  where  papers  are  introduced  from  ex* 
trinfic  fources,  all  collateral  circumflances  are  entirely 
out  of  the  view  of  the  Court.  It  \m  no  means  of 
tracing  the  authentication  of  the  papers  produced^  nor, 
m  {^Qiy  of  knowing  any  thing  refpeding  them. 

InRepljHwasfaidjlihzt  the  direflion  of  thePri2eA£t 
contains,  no  negative  terms  that  can  be  underftood  t0| 
exclude  evidence  of  this  kind  in  particular  cafe9s  1  hat, 
in  the  standing  interrogatories,  there  is  one,  in  which 
the  queftion  aiked,  is,  "  Whether  there  are,  on  board 
any  other  Jhip^  any  papers,  &c."  which  cannot  relate 
merely  to  fliips  brought  in.  In  refpeft  to  them  only  it 
would  be  fuperfluons  to  put  fuch  an  interrogatory,  fmce 
thofe  papers  muft  be  fuppofed  to  be  already  in  the 
cuftody  and  knowledge  of  the  Court,  and  It  would 
ran  in  other  terms,  "  Whether  there  are  in  this  Court 
any  papers  ?'*  There  is  nothing  therefore,  in  this  appli^ 
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T^  *  cation,  which  is  contrary  to  the  regularity  of  pro. 
.«.»•  ceeding  in  Prise  caufes«  As  to  the  propriety  of  the 
^^8*^'  aft  done  by  hia  Majefty's  officer  in  making  fuch  a  de* 
te^on»  it  cannot  be  doubted  that  it  would  be  the  duty 
of  any  officer  into  whofe  hands  fuch  proofs  fell,  to  re- 
tain them.  It  was  an  aft  in  which  that  perfon  could 
not  have  a  poffible  interefl:.  He  is  therefore  in  all 
refpefts  a  competent  perfon  to  produce  any  evidence 
in  his  po0efiion  before  the  Court.  If  it  could  not  be 
receiyed  withoutbringing  the  velfel  herfelf  to  adjudia* 
tion,fpr  the purpofeof  putting  the  papers  id tothecuftody 
.  of  the  Courts  the  confequence  would  be>  that  it  mud 
jieceflarily  introduce  another  caufe  of  capture  anddetcn- 
tion.  It  might  happen  that  the  fraud  detefted  would 
apply  to  property  of  great  magnitude,  whilft  the  fhip 
in  which  it  was  concealed  might  be  comparatively  of 
fmall  value.  In  fup h  a  cafe  it  could  not  be  exp^fted  that 
the  Belligerent  fliould  forego  the  benefit  of  evidence  fo 
difcovered  againft  (he  enemy,evenif  it  fhduld  induce  the 
neceffity  of  bringing  in  the  vefiel.  It  would  be  expe- 
dient, therefore,  on  all  general  confiderations,  that  no 
difficulty  fliould  be  thrown  in  the  wjty  of  evidence  fo 
produced,  beyond  what  may  be  neceffary  to  eftabliih 
its  authenticity  to  the  fatisfaftion  of  th^  Court. 

Q?i  the  other  fide  it  was  anjhueredy  that  the  argu* 
ment  from  the  twenty-third  interrogatory  did  not  ap- 
ply; fince  the  meaning  of  that  enquiry  was  only  to 

4 

confirm  the  authenticity  of  papers  regularly  produced, 
and  to  fatisfy  the  Court  that  it  was  in  poffeffion  of  the 
'-johole  papers  that  had  ever  been  on  board  the  fhip  then 
in  judgment  before  if ;  and  not  to  hunt  into  all  poff 
fible    fources    of    obtaining    extrinfic    information. 

There  had  been  no  inftancc  in  which  parties  ha4 

beefl 
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been  allowed    to    advert  to   papers   not    brought        Tha 
into  Court ;  and  in  the  praftica  of  invoking  evidence  ,,..._...^ 
from  other  caufes,  it  had  been  the  rule  not  to  per-      oa.i^h^ 
mit  invocation  ^om  a^y  cafe  till  thf\t  ca\ife  ha4  been 
heard*  , 

Judgment^ 
Sir  William  Scott. — A  paper  is  ofifered  to  the  Court 
as  evidence  in  this  caufe^  which,  it  is  contended,  can- 
not be  received,  as  not  having  been  found  on  board  ibis, 
or  any  other  captured  vejfel^  and  as  beings  on  that  account, 
not  within  the  regulations  of  the  Prize  Aft.  In  the 
courfe  which  I  mean  to  purfue,  it  will  not  be  necef- 
lary  to  enter  into  this  difcuifion,  becaufe  if  there  is  a 
mode  conformable  to  the  aft  of  parliament,  and  the 
praftice  of  the  Court,  the  Court  would  naturally  ra- 
ther adopt  that  mode,  than  be  led  unneceilarily  into 
a  confide  ration  of  the  difficulties  that  have  been 
ftatcd. 

The  aft  of  parliament  ordains,  that  if  any  doubts 
arife^  the  Court  may  direct  farther  proof ;  but  it  has 
not  limited  the  caufe  of  doubt  to  evidence  aftually 
on  board,  nor  could  it,  with  propriety  have  impofed 
any  fuch  reftriftions.  The  Court  itfelf  might  poflefs 
informadon  that  would  completely  falfify  the  claiin. 
Could  it  be  faid,  in  fuch  a  cafe,  that,  becaufe  the  de- 
pofidons  and  the  formal  papers  were  confiftent,  there 
Ihould  be  no  means  of  extrafting  the  real  truth  of  the 
fafts?  Could  it  be  expefted  that  the  Court  ihould  pro- 
ceed to  judgment  on  the  mere  formal  evidence,  in  oppo- 
fition  to  its  own  private  conviftion,  that  the  whole 
of  what  was  there  ftated  was  falfe  ?  It  would  be 
2mpo(nble  to  maint^n  that  propofition  to  the  utmofl 

extents 
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The        extent.    It  muil  be  allowed,  then,  that  there  may  be 
J  inftances^  in  which  the  Court  has  the  power  of  calling 


^a.  i9«h,  for  extraneous  evidence-  In  acceding  to  any  pr^ajtr, 
the  Court  will  undoubtedly  be  much  guided  by  the 
nature  of  the  original  evidence.  But  it  cannot  vith 
propriety  be  maintainedj  that  the  Court  is  abfolutelj 
concluded  by  it.  When  a  cafe  is  perfetlly  clear,  and 
not  liable  to  any  juft  fufpidon,  the  dispofition  of  the 
Court  will  certainly  lean  flrongly  againft  the  intro- 
du&ion  of  extraneous  matter,  and  againft  permit 
ting  the  captors  to  enter  upon  farther  enquiries; 
but  in  the  prefent  inftance  the  cafe  is  not  free  from 
obje^ioi;!  on  the  original  evidence. 

The  Court  may  alfo,  I  conceive,  in  the  excrcife  of 
jfts  difcretion,  and  under  the  grave  refponfibility 
Hi^hich  accompanies  all  its  a£Uons,  be  at  liberty  to 
confider  a  little  the  effeft  of  the  evidence  propofcd  to 
be  introduced.  If  it  is  flight  and  vague  in  its  nature, 
the  Court  will  be  lefs  eafily  induced  to  depart  froip 
its  ufual  courfe.  But  can  it  be  faid,  that  the  rele- 
vancy of  the  paper  in  queftion  is  not  material  ?  If 
there  is  no  doubt  that  the  ps^cr  offered  was  a  Jhif's 
f  apery  though  on  board  another  veflel,  which  I  think 
^  there  is  not,  I  am  of  opinion,  that  it  is  competent  to 
me,  when  the  evidence  is  of  fo  ftringent  a  nature  as 
that  propofed>  to  admit  it.  I  accede  very  much  to 
what  has  been  faid,  as  to  the  dependence  which  the 
predit  of  papers  muft  have  oh  the  circumdances  under, 
^hich  they  aire  brought  in.  But  that  is  an  obfer- 
Vation  which  affects  the  queftion  of  credibility* 
This  is  a  paper  apparently  under  the  hand-writing  of 
j^oble  and  Arbuthnoti^  who  have  been  avowedly  much 
engaged  in  the  concerns  ^  the  veflTel  now  before  the 

Court— 'Is  not  fuch  a  paper  material?    I  am  of  opi- 

luon 


HIGH  COURT  OF  ADMIRALTY. 


357 


nion  that  the  Court  is  at  liberty  to  have  doubts  extrinjic   .      The 
of  the  evidence  J  and  that  this  paper  may  be  admitted  on         ^^^^' 


an  order  for  farther  proof.     What  I  (hall  do  at  prefent      oa  zo^h, 
will  be,  to  make  an  order  fur  farther  proof,  giving  the        ' 
Captors  leave  to  introduce  the  paper,  in  fuch  a  manner 
^s  they  may  be  advifed. 

On  a  fubfequent  day  («),  this  caufe,  came  before  {a)Mayi^x%^%. 
the  Court  again,  on  farther  proof,  when  no  ex- 
planation being  offered  of  this  paper,  which  had 
been  brought  in  by  the  King's  Proftor,  duly  verified 
by  the  affidavit  of  Lieutenant  Rigby^  the  Court  ob^ 
ferved. — This  is  a  paper  which  ftands  entirely  free  from  ' 
all  fufpicion  of  fabrication,  fmce  it  had  been  fent 
in  before  the  capture  of  this  veiTel ;  and,  from  the 
panicular  and  circumftantial  manner  in  which  it  re« 
fers  to  directions  appearing  to  have  been  given  in 
the  charter-party,  it  is  clear  that  it  could  not  have 
been  fabricated  for  unfair  purpofes  by  the  /laptors. 
Uiiider  thefe  circumflances,  and  efpecially  when  no 
notice  is  taken  of  it  in  the  farther  proof,  it  is  to  be 
confidered  as  a  paper  which  verifies  itfelf.  All  the 
other  papers  which  have  been  introduced  in  farther 
proof,  are  mere  formal  papers,  which  would  have 
been  precifely  the  fame  if  the  tranfadion  had  pafied 
in  the  manner  defcribed  in  this,  uncontradided  * 
letter.  There  can  be  no  doubt,  in  my  opinion,  that 
the  traiifadion  did  pals  in  that  manner.  Whether 
the  property  of  this  vefTel  belongs  to  perfons,  at 
Antwerp^  or  Papenburg^  does  not  perhaps  diftbdly 
appear ;  but  as  Fafenburg  was  in  a  (late  of  hoftility 
at  the  time  of  capture,  that  dxcumftance  is  alt(>gether 
unmaterial^-— Claim  reje&cd^ 
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^liJ^^^*     THE  CITADE  DE  LI^BOA,  Oleivera,  Mafttt; 

''iXudlill^r  This  was  the  cafe  of  a  (hip  under  the  Portu^uetsi 
S  oVthc  i^'^r-*  fl^E  ^d  P^''^'  with  refpeft  to  which,  bfefore  any 
nptefifag,      claim  wfls  givcH  undcF  the  treaty,  it  was  intimated 

by  his  Majefty's  Advocate,  that  a  box  of  papers  had 
been  found  concealed,  that  dlfclofed  a  cafe  of  grofe 
fraud,  and  proved  the  (hip  and  cargo  to  be  Spanijb 
property.  The  cafe  was,  on  this  intimation,  put 
OflF,  that  the  eflfed  of  the  papers  might  be  confidered 
by  the  Portugueze  Conful. 

Oh  this  day^  the  King*s  Advocate  again  mentioned, 
—That  this  was  a  fliip  under  the  Portugueze  flag  and 
pafs,  captured  on  a  voyage  to  Monte  Video^  and 
that  a  box  of  papers  had  been  difcovered,  which 
fiiewed  the  property  of  the  fliip  and  cargo  to  belong 
to  Spaniards.  That  he  had  been  induced  to  mention 
this  circumftance  particularly  in  the  prefencc  of  the 
Portugueze  Conful,  as  worthy  the  confideration  of  his 
Government.  Becaufe,  if  abufes  of  this  kind  conti«» 
nued  to  prefent  themfelves,  it  would  compel  the  Court 
to  repeat  the  obfervations  that  had  been  thrown  out  in 
a  recent  cafe,  with  refpeft  to  the  Knipbaufen  {a)  paflcs ; 

fioce 

■    ■   »        11    I^^^M.-  ■■■■■■  .  ■  ■  ■         I  ,  I  ■>  .  —^^1—^1— 

(i)  I  Aug.  i8c^.       [a)  In  the  cafe  of  the  Eendraughi  {V)  the  Court  had  faid— Ilie 

circumllances  that  occur  in  thid  cafe  will  induce  me  to  cohfida'  tk 
Kniphaufen  cafes  with  more  than  ordinary  ftri6^nefs/  becaufe  it  dob 
appear  that  there  have  been  great  abufes  talented  otk  the  part  if 
the  perfons  who  hare  the  power  of  comntunicafing  the  flag  and 
pafs  of  that  ftate.    This  vcflel  had  been  fonoerly  a  Dmtcb  ^ 

13  ^ 
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fince  it  appeared  alfo,  that  the  Portugueze  pafs  vn& 
granted,  in  the  prefent  cafe,  and  alfo  in  fome  other  in 
(lances  that  had  occurred,  without  the  oath  of  the 
proprietor* 

Hht^  Pfrtugueze  Conful  faid,  that  he  would  take 
care  that  the  obfervations  of  Hvs  Majefty's  Advocate 
fliould  be  reprefented  to  his  Government. 

The  Court  condemned  the  ihip  and  cargo. 


559 


The 
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OB.  30th, 


The  mafter  has  not  thought  pibper  to  ftate  the  9ecupation  of  the 
Tcflel^  but  ihe  appearti  from  fome  of  the  voyages^  to  have  been 
much  in  Dutch  commerce.  .  She  has  been  under  the  management  of 
perfont  in  HoUand,  and  the  mafter  does  not  know  either  of  th» 
Qwnen.  It  appears  alio,  that  he  himfelf  is  a  Dvtchmmf  and 
has  never  had  a  domicil  at  Rmphaufeth  .  His  wife  and  &milj 
are  refident  ia  HolUmd,  yet  the  pafs  defcribes  him  *'  at  our  fub- 
jeS,**  and  **  that  be  appeared  and  requefted  a  certificate  of  hU  domicil, ^^ 
though  it  is  admitted  that  he  paid  nothing  for  Iiis  burgher*s 
brief.  It  can  tierer  be  allowed  x)q91  the  Government  of  Kwpbaufen 
fhould  communicate  the  privilege  of  the  Kniphaufen  flag  to 
a  Dateh  ifaipy  navigated  under  a  Dutch  mafter,  and  in  the  mv- 
oagement  of  a  DuUh  owner.—- In  the  Kmphaufem  fiihiog  veflels  {a)i  («)  it  S^ 
it  appeared  alfo,  that  the  manner  in  which  the  Kniphamfem  '^^^* 
doeunenta  -had  been  obtained,  was  liable  to  obfervations  of  a 
fimibr  nature;  and.  The  Court  then  intimated,  that  if  fuch  prac- 
tices were  continued,  it  would  be  proper  that  they  fhould  bo 
t^reiiented  to  Government* 
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'^Wlsl.l"*  THE  FLORA,  Baptk*a,  Mafter» 

T^rtugue^t  tr«a-  'T'his  wos  z  cafc  of  z  fliiD  taken  under  a  Portuwze 
flag,  how  «f.  flag  and  pais,  and  claimed  under  the  treaty.   The 

ca1S!>1;  o^^t  ,&ip  had  been  a  /^ri5^«veffcl,transferrcd  to  the  aflcited 
^^'  PortuguiTU  proprietor  fubfequent  to  Prtiffian  boftifi- 

ties  {a).  The  crfe  was  ordered  to  further  ftooi^  and 
on  the  1 8th  February  1807,  it  came  on  again,  when 
it  appeared  that  the  veiTel  had  been  originally  a  Dutch 
veffel,  transferred  to  a  Pnifflan  owner,  on  the  com- 
mencement of  Dutch  hoftilitiies,  in  whofe  employment 
file  had  continued  till  July  xSo6,  when  the  veflel 
was  lying  at  Lijton^  and  wa3  there  transferred 
to  M.  De  Souza,  under  circumftapces  that  appeared 
to  the  Court,  in  the  difcuflion  of  the  further  proof, 
to  faliify  the  whole  tranfadion.    The  cargo  coniifting 


(a)  In  thft  cafet  of  the  ff^a  Minora  di  R0/m9f  tmd  tb* 
Ifpva  Vmu,  11th  Novmker  i%o6.^'ThtKings  Advocate  » 
tiautte^,  tlut  akhottgh  in  fo me  Portugaau  ctf^s  ttatler  the  trefty/ 
nftitution  hid  pafled  without  oiyteUm  Mn|r  takes  to  tlMF  6ft 
of  their  appearing  to  bare  been  ^neaiei  (hip*  tantfen^  t»  th^ 
aflerted  P  riuguesu  prbpiietor  fubleqiient  to  hoftilitied,  j€\,  aithe 
pradice  of  reforting  to  transfcn  of  thi«  kfiidi  foMhe  purpefe  tff 
placing  the  navigation  of  the  enemy  under  the  protedion  of  a 
privileged  Jtag^  had  been  growing  more  prevalent*  and  was  liaUe 
to  great  abufe,  he  fliould  hold  himfelf  at  liberty  to  argue  the  poiotf 
whether  the  privilege  of  the  treaty  could  extend  t#  fhipa  pttrchafed 
of  the  enemy,  in  any  cafe  in  which  it  might  appear  advifahki 
(I!)  47  Off.  In  a  fubfequent  cafe,  the  Principe  Regente  (t),  where  it  waa  coa- 
'^*  tended  in  argument,  That  thii  point  had  been  fettled  in  cafes  that 

had  already  pafTed,  The  Court  exprcfsly  declared  That  It  did  not 
confider  that  queftlon  to  have  been  decided.  That  it  was  a  qaeftioi 
of  great  importaace,  and  one  that  was  very  fit  to  be  referred  for, 
grave  conilderation.    That  cafe  was  decided  eatirely  oo  the  £ifis. 

of 
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bf  falt^  on  a  deftination  from  Lijbon  to  Rotterdam^  was        The 
documented  as  the  property  of  the  averted  Portugue7s£ 


owner.     With  refpedt  to  that,  it  was  contended,  that  ^'«'•  mhani/ 
as  the  Portugueze  title  to  the  (hip  had  been  Vitiated,        '      ; 
and  a£feded  with  frauds  it  fell  back  again  to  the  cha- 

raAer  of  a  Pruffian^  and  confequenrly,  an  enemfsjhipy 
and  under  that  dharaftdr  would,  by  the  terms  of  the 
treaty,  render  the  cargo  alfo  liable  to  condenmation. 

On  the  other  Jide  it  was  contended^  That  there  had 
been  cafes  (a)  in  which  the  Court  4iad  not  held 
the  cargo  to  be  involved  in  the  £ate*of  thefliip, 
merely  becaufe  the  P$rtugue%e  title  was  not  fuf- 
ddently  eftabliihed,  to  anfwer  the  interpretation  of 
the  law,  as  underdood  in  the  prance  of  the  Courts  ^ 
of  this  Eangdom. 

it  was  replied^  that  in  cafes  which  related  to  car- 
goes, being  the  property  of  other  perfons,  it  might  be 
f«,  and  very  reafonably,  fince  it  would  be  hard  to 
affeft  them  by  the  latent  defers  of  title  in  the  ihip,  to 
which  they  were  in  no  manner  privy.  But  in  a  cafe 
like  the  prefeiit,  where  the  ihip  and  cargo  were  included 
in  the  fame  claim,  and  belonged  to  the  afTerted  Por^ 
tugueze  purchafer,  who  mud  be  a  principal  in  the 
fraud,  if  the  pretended  transfer  was  held  to  be  frau- 
dulent, the  Court  would  not  give  him  an  opportu« 
nity  of  feparating  the  ihip  from  the  cargo,  for  the  pur* 
pofe  of  giving  a  new  claim  on  the  property. 

• 

The  Cdmt  siflented  to  thefe  obfervations,  and  re« 
je^ed  the  claim  altogether  for  the  ihip  and  cargo. 


atmmmtmimummmma^mmmf'mim 


(a)  S9  decided  aUb  ill  the  cafinof  the  ZefAjrt  ^^4f^ 

180;.  '^ 

iroif  VI.  B  B 
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CAfflES  dETSKSfiSED  XH  tO^ 


s 


<Mrs,  a4tii  ^Ris  wai  a  cafe  of  a  Danijb  veflel  bdonging  to  ifi« 
^'^^toJ'JT  /«»^,  which  had  failed  from  Altona  to  Mwft^ 

*"1r"Sill""'  VideOj  and  was  captured  on  a  returned  voyage  to  Uaat- 
©ftheihip—  burgh  J  provided  that  port  (hould  not  be  under  block* 
tified  vfth!^"  ade,  with  an  alternate  deilination  to  Frederickfiadt^ 

#i»M  f  •€  tbe 

yurpoCw  of  thi* 

JuDCMEKT, 

Sir  miUam  Src//-— This  is  clearly  a  Danijb  Ycffd 
No  obje&ion  has  been  raifed  againit  the  property  o* 
the  (hip ;  but  with  refpeft  to  the  cargo,  it  is  objc&cd 
that  as  there  appears  to  have  been  no  Spanijb  licence 
authorizing  thefe  perfons  to  trade  at  Monte  Yideoy  it  is 
«    reafonable  to  infer  that  the  cargo  mufl:  belong  to  Spa* 
nifh  merchants.     Bat  I  think  there  is  enough  to  be 
colle&ed  from  the  papers  to  ihew,  that  perfons  intro- 
ducing <L  cargo  would  be  received,  and  allowed  to  a- 
port  a  cargo  in  return.    It  appears  that  the  outward 
cargo  produced  more  than  was  invefted  in  the  returned 
cargo,  and  that  fome  part  of  the  money  was  left  a 
that  country.    If  the  commerce  of   that  place  ha(f 
been    fo  far  open,    that  the  parties    would  be  at 
liberty  to  engage  in  fubfequcnt  adventures,  it  was  n* 
nniiataral  that  the  furplus  of  their  funds  (houM  be 
left  for  another  voyage.     I  am  of  opinion,  therefoiti 
that  thefe  objedions  are  not  fuficient  to  weigh  agaiuft 
the  general  current  pf  evidence  which  reprefents  tha 
cargo  to  belong  to  merchants  of  Hamburgh  i  aodl 
fliaU,  on  that^  part  o£  the  cafe;  have  no  befitatioh  ia 

proaouncing  it  to  be  Hamburgh  fiofettj. 

'Bit 
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But  two  queltions  of  law  are  raifed. — It  is  objefted        tu 
fliat  thefhip  had  been  guilty  of  a  breach  of  blockade     ^^rath."** 
on  the  outward  voyage,  and  the  t^rms  of  the  Order  in  ■ 

Council  of  the  pi^efent  war  do  impofe  that  limitcltioti        ^Sos.^ ' 
oil  the  liberty  of  commerce  to  the  colonies  of  the 
enemy  (a).     With  refpeft  to    the  inteiation  of  the  (^)  ^^th  jm 
patties,  it  does  appear  from  the  charter-party,  that  '*®3- 
there  was  a  defign  to  violate  the  blockade;  but  though 
there  may  have  been  the  mens  rea^  the  parties  have 
had  the  benefit  of  extrinfic  circumftances  turning  out 
in  their  favoun    The  blockade  was  raifed  before  the 
VeiTel  failed  %  fo  that  there  is  not  the  corpui  deliSll 
exifting,  that  would  be  neceflary  alfo  to  draw  upon 
them  the  penalties  of  the  law. 

The  fecond  objefliori  is,  that  the  fliip  had  gone  to 

Buenos  Ayres  and  had  taken  a  cargo,  with  an  intention 

<^  returning,  according  to  the  charter-party,  to  ffo/»- 

hurgh ;  and  it  was  only  on  the  event  of  the  renewal  of 

the  blockade,  that  the  fhip  was  to  go  to  Frederickjiadt. 

It  is  therefore  a  Hamburgh  cargo  on  board  a  Danijh 

Ihip,  and  going  not  to  a  port  of  the  country  to  which 

the  fhip  belonged,  but  to  Hamburgh.     It  is  true,  that 

the  rule  has  been  laid  down  with  more  precifion,  and 

with  greater  flrifhiefs  in  this  war  than  ih  the  laft.    It 

is  now  reflrifted  to  the  country  of  the  fhip,  whereas 

the  former  rule  extended  to  the  country  of  the  owner 

of  the  cargo  alfo.    It  is  not  in  my  power,  neither  is 

it  niy  inclination,  to  relax  the  flriftnefs  of  the  latter 

rule  by  interpretation.    But  when  ports  are  fp  nearly 

conjoined  as  Hamburgh  and  Altona^  not  merely  by ' 

juxfa-pofition  only^  but  by  the  dofefl  connexions  of 

iamilxarityy  and  commercial  intercourfe;  when  they  ufe 

one  common  exchange,  and  when  the  merchant^ 

have  their  eountry  houfcs  on  each  fide  of  the  river 

VB  a'  indiflferently. 
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indiStrently,  it  would  be  prefling  the  rule  too  harflily 
on  the  merchants  of  Hamburgh^  to  hold  that  they 
Ihould  not  be  at  liberty  to  enjoy  the  convenience 
which  Aliona  affords  for  all  the  purpofes  of  com* 
merce.  I  am  rather .  difpofed  to  confider  them,  as 
far  as  the  reafonable  conflrudion  of  this  order  is 
concerned,  as  the  fame  port.  I  fhall  therefore  admit 
the  claim,  and  pronounce  this  property  to  ht  Hamburgh 
property. 


June  3d, 

iffifofed  hj  a 
Commander  ~ 
mode  of  notifi- 
caiioDi  through 
the  GovernT  of 
thcM^my's  part<-« 
Kffedt  of  rtmif' 
JioH  in  the  mode 
of  carrying  it 
into  execution, 
if  proved f  &c. 
Cafe  of  die. 


THE  ROLLA,  Coffin,  Maflef. 

'TpHls  was  a  cafe  of  an  American .  (hip  and  cargo, 
proceeded  agamft  for  a  breach  of  the  blockade 
of  Monte  Video^  as  impofed  by  the  Britijh  Commander 
in  the  expedition  to  the  River  Plata ;  and  notified  at 
fAnnie  Video  by  communication  through  the  Spamjb 
Governor  at  Monte  Video. 

The  cafe  was  argued  much  at  length  in  fereral 
arguments.  The  points  chiefly  contended  on  the  part 
of  the  claimant  were :  That  it  was  a  blockade  impofed 
without  competent  authority,  having  originated  with 
Sir  Home  Popbam  only,  and  without  any  communica- 
tion with  his  government.  That  this  dcfcS  vas 
more  confpicuous,  from  the  manner  in  which  tbe 
whole  of  that  expedition  had  been  undertaken  wilin 
cmt  orders*  Secondly,  that  the  mode  of  notifica- 
tion reforted  to,  by  conununicatioa  through  the  enemjTf 
w^  vicious  in  its  naiure^  imparcfKarly  thrown  upoft 
the  enecuy,  and  tot  whidi^  nevutral  xntions.  weie  vA 
..^  bautti 
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bound  to  attend.    Thirdly,  that  if  the  blockade  could         ne 
be  held  to  have  had  a  valid  commencement^  the  fluftu-  ^^ 


*   p   » 


ating  manner  in  which  it  had  been  from  time  to  time  jMi  ^d^ 
relaxed  by  the  Britijh  conunander^  would  defeat  the  *  *^' 
efficacy  of  the  meafure  altogether,  mpre  efpedally  as 
it  was  at  moft  but  a  blockade  defoRo  only,  not  aided 
by  any  of  the  prefumptions,  which  had  been  held  to 
fupport  the  continuance  of  a  blockade  by  notification, 
till  the  notification  was  regularly  withdrawn.  The 
blockade  originated  with  Sir  Home  Popbam^  and  there- 
fore a  relaxation  admitted  by  him,  would  juftify  a 
fuppofition  that  the  meafure  ^as  altogether  aban^ 
(ioned. 

.Judgment. 

Sir  William  Scoit. — ^This  fliip  was  taken  with  a  cargo 
on  board,  off  Monte  Video  on  the  aoih  November^ 
1806,  and  is  proceeded  againfl  for  a  breach  of  the 
blockade  of  that  port.  When  that  ground  is  taken^ 
it  mufl:  be  fliewn  that  there  was  a  competent  au- 
thority to  impofe  a  blockade ;  fecondly,  that  it  was  in  *" 
fad  impofed ;  and  thirdly,  that  it  was  maintained  ia 
fuch  a  manner,  as  to  lay  upon  the  parties  an  obli* 
gation  of  attending  to  it.  If  thefe  three  points 
are  eftabliihed,  with  refped  to  a  (hip  coming  out  with 
a  cargo  taken  on  board  fubfequait  to  the  block- 
ade, the  onus  frobandi  is  thrown  on  the  party,  to 
prove  that,  though  the  blockade  might  exift,  there 
were  citcumftances  that  would  operate  to  the  releaif 
of  that  particular  veflel,  exempting  her  from  the  pe» 
palty  of  the  law. 

On  the  former  hearing  it  was  contended  that  the 
power  of  impofing  a  blockade  i^  ajttogedier  an  a£t  <^ 

3  B  3  fovercignty 
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The         fovcreignty  which  cannot  be  affumed  or  exercifedby 
a  Commander,   without  fpecial  ^luthority.    But  the 


>w  3<j,  Court  then  ejcpreffecl  its  opinion  that  this  wa*s  a  pofitioa 
not  maintainable  to  that  extent ;  becaufe  a  Commaii- 
der  going  out  to  a  diftant  ftation  may  reafonably  b? 
fuppofed  to  cstrry  with  him  fuch  a  portion  of  fove* 
reign  authority  delegated  to  him,  as  may  be  ncceffa^ 
to  provide  for  th^  e^dgencies  of  the  fervice  on  which 
he  is  employed.  On  ftatioiis  in  t^urope,  vherc 
Government  is  almq/i  at  hanc|  to  fuperintend  and 
direft  the  cpurfe  of  operatjops,  under  which  it  may 
be  expedient  that  particular  hoflilities  fhould  be  car- 
ried on,  It  may  be  different.  But  in  diftant  pvte  of 
the  world  it  cannot  be  difputed,  I  conceive,  diat  a 
commander  muft  be  held  to  carry  with  him  fufficiein 
authority  to  aft,  as  well  againft  the  commerce  of  the 
fsnemy,  as  againft  the  enemy  himfelf,  for  the  more 
immediate  purpofe  of  reduction. 

It  has  been  aifo  farther  contended,  that  the  com- 
mander, in  this  expedition  particularly^  did  not  pot 
fefs  this  a^thority ;  becaufe  it  has  appeared  from  the 
refult  of  a  fubfequent  enquirj»  into  his  conduft,  that 
he  had  aded  irregularly  in  entering  upon  it  without 
•orders.     But  however  irregularly  he  may  have  aSed 
towards  his  own  government,  the  fubfequent  coi- 
duft  of  government  in  adopting  that  enterprize,  by 
direfting  a  further  extenfion  of  that  conqueft,  will 
have  the  effeft  of  legitimating  the  afts  done  by  him, 
fo  far  at  leaft  as  the  fubjefls  of  other  countries  are 
concerned.     The  government  has  not  difclaimed  the 
acquifitions  as  obtained  wrongfully  ;  on  the  contrary 
they  have  recognized  his  afts  by  feizing  MaldonadOy 
and  by  retaining  the  footing  which  had  been  acquired 
for   them     in    that    country,    thereby    cxprcffing 

10  than 
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their  recognition  of -the  fieizure,  as  a  feizure  made  by         The 
the  forces  of  this  country  validly  applied.     I   am  .        ^ 


therefore  of  opinion,  that  the  blockade  is  not  to  be  >v  ?rf, 
impeached  on  the  ground  of  want  of  regular  authority  j 
and  I  have  no  hefitation  in  pronouncing  that,  however 
irregularly  Sir  Home  Popham  may  be  deemed  to  have 
aded  towards  his  own  government,  it  is  that  for  which 
he  is  in  no  manner  anfwerable  to  other  ftates ;  and  that 
it  is  not  open  to  the  individual  fubje£bs  of  other 
countries,  to  difpute  the  validity  of  the  blockade  on 
that  account. 

The  fecond  queftion  that  arlfes  is,  whether  the 
blockade  was  impofed  in  a  legal  form.  All  that  li 
neceflary  to  make  a  notification  effedual  and  valid  is, 
that  it  fhall  be  communicated  in  a  credible  manner ; 
becaufe,  though  one  mode  may  be  more  formal  than 
another,  yet  any  communication  which  brings  it  to 
the  knowledge  of  the  party,  in  a  way  which  could 
leave  no  doubt  in  his  mind  as  to  the  authenticity  of 
the  information,  would  be  that  which  oujjht  to  go- 
vern his  condu£t,  and  will  be  bidding  upon  hini.  Sir 
Home  Popharfi  came  "before  the  pbce  in  June  j  and 
It  appears,  by  his  letters,  that  he  confidered  the 
blockade  to  have  been  impofed  in  Jimey  though  not 
by  notification.  Why  it  was  not  accompanied  with  a 
notification  at  that  time,  we  are  not  informed.  It 
would  have  been  more  regular^  undoubtedly,  as  in- 
deed it  is  at  all  times  more  convenient,  that  it  fhould 
be  deolared  in  a  public  and  diftind  manner,  inilead  of 
being  left  to  creep  out  from  the  confequences  produced 
by  it.     On  the  a3d  of  September ^  however,  it  appears 

that  a  notification  was  fent  into  Monte  Video.     As  to 

<  ■ 

all  that  paiTed  previous  to  that  day,  I  fhall  confider 
i(  as  that  to  which  the  Court  is  in  no  maimer  bound 

»  »  4  to 
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The        to  attend  j  for  I  think  it  is  evident,  from  the  letters 

^''^^^'      of  Sir  Hpm  P^pham^  which  are  produced  by  himfclf, 

junt  3d,      that  (hips  had  been  permitted  to  pafs^  and  that  the 

^^^*  blocjtade,  though  intended  to  commence  in  June,  had 
not  been  kept  up  with  exa^ln^Is  and  uniformity. 
The  ycry  expreffions  requefting  the  governor  to 
piake  it  known  to  neutral  ve0cls,  do  away  the  effed 
of  all  tranfadions  antecedent  to  the  ?3d  September^ 
and  I  look  ypon  tliem  as  wholly  unimportant  to  both 
parlies  (a)«  The  notification  is  made  on  the  a3d  of 
September.  The  ufual  mode  of  commynicating  fnch 
*  intelligencfS  undoubtedly  is,  not  to  the  bo/iile  Govern-^ 
Plenty  but  to  neutral  States,  ^nd  when  tiie  more  rer 
gular  form  is  pra&icable,  it  is  proper  that  it  ibou]4 
be  obferved.  ^ut  h^e  it  was  ppt  practicable.  Sir 
liome  Popbam  took  the  only  method  that  could  be 
adopted,  by  fending  to  the  governor  pf  the  place, 
and  by  deiiring  him  to  make  it  known  to  the  fub- 
je£b  of  neutral  powers,  who  had  no  public  agents  or 
confuls  reiident  there,  to  whom  it  could  be  more 
formally  addreifed.  From  papers  exhibited  in  an- 
pther  cafe  it  appears,  that  the  ftcps  ^hich  the  Gover- 
nor took  were  of  the  mod  formal  and  effedtual  kind 
He  fummpned  all  the  fpreign  Ship-mafters  before 
him,  and  among  them  the  mailer  of  this  veflel.  He 
(Communicated  to  them  the  letter  which  he  had  re? 
ceived,  and  told  them  that  the  port  was  under 
blockade,  and  that  they  mult  take  notice  of  it 
at  their  peril.    They  were  alfp  recjuired  to  fign  a 


(c)  It  had  been  contended  in  argument  that  this  particular 
veflel  bad  rua  in,  in  breach  of  the  blockade^  and  in  defiance  of  the 
Uock^ding  (hips. 

.      -  p^>cr 
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^apar  to  the  eflfed  of  that  notice^  but  they  refined ,      ^ne 

^hat  they  might  not  appear  to  bind  themfelves  by  . 

thfeir  own  yoluutary  ^£t.  Jvnt  3d, 

That  this  notification  was  fent  and  communicated^  is 
^ftablifljed  beyond  coajitradifltion,  by  eyery  part  of  this 
large  bupdle  of  papers^  fo  that  it  was  quite  impoflible 
(hat  any  perfon  in  that  port  could  pretend  ignorance  of 
ihe  blockade.  It  is  not  without  coniiderable  furpi  ife^ 
therefore,  that  I  fee  the  manner  in  which  the  mafter 
pf  this  vefle],  apd  other  perfons  who  have  joined  in 
fm  affidavit  >^  ith  him,  have  exprefled  themfelves.  H^ 
fays,  that  lome  time  in  O^ober  a  notice  was  conunu* 
picated^  as  he  had  heard  ;  when  it  is  quite  n6torio«i$ 
that  it  was  done  twQ  days  after  the  notification  was 
received,  and  in  September.  He  fays  alfo,  that  ^^  tbey 
were  dllovfcd  fourteen  days  to  come  out ;''  whereas  the 
notification  fays  ^^feven^*  and  **  that  be  never  faw  tbf 
letter  J  and  that  it  was  not  notified  infuch  a  manner  as 
made  them  confider  the  place  to  be  under  blockade.'^ 
In  dired  contradiflion  to  all  this,  it  is  abundantly  proved 
by  xhe  certificate  of  the  Spmifh  officer,  ^d  by  the 
petitions  of  different  neutral  m^flers,  that  they  were 
convened  for  the  purpofe  of  hearing  the  letter  nsad^ 
and  that  the  meafure  itfelf  was  perfe£lly  underftood 
by  them,  fmce  it  is  recited  in  dired  terms  in  feveral 
of  their  petitions.  The  manner  in  which  the  mate 
fpeaks  alio,  who  is  the  brother  of  the  mailer,  is  ftiH 
more  extraordinary.  He  fays,  <^  that  he  firft  heard  it 
memipned  on  board  the  {hip  after  their  departure  from 
Monte  VidepJ*  This  is  perfectly  incredible.  With- 
out obferving  farther  on  thefe  inconfiftendes,  I  ain  of 
pinion,  that  the  notification  was  made  in  fuch  a 
manner  as  would  legally  affeft  the  mafljn'  with  an 
obligation  of  obferving  it« 
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The  But  it  is  £ud  that  the  terms  of  the  notification  are  illb 

_  '  ^   gal,  as  containing  an  umvarrantable  limiiation  of  the  gc- 

jm  3d,      neral  rule  of  law,  in  **  requiring  neutral  veffels  to  come 

out  in  feven  days  in  baliaft,  or  with  thofe  cargoes  only 

en  board  which  they  had  carried  in/'     ^t  is  objeded, 

that  the  neutral  maftcrs  were  abridged  of  fome  of  their 

juil  rights  ;  namely,  that  they  might  bring  out  alfo  any 

cargo  which  had  been  taken  on  board  previous  to  the 

notification ;  and  it  is  contended  that  this  will  have  the 

eflfed:  of  invalidating  the  whole  proceeding.    In  fup- 

port .  of  this  argument,  a  reference  has  been  made 

(#)  <ppra,        to  a  cafe  {a)  in  which  a  notice,  irregularly  given 

T«^»  !•  p*  149- '  to  a  neutral  vefTel  on  the  coaft  of  Holland^  by  one 

of  His  Majefty's  officers,  was  he)d  in  this  Court  to 
have  .the  effeft  of  relieving  that  vefiel  from  the  penalty 
tinder  which  fhe  had  fallen. .  But  no  cafes  can  be  mere 
diilinguifhable.  That  was  the  cafe  of  a  vefTel  warned 
by  a  King's  officer,  off  the  coaft  of  Holland^  "  that 
flie  was  not  to  go  into  any  of  the  ports  of  Holland!^ 
Sit  a  time  when  the  port  of  Am/lerdam  alone  was 
under  blockade.  Here  there  is  a  blockade,  properly 
impofed  by  a  perfon  having  authority,  and  righdy  ex- 
prefled  as  to  the  particular  port.  If  there  bad  been 
^  irregularity  leading  to  a  miftake  as  to  the  port, 
which  was  a&ually  placed  under  blockade,  there 
might  have  been  fome  ground  for  expedting  relief  of 
die  f^ipe  kind  from  the  Court,  But  the  blockade  is 
gpod,  pr0  tanto ;  and  the  Court  will  not  vitiate  the 
Qffe£t  of  it,  merely  on  account  t>f  the  omiifion  of  one 
of  the  ^conditions,  under  which  veiTels  might  be  per- 
ipitted  to  go  out.  In  that  cafe  the  irregularity  pro- 
ceeded f/om  an  erroneous  conflrudtion,  put  upon  a 
public  nodficatlon  of  Government,  by  one  of  his 
^ajefty's  officers.    Here  it  was  a  rcibridion  impoii9d 

by 
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by  the  Commander  himfcl£|  who  might  poiTibly  fin4         Tht 
himfelf  under  circumftances  that  would  make  fucb  a        ^^^^ 
reftraint  pcrfeftly  juflifiable,  though  no  fuch  circum-      ^an,  3d, 
ftances  are  ftkted,     I  am  of  opinion,  therefore,  that        '^°^' 
Jthe  notification  was  valid  in  authority,  fufficiently  noti- 
fied, and  not  illegal. 

Then  the  queftion  comes  tp  this,  Whether  th(^ 
plaipiant  can  fhe>v  any  fpecial  circumftances  that  ^ill 
take  off  his  refponfibility  of  obferving  it,  and  relieve 
Jiim  from  the  penalty  of  the  law*  The  cargo  was 
l;aken  in  after  notice,  ^high,  under  the  general  rules  • 
that  have  been  laid  down  in  this  clafs  of  cafes,  is  not 
permitted.  But  it  is  contended,  that,  in  the  com^ 
merce  with  South  America^  a  greater  latitude  muft,  in 
(equity,  be  allowed,  ifrom  the  nature  of  that  trade^ 
That  the  objeft  of  the  voyage  is  principally  to  obtain 
a  returned  cargo,  and  on  that  account  a  liberty  to  gp 
in  (hould  imply  a  liberty  to  come  out  with  a  cargo. . 
That  the  cargo  confifts  chiefly  of  hides  and  iallow^ 
and  other  articles  of  which,  in  warm  climates,  it  would 
be  neceffary  to  defer  the  fhipment  till  the  laft  moment, 
for  their  better  prefervation.  That  the  return  being 
in  goods  of  that  defcription,  a  pofleflio;!  in  ware- 
houfes  as  to  them,  fhould  be  taken  as  equivalent  to 
the  poffelEon  by  fhipment,  to  which  the  Court  has 
confined  the  liberty,  of  coming  out  vwth  a  carg6,  in 
other  cafes.  I  do  not  feel  myfelf  warranted  to  accede 
to  the  confequences^  of  this  mode  of  reafoning.  The 
trade  to  the  colony  of  the  enemy  is  not  one  that  is 
entitled  to  confiderations  of  peculiar  indulgence.  I( 
is  one  not  ordinarily  open,  but  allpwed  only  by  the 
enemy,  as>a  relaxation  for  the  relief  of  their  diftreffes 
proceeding  from  the  war.  It  is  a  trade,  therefore,  , 
%fc'hich  perfons  rcforting  to  it  for  their  own  extraordi^ 
nary  profit  and  advantage,  muft  be  cpntent  to  take, 

wilh 
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The         with  all  the  confcquences  attending  it.     I  do  no( 
,y  feel  that  there  is  any  juft  call  upon  me  to  diftinguilb 

^u»e  3J,  in  their  favour,  or  to  depart  in  this  particular  cafe 
from  thofe  rules  which  the  Court  has  felt  itfelf  under 
the  ncceffity  of  laying  down,  to  prevent  the  continual 
danger  of  being  impofed  upon  by  particular  evidence, 
if  it  was  to  permit  the  exemption  to  be  carried  further 
than  to  a  delivery  on  board  the  Jhip^  Qr  in  lighters.  I 
inuft  therefore  rejed  that  plea. 

Jt  is  then  faid,  that  there  are  other  circumftances 
that  will  defeat  the  operation  of  the  penalty,  namely, 
that  the  blockade  was  irregularly  maintained  by  the 
blockading  force,  in  fuffering  fome  (hips  to  go  in, 
;md  others  tp  come  out,  which  would  tend  to  deceive 
pther  perfons,  and  would  therefore  vitiate  theeffedof 
the  notification.  And  I  confefs,  if  I  was  fatisfied  of 
the  fad  that  fuch  inftances  did  occur,  I  ihould  be  di£> 
pofi^  to  admit  the  concluiion,  that  fuch  a  mode  of 
peeping  up,  or  rather  of  relaxing  the  blockade,  would 
altogether  deflroy  the  efied  of  it.  For  what  is  a 
blockade,  but  a  uniform  unlverfal  excluiion  of  all 
vcilels  not  privileged  by  law  ?  If  fome  are  permitted 
to  pafs,  others  will  have  a  right  to  infer  that  the 
blockade  is  raifed.  If  it  was  (hewn,  therefore,  that 
fliips  not  privileged  by  law  have  been  allowed  to  enter 
or  come  out,  from  motives  of  civility,  or  other  confi* 
derations,  I  ihould  be  difpofed  to  admit  that  other 
parties  woul4  be  juftified  in  prefuming  that  the 
Mockade  had  been  taken  off. 

A  lift  is  exhibited  of  the  number  of  inftances  in 
which  this  is  faid  to  h^ve  occurred*  The  firft  two 
are  of  the  date  of  the  2dth  of  September^  previous  to 
the  notification,  and  therefore  may  i>e  put  out  of  die 
qoeftion.    The  next  is  the  Minerva,  which  appears 

to 
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to  have  been  guilty  of  no  breach  of  blockade  what-        the 
ever.    That  veffel  had  been  detained  and  exammed ;  __,u^ 


but  tiras  driven  in  by  the  violence  of  the  ftorm,  and      7"'"  Jd*. 
is  therefore  no  inftance  of  a  liberty  given  by  Sir  Home 
Popbam  to  go  in.    The  reft  that  follow  are  flavc 
fliips,  with  refpeft  to  which  it  appears  that  Sir  Home 
Papham  had  come  to  the  humane  refolution  of  per* 
mitting  them  to  pafs.    It  would  have  been  better,  un. 
doubtedly^  and  more  regular,  that  this  intention  fhould 
have  been  notified  to  the  governor  in  the  fame  manner 
as  the  blockade  itfelf.    It  would  then  have  been  a 
clear  and  diftinfl  limitation,  and  the  exception  would 
have  been  underftood  according   to   its  proper  li- 
mits ;  becaufe  flave  fhips  are  in  no  manner  privileged 
by  law,  or  put  upon  a  different  footing  from  other 
fhips.     Ihftead  of  ufing  that  precaution,  an  endorfe- 
ment  is  marked  upon  their  papers,  of  which  it  is  pro- 
perly obferved,  that  though  it  begins  by  reciting  a 
particular  reafon^  as  a  want  of  provifions  which  had 
appeared  in  one  inftance,  it  lets  itfelf  out  to  a  general 
liberty  to  all  Jlave  vejfeh  ;  and  it  is  befides  left  open 
to  accident,  whether  fuch  endorfements  would  come 
to  the  knowledge  of  other  parties  or  not.     It  appears 
that  only  one  flave  fhip,  the  Betfey^  did  enter ;  and  I 
think  it  could  not  remain  a  fecret  on  what  grounds 
file  was  permitted  to  go  in*     It  would  naturally  be- 
come  a  fubjeft  of  inquiry.     The  endorfement  would 
be  feen,  and  it  would  be  known  that  this  was  a  par- 
ticular exception,  granted  in  commiferation  of  the 
number  of  human  beings  who  were  on  board  in  dif- 
trefs.    Three  01  her  fliips  of  the  fame  defcription,  that 
had  been  permitted  to  pafs,  were  driven  off  by  the 
order  of  the  Spanijh  Governor.    With  refpeft  to 
thefe,  it  could  not  b^  fuppofed  that  they  were  g:enerai  - 

merchant 
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perfons  in  port  that  they  were  driven  off  as  yeffek  of 
yum  jd,  war  employed  on  fome  hoftile  ftratagem,  and  therefore 
It  could  not  have  refulted  from  the  permifBon  given  to 
them,  that  any  miftake  was  raifed  in  the  minds  of  the 
Spaniards,  or  of  neutral  maflers>  refpe&ing  the  con<> 
tinuance  of  the  blockade. 

Then  it  is  faid,  that  fome  were  permitted  to  go  out] 
but  the  h&  is,  as  far  as  I  under  ft  and  it,  that  none 
were  permitted  to  come  out.  Several  that  attempted 
to  go  out  were  feized  and  detained,  and  afterwards 
liberated.  The  confequence  is  very  different,  whether 
they  were  permitted  to  proceed  unmolelled  in  the  firft 
inllance,  or  whether  the  commander,  having  feized  all^ 
and  afterwards  finding  himfeif  under  pafticular  difficul- 
ties i^a  retaining  poffef&on  of  all,  feleds  acertain  number, 
which  he  conceives  to  be  the  leafl  favourable,  and  diC 
miffes  the  reft.  That  appears  to  have  been  the  fituatioa 
of  Sir  Home  Pofbam.  He  found  himfeif  in  want  of 
men,  and  was  therefore  under  the  neceflity  of  releafing 
fome.  If  this  fele£tion  had  been  exercifed  in  the 
moft  capricious  manner,  it  would  give  the  Rolla  no 
right  to  complain.  If  a  captor  has  detained  A.  and  B. 
is  it  not  an  ad  of  injuitics  to  A.  that  he  releafes  B.  i 
It  can  be  no  renunciation  of  the  blockade,  or  of 
any  other  right  of  war,  as  to  him.  It  is  no 
more  than  an  exercife  of  difcretion  in  the  com* 
mander,  under  circumftances  which  render  that  dif* 
cretion  perfedly  juftifiablc.  There  are  other  circum- 
ftances, on  which  fome  flrefs  has  been  laid— that  Sir 
Home  Popbam  did,  in  a  maimer,  releafe  this  veffel,  and 
refumed  poffeilion  again.  How  does  that  fa6t  turn 
out?   Sir  Home  Popbam  withdrew  his  men,  but  Ae 

papers  were  idetained,  and  the  flup  herfelf  was  within 

the 
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the  pale  of  the  fleet.     He  declined  to  give  any  anfwer 
till  Admiral  Stirling  arrived,  who  had  been  appointed 
to  fucceedhim.     Admiral  Siirlingj  it  appears,  on  his 
arrival,  declared  the  blockade  to  be  at^  an  end ;  but 
that  could  have  no  operation  as  to  its  previous  exiflence, 
nor  affe£):  a  cafe  that  was  already  in  the  poiTeffion  of 
the  law.     As  to  Sir  Home  Fopham^  how  does  it  ftand  ? 
It  is  faid,  that  he  offered  to  releafe,  on  bond,  to  abide 
adjudication ;  but  that  is  rather  an  aflertion  of  his 
right.     It  is  a  bringing  in  for  adjudication^  but  in 
another  form.    It  is  obje£^ed,  that  he  had  declared 
the  fate  of  the  Rdla  fliould  depend  on  the  fate  of  the 
figoUy  which  has  been  reflored,  it  appears,  by  con- 
fent.     If  fuch  a  declaration  was  made  under  an  erro- 
neous underftanding  of  the  law,  or  of  the  fad,  it  will 
not  bind  him,  much  lefs  the  Court  that  has  to  decide 
upon  the  legal  efFed  of  the  circumftances  under  which 
this  veiTel  was  taken.    If  the  fadl  was,  as  it  has  been 
fuggefted,  that  the  cargo  of  the  Figou  appeared  to 
have  been  taken  on  board  previous  to  the  notice,  there 
was  si  Very  reafonable  ground  for  the  confent  that  has 
been  given  in  that  cafe.    I  am  of  opinion,  therefore, 
that  the  blockade  exifted  under  competent  authority ; 
that  it  was  notified  in  a  credible  manner;  and  that  it 
came  to  the  knowledge  of  thefe  parties  in  fuch  a  way 
as  nmft  bind  them ;  thdt  no  circumftances  occurred 
to  invalidate  the  notice  previous  to  the  capture ;  and 
that  nothing  which  happened  (ince  can  have  the  €fffe£k 
of  relieving  this  ship  and  cargo  from  the  penalty  of 
eomiemnationK  « 
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Orders  of  Coun-  HT^^''  ^*^  ^  ^^dJe  of  a  fliip  which  had  failed  in  Febru- 
cii,  y-».7i«8o7'  cry  1 807,  with  a  careco  of  chcefe  and  butter  from 
lint  cvafioH  on  Koiterdam^  oftennbly  for  Smyrna,  but  had  put  into 
Toylge.*'*^""*    Alicantj  as  afferted,  in  diftrefs.     The  outward  cargo 

4n«yag?/l^-  ^^  ^'^^  ^^^^9  ^^  another  cargo  taken  on  board, 
mdiauif  fubfc  T^jth  which  the  veffel  failed  on  a  deftination  to  Cofiw- 

hageriy  and  was  captured  oh  that  voyage*  A  claioivas 

given  for  the  fliip  and  cargo  on  behalf  of  Mr.  R.  Ru^i 

of  AIt$na* 

On  the  part  (f  the  Captors^  the  King^s  Advocstt 
and  Laurence  contended, — That  the  pica  of  diftrcfe 
was  faliified  by  the  manner  in  which  the  entries  ap* 
peared  to  be  made  in  the  log  by  interlineadon ;  that 
the  original  voyage  was  to  be  confidered  as  in  breach 
of  the  inftruftions  of  the  7th  of  January,  and  under 
falfe  papers;  that  iii  analogous  cafes  of  blockade,  a 
veflel  that  had  violated  the  blockade  inwards,  was  (lilt 
liable  to  capture  oil  her  returned  voyage  (a),  thouglr 
m  a  fituation  otherwifc  innocent,  viz.  even  though  ibe 
iras  coming  out  in  ballad* 

On  the  part  of  the  Claimant^  Arnold  and  Adam  ar- 
gued in  fupport  of  the  alleged  excufe»  uad^  whidi 
the  veflel  had  gone  into  AUcant,  that  it  ^was  anrobo* 
rated  by  all  the  witneites  in  the  caufe;  aad  contended^ 


1 

{a)  So  decided  in  the  Waehfamhit^  31  ft  July^  180*  ;  aHb/«« 
ftruSlonf  $XkkJlugu/l ;  alfo  ia  more  ancient  cafes— the  JwigeFrdi' 
Haui  Hit  Good  Hope,  i^\X\  Oaober,  X799;  agteeable  to  the^SflM 
ia  the  FredtrUii  Molks^  vol.  i.  p.  5& 

that 
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ihit  the  fbimer  voyage  was  to  be  taken  as  terminated;        The 
and  that  there  was  no  in](tance  in  whicfr  the  principle  of  ^"i^.^*** 
affedinj^/^^^r^^^^i^a  noxious  voyagehadbeenappKed  .' 

to  a  cafe  like  the  prefent.  Ships  coming  out  in  ballaft  i%oil  * 
had  indeed  been  condemned,  for  a  breach  of  blockade 
inwafds,  in  cafes  of  blockade j  properly  fo  called,  and 
of  fpeclfic  portiy  but  there  the  ^aSiial  breach  of  the 
blockade  continued  to  the  returned  voyage,  except  as 
far  as  a  relaxation  had  been  admitted  in  favour  of 
veflfels  in  ballaft  t  When  that  relaxation  was  withdrawn, 
as  forfeited  by  the  fraudulent  condu£k  of  the  veflel  in 
going  in,  the  cafe  fell  back  into  a  ftate  of  delin-  . 
quency  attaching  on  the  outward  voyage.  The  fame 
reafomng  could  not  be  applied  to  this  cafe.  The  pre- 
•  fent  voyage  was  perfeftly  innocent,  even  under  the 
order  of  the  7th  of  January.  The  principle  of  aflfeft- 
ing  proceeds,  for  offencbs  imputed  to  the  formef 
voyage,  was  a  new  principle,  and  mud  be  applied 
with  great  difadyantage  to  the  claimant*  The  alleged 
delinquency  mufl  in  all  cafes  be  a  remote  a£t,  not 
falling  within  the  fcope  of  the  evidence  ufually 
required  to  be  produced,  refpefting  the  tranfac*- 
tioii  in  which  the  capture  is  made.  The  claimant 
would  therefore  be  taken  by  furprife,  and  would  be 
neceflarily  unprovided  with  evidence,  by  which  he 
might  have  it  in  his  power  \o  repel  the  charge  im« 
puted  to  him. 

Judgment. 

.  Sir  jr.  Scott. — ^The  firft  point  to  be  confidered  in 

this  cafe  is  the  matter  of  hdi  on  which  the  queftion 

of  law  is  raifed.    It  is  a  new  queftion  undoubtedly, 

-  but  fupported  by  fuch  confideratioDiS^  that  if  the  fitds 

voju  vu  •  c  c  arp 
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are  eftablifhed,!  fiiall  feel  no  hefitadon  in  pronouicm^f 
that  they  are  fufficient  to  fubjed  this  ihip  and  cargo  to 
•  condemnation.  It  appears  that  the  vefTel  had  come 
out  of  Rotterdam  under  the  benefit  of  that  indulgence, 
or  limitation  of  the  order  of  the  7th  of  Jamdary,yfliA 
direds  that  the  reftridion  fheuld  not  be  applied  to  vet 
fels  going'  to  a  neutral  port.  To  avoid  the  eflFeft  of  thii 
order^  an  oftenfible  deftination  was  ajfumed  '^  /a  %wfr- 
na }"  but,  as  I  coUefl  front  all  the  circumftances  of 
the  cafe,  without  the  flighteft*  intention  of  going  to 
that  port.  The  fhip  went  to  Alicant^  as  it  is  affertedi 
under  diftrefs,  and  there  the  former  cargo  wasd£ 
pofed  of.  The  mate  and  the  mafter  have  been  en« 
mined,  and  the  account  which  they  give  of  the 
deviation  is,  ^'  that  they  met  with  bad  weather,  vhidi 
obliged  them  to  put  into  Alicantj  where  the  matter 
ibid  the  former  cargo,  and  repaired  the  fhip,  and  pur*, 
chafed  another  cargo."  This  is  the  refult  of  the* 
depofitions,  *that  It  was  merely  an  ail  of  fuctffit)\ 
and  if  that  is  prm^ed,  a  clear  neceflity  will  be  a 
fufficient  juflification  for  every  thing  that  is  doRtJairlj 
and  with  good  faith  j  under  it. 

An  appeal  has  been  made  to  the  papers,  but  thef 
appear  to  me  to  afford  but  very  inadequate  fupport  to 
this  reprefentation.  The  protefl  of  the  mafler  is  made 
on  the  1 9th  of  February^  the  very  day  on  which  the 
bill  of  lading  for  the  prefent  cargo  was  figncd^ 
Mafters  are  ufualfy  ready  enough,  and  rather  impa- 
tient, to  enter  their  protefls,  and  very  properly,  on  the 
firft  opportunity.  But  in  this  inflance  the  raaflcf 
fecms  not  to  have  thought  of  this  important  aft,  till  the 
vefTel  had  been  in  port  a  confiderable  time,  when  the 
tranfcrclion  of  the  former  cargo  was  completed,  and 
^ihen  he  was  preparing  to  fail  on  the  prefent  voyage. 
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The  proteft  dates,  "  that  on  the  2d  of  February  a  land         The 
gale  came  on,  which  broke  their  mizen-maft  and  jib-        bero. 
boom,  &c/'  This  would  be  a  confiderable  damncre.  if  ""        "^ 
true,  and  might  perhaps  be  fuch  as  would  juftify  the        1807. 
unlivery  of  the  cargo  ;  though  it  is  not  every  flight  da- 
mage that  willjuftify  a  matter  in  unloading^  in  an  inter- 
difted  port,  into  which  he  may  be  obliged  to  put  for 
the  purpofe  of  undergoing  flight  repairs,  if  thofe  repairs 
could  be  eflfefled  without  difturbing  the  ftate  of  the 
cargo  on  board. 

The  account  which  is  entered  on  the  log  is  fome- 
thing  different ;  It  is  there  dated,  "  that  the  bowfprit 
and  mizen-maft  broke,"  though  there  is  nothing  in  the 
preceding  entries  refpefting  the  weather,  which  points 
m  any  manner  to  fuch  an  accident.  It  goes  on  through  • 
the  next  day  ftating,  "  that  the  weather  was  overcaft^ 
that  feveral  fhips  were  in  fight  ;**  and  then  again, 
"  our  main-fail  went  to  pieces'*  in  the  fame  fort  of 
unpremeditated  way,  if  I  may  fo  exprefs  it.^  The 
next  day  the  weather  continues  as  before,  but  it  is  not 
defcribed  in  fuch  terms  as  would  induce  us  to  fuppofc 
that  any  apprehenfions  of  danger  were  entertained. 
They  met  a  Ddnijh  frigate,  and  faluted  with  colours; 
but  no  mention  is  made  of  communicating  their  dif- 
trefs,  as  would  be  natural,  for  the  purpofe  of  aflcing 
affiftance  from  a  man  of  war  of  the  country,  to  which 
the  veffel  belonged.  There  is  no  reprefentation  of  any 
fuch  conduft.  The  entries  in  the  log  are  continued 
in  nearly  the  fame  ftrain,  till  we  come  to  fomething 
like  an  infurreftion  of  the  crew,  but  which  is  net  men- 
tioned in  the  proteft,  **  our  men  compelled  me  to  run 
into  AUcant^  on  account  of  the  lofs  of  the  mizen« 
mail  and  bowfprit."' 

CC  a  This 
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Thi$  reprefentadon  is  fo  much  at  variance  with  h« 
fdf,  that  it  amounts,  in  my  cftimationy  almoft  to  a 
direft  contradi&ion.  The  weather  is  not  defcribed 
to  be  fuch  as  would  be  likely  to  raife  ^n  apprehenfioa 

of  danger  to  their  lives,  or  of  injury  to  the  vdW. 
There  were  five  or  fix  other  (hips  in  fight,  and  yet 
there  is  no  mention  of  any  application  being  made  to 
them,  nor  even  to  the  Danijh  frigate  the  next  day, 
whofe  duty  it  would  certainly  have  been  to  afford  aM^ 
ance.  Then  comes  the  laft  entry,  as  to  which,  what- 
ever may  be  faid  of  other  paffages,  I  defy  any  perfon 
to  look  at  thefe  words,  "  obliged  the  majier  to  ruw 
INTO  Alicant,**  without  feeing  that  they  are  are  in- 
terpolated and  entered  at  a  different  time.  The  charges 
for  repairs  done  at  the  port  of  AHcant  amount  at  lad,  it 
appears,  only  to  eighty  dollars^  In  anfwer  to  this  ob- 
je£lion,  it  is  faid,  that  the  principal  repairs  might  be 
deferred,  as  AHcant  might  not  afford  an  opportunity  of 
having  them  done  completely ;  as  if  the  |2;reat  poitot 
AHcant  was  not  equal  to  the  repairs  of  a  veffel  of  nintcy- 
three  tons.  Could  any  affidavit  be  fufficient  to  obtrude 
the  belief  of  this  excufe  on  the  moil  credulous  mind? 
However,  the  repairs,  fuch  as  they  are,  being 
.finiflied,  the  veffel  makes  no  attempt  to  go  to  Smyrna^ 
but  fets  out  again  on  a  voyage  to  Copenhagen^  to  die 
.North  Sea.  Taking  all  thefe  fads  together,  I  have  no 
hefitation  in  pronouncmg  that  the evidenceof  the  log 
is  fufficient  to  convince  me  that  the  excufe  fet  up 
for  running  into  AHcant  is  falfe*  It  is  faid  that  the  log 
was  not  produced  by  Ihe  claimant,  and  could  therefore 
not  be  fabricated  for  purpofes  of  fraud.  But  if  it  is  to 
be  taken  as  falfified  by  the  prepared  or  interpolated  ftatc 

in  which  it  is  exhibited^  I  think  I  may  affume  that 

the 
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the  purpofes  for  which  that  was  done  were  frau-        tb« 
dulent. 

Then  comes  the  queftion  of  law.  Whether  the  ^  T" 
fliip  is  not,  under  fuch  circumftances,  liable  to  con-  i«o7. 
demnation  ?  It  is,  as  already  noticed,  a  new  queftion 
of  confiderable  importance  j  and  more  particularly  if 
it  IS  viewed  in  the  extent  of  the  confequences,  to 
which  it  may  lead,  as  connefted  with  the  prcfcnt 
reftrifted  ftate  of  commerce.  I  am  to  confider,  firft^ 
the  fituation  in  which  the  (hip  was  Ihut  up  at  Rotter^ 
dam.  She  was  in  faft  blockaded  in  the  port  of  Rot» 
terdam^  and  could  not  come  out  with  a  cargo,  \m- 
lefs  going  to  a  neutral  port.  The  permiffion  to  go 
to  a  neutral  port,  if  accepted,  implies  a  contra£l  that 
that  deftination  fhould  be  bond  fide  purfued.  The 
veffel  avails  herfelf  of  the  indulgence,  and  comes 
out  with  at  prpfefTed  intention  of  ading  conformably 
to  the  order.  But  the  fa6t  turns  out  afterwards,  that 
fhe  depoiits  her  cargo  in  a  port,  to  which  fhe 
would  not  have  been  permitted  to  go,  if  the  real 
intention  of  the  voyage  had  been  difclofed.  This  is 
unqueflionably  an  aft  of  perfidy ;  and  I  afk,  by 
what  means  can  the  order  be  maintained,  or  fuch  ' 

a  condud  be  reprelfed,  unlefs  by  the  appHcarion  of 
the  penalty  to  the  fubfequent  voyage  ?  Until .  the 
vefTel  had  aftually  entered  the  interdicted  port,  no- 
thing appeared,  whether  Ihe  was  In  del'tdo^  or  not. 
Cruizers  fee  nothing  ;  She  goes  in,  and  then  the  of- 
fence is  confummated,  and  the  intention  is  for  the., 
firfl  tin\e  declared.  It  is  not  till  the  veflel  comes  oysX 
again,  that  any  opportunity  is  afforded* of  vindicating 
the  law,  and  of  enforcing  the  reftridion  of  thi^s 
prder.  It  is  objefted^  that  if  the  penalty  is  applied  to 
the  fubfequent  voyage,  it  may  travel  on  with  the  veffel 
for  ever.    In  principle,  perhaps,  it  might  not  unjuftly 

C  c  3  be 
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The        be  purfued  further  than  to  the  imn^ediate  voyage  {d)* 

B^fckc.       But  we  all  know  that  in  practice  it  has  not  been  car- 

-        — ~~   xied  further^  than  to  the  voyage  fucceeding,  which 

iiJy!  '     aflFords  the  firft  opportunity  of  enforcing  the  law.     I 

fhall,  therefore,    on  thefe  grounds,    pronounce  the 

jhip  an4  cargo  fubjcd  to  condemnation. 

Prayer  for  the  mailer's  private  adventure,  which 
was  confiderable,  refufcd. 


IM 


,*  (/»}  So  in  an  old  cafe  recorded  in  the  Reports  of  the  Court  of 

Sei&on  in  Scotland.     *'  That  the  (liip  was  taken  in  her  return*  hav* 

ing   taken   contraband    to   the    enemy   in  that  voyage,   which 

is  founded   upon  evident  reafon,  bpcaufe,  that  whilH  (hips  are 

agoing  towards  the  tncmy,  it  is  but  an  intention  of  delinquency 

«ga  nft  the  King^  in  affiiling  his  enemies  ;  but  when  they  fa«vt 

>  ad^ually  gone  in  and  fold  the  contraband^  it  is  deliSum  comaufum  ; 

(h")  pArkmar  v.  and  though  it  might  infer  a  quarrel  againft  the  delinquent,  nohem* 

DtciX*  vol^W      ''^^'*  ^^  couldhe  foundy  yet  the  Uiu  of  natons  h:ith,  for  the  freedom 

p.  529.  oftradiy  alrldged  it  to  the  immediate  return  of  the  fame  voyage^  hecerufk 

guarreJj  would  he  muhiplied  upon  pretence  of  any  former  voyage  f^).** 
(0  43d  W.        .    Agreeable  to  this  diltin6^ion,in  i\veRandert  Bye  (tf),  captured  on 

her  courfe  from  Cette  to  Randers,  it  appeared  that  the  voyage  im* 
mediately  preceding  had  been  from  Marjeilles  to  Cettein  ballaft,  but 
that  the  voyage  pieceding  that  had  been  from  Jilmeira  to  Mar^ 
fellies f  with  ofteniible  papers  to  Triefle.     It  was  argued,  on  the  au- 
thority of  the  Ch:  ijiianjbfrgy  that  the  efft£t  of  the  former  fTaudo- 
lent  deiUnation  would  render  the  vefTcl  liable  on  this  fubfequeot 
V  yage,*  more  particularly  as  the  voyage  pretended  to  have  been 
intcrpofed  was  but  of  very  fliort  extent,  and  only  a  mere  paflage 
from  one  port  of  the  fame  coaft  to  another  ,for  the  purpofe  of  takt 
ing  the  cargo  on  board.     On  the  other  fide  it  was  contended,  thit 
the  circumilance  of  an  intermediate  voyage,  though  in  baUaft, 
raifed  a  ground  of  material  diftin^on,  inafmuch  as  it  had  afforded 
an  opportunity  of  vindicating  the  law  by  capture  on  that  voyage  | 
that  theCourt  had  notextendcd  the  penaltyfanher  than  to  the  unrf 
fubfequent  voyage,  and  would  not  be  difpofed  to  CJ^tcnd  if*    9f| 
decreed.*- Reftitution« 
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/TpHis  was  a  cafe  of  a  demand  of  average  on  the  jihm^t  igainft 
part  of  the  Admiralty,  againft  a  Swedijh  (hip  feized  'llJ^Tx^c^^ 
in  the  port  of  Jlfracombj  on  account  of  the  cargo,  ^^'•»  *"  "«**' 
which  was  feized  and  condenmed  as  Prujftan  pro-  ^emaniied,  for 

i«  !•  rr>'/T«in»i««  part  of  the  car  J* 

perty,  on   the  breaking  out  or  r ruffian  hoitilitie^.  applied  to  tb« 
The  demand  was  to  recover  againft  the  fhip,  the  value  iM^»//^r 
^f  part  of  the  cargo,  which  had  been  applied  to  the  ''""'^* 
reparation  of  the  veffel  in  the  port  of  Ilfracomhy  before 
the  leizure.   The  (hip  had  been  reftored,  on  bail  given 
Xo  .itnfwer  the  adjudication  on  this  referved  queftion« 


,    Judgment. 

Sir  W»  Scott. — This  is  a  claim  of  average  againft  the 
Jhip,  on  the  part  of  the  captors  of  the  cargo,  which 
has  been  condemned  as  P ruffian  property;  The  veflei 
had  been  brought  to  Ilfracomb^  and  was  there  detained, 
but  before  the  feizure,  fome  part  of  the  goods  had 
been  fold  by  the  mafter  to  defray  the  expences  of  the 
repairs  of  the  fhip,  and  that  account  was  clofed  before 
the  feizure*  The  monition  was  firft  taken  out  againjl 
tie  Jhip  and  the  goods  feized^  and  properly,  becaufe 
it  could  not  be  againft  the  cargo  generally.  The  law 
oi  war  operates  by  force,  and.  cannot  be  extended 
beyond  that  which  is  the  objed  of  pra&ical  feizure, 
as  a  tangible  objed,  which  thofe  parts  of  the  cargo 
which  had  be^n  fold  clearly  were  not.  If  the  term 
cargo  was  introduced  afterwards  in  the  fubfequent 
iftages  of  the  proceedings,  it  is  to  be  interpreted  in 
the  fame  fenfe,  of  the  car^o  adually  on  board,  and  cannpt 
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be  taken  more  generally,  as  embracing  the  vhole 
cargo,  or  as  meaning  to  enlarge  the  object  of  the 
proceedings^beyond  what  was  on  board  at  the  time  of 
^'^r      feizure. 

When  the  condemnation  paiTed,  it  was  not  im« 
properly  fuggefted  in  argument,  that  there  might  be  a 
demand  of  average  or  contribution  againft  the  fhip, 
and  that  queftion  was  referved.  The  regiftrar  and 
merchants  have  reported  what  would  be  the  fum  duei 
if  on  the  point  of  law  any  thing  ihould  be  held  to 
be  due  ;  and  that  is  the  queftion  which  the  Court  has 
now  to  determine. 

It  is  a  cafe,  as  far  as  my  experience  goes, 
prima  imprefftanis.  I  do  not  recoUeft  any  inftance  of 
a  demand  of  this  nature,  and  in  this  I  am  confirmed 
by  the  recolleftion  of  the  regiftrar*  Cafes  of  average 
on  the  part  of  the  fliip  agakift  the  cargo  are  not  un- 
frequent,  but  a  demand  of  the  cargo  againft  the  (hip 
is  perfeftly  novel  in  this  Court.  The  diftinfHon  i$ 
obvious.  The  right  of  war,  is  a  right  in  r^,  and  the 
Court  of  prize  accordingly  attends  only  to  the  m 
ipfa^  and  the  onera  attacliing  on  the  property  in 
right  of  pofleftion.  The  ihip  has  the  pofleffion  of  the 
cargo,  which  the  mafter  is  not  bound  to  deliver,  nil 
he  has  been  fatisfied  for  his  demand  of  average,  if  he 
has  fuch,  in  the  fame  manner,  as  for  his  demand  of 
frdght.  He  has  the  re^  ipfa  in  his  polTeffion,  and  may 
legally  detain  it. 

The  captor  fucceeds  to  the  rights  of  the  owner  of 
the  ftiip,  when  that  is  condemned,  and  may  detain 
the  cargo  alfo,  in  virtue  of  thefe  rights  when  they 
exift.  But  with  refpeft  to  the  cargo,  it  is  very  diflfo- 
rent.   That  has  not,  in  any  manner,  a  right  of  poflef- 
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fion  againft  the  (hip  ;  it  may  have  the  jus  in  rerftj.       The 
poflibly,  but  it  has  not  the  jus  in  re^  and  confequently  ^^\ 

no  rig^t  of  detention  exifting  at  the  time  of  felzure.  If  M^y  >&» 
there  is  any  demand  on  that  fide,  it  mufl:  be  enforced 
by  a  new  procefs  ;  there  can  be  no  detention,  and 
confequently  no  right  of  detention.  The  demand 
muft  be  of  that  defgription  6f  interefls  only,  which 
^e  collateral,  and  extrinfie^  and  which  are  to  be  en^ 
forced  on  principles  of  law  of  another  fpecies  and  by  a 
jiew  procefs.  They  are  not  tangible  objeds,  to  which 
the  hand  of  war  can  be  applied,  and  therefore  the  Prize 
Court  will  not  take  notice  of  them.  Indeed,  how 
could  ibe  claim  of  the  cargo  againft  the  fhip  be  en« 
forced  in  this  Court  ?^  If  the  fhip  goes  into  the  coun- 
try of  the  owners  of  the  cargo,  it  may  be  reached  by  - 
procefs  of  another  kind )  but  only  in  virtue  of  an 
implied  contrafl  in  law*  That  is  the  ftate  of  thi$  * 
demand,  it  is  one  that  could  be  enforced  only  in  the 
country  to  which  the  parties  belongs 

It  has  been  faid  in  argument,  that  the  captor  fuc- 
ceeds  to  all  the  rights  attending  the  property,  and  that 
he  is  fubjed  to  all  the  obligations  belonging  to  the  pro« 
perty  feized.  But  this  is  npt  an  accurate  defcrip- 
tion.  It  is  not,  I  conceive,  a  complete  reprefentation 
of  all  the  intereftb  and  obligations  of  the  proprietors 
that  is  devolved  by  a&  of  feizure  on  the  captor. 
The  right  of  capture  attaches,  j^ccording  to  the  flate 
in  which  the  property  is  found;  but  if  a  former 
freight  is  due  to  the  fhip,  the  captor  could  not  txaJBi  \% 
iince  he  has  not  earned  it.  The  owner  of  the  fhip  has 
parted  with  his  lien,  and  muft  look  to  his  remedy  of 
another  fpecies.  Neither  does  the  captor  become  fub- 
]cQi  to  the  obligations  to  which  the  owner  is  liable. 
Antecedent  collateral  contrads,  as  bottomree,  may 

^7  cxifl. 
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Ti)^        exiil,  that  will  not  affe£t  hinl;  he  becojnes  poffeiTed 
,  of  the  res  ipfa  but  without  being  made  liable  to  the 

i^ay  I  ft,  perfonal  contrafts,  in  which  the  proprietor  is  cm 
gaged.  Therefore,  unlefs  it  can  be  (hewn,  that  the 
hand  of  capture  was  employed  on  thefe  goods  in 
quality  of  cargo  {a\  the  Court  cannot  go  back  toaflFcft 
them  in  any  other  charafker.  This  cannot  be  main- 
tained. The  fliip  had  been  totally  reftored,  and  part 
of  the  cargo  had  been  converted  before  feizur^ 
What  has  become  of  it  the  Court  will  not  enquire, 
por  look  back  to  rights  of  this  extrinlic  nature. 

If  the  whole  cargo  had  been  applied  to  the  repairs  of 
a  Ihip  in  a  foreign  port  and  incorporated  with  it,  and 


(h)  hLrch  15,         /<*)  This  principle  was  exemplified  m  tbc  cafe  of  the  Charlotte  (I) 
>^*  an  Atnerican  veffel,  which  had  failed  from  America,  with  a  org© 

of  pitch  and  tar  to  the  Cape  of  Good  Hope,  under  a  falfe  deftinatioa 

.  XQ  Madras  and  a  market  in  India.     The  vcfTel  had  arrived  at  the 

Cope  a  fkort  time  prior  to  the  capture  of  that  fettlement  by  the 

Engljb  forces. — The  chief  part  of  the  cargo  had  been  fold  to  the 

i}2//f  A  Government.     The  proceeds  had  been  depofited»  by  the 

mafter  in  the  hands  of  a  merchant  at  the  Cape^  as  his  agent  theifi 

and  one  hundred  kegs  of  butter,  and  eighty  boxes  of  foap,  hadbem 

purchased  and  ihipped  by  the  mafter,  on  the  joint  account  of  him- 

felf  and  the  co-owner  in  America.     On  the  furrender  of  the  Csfi^ 

the  velTel   and  the  goods  on  board  were  feized^  and  a  bond  vtf 

taken  of  the  agent  to  abide  adjudication  on  the  value  of  the  proceedi 

of  the  cargo  fold  to  the  Dutch  Government.  There  being  00  Vice 

Admirahy  Court  at  that  time  at  the  Cape,  the  cafe  was  brought 

befoie  the  High  Court  of  Admiralty,  when  the  Conn  condemn^ 

the  (hipy  and  the  goods  on  board  belonging  to  the  owners, at  imph- 

•  cated  in  the  zB.  of  carrying  contraband  to  a  fettlement  of  the  eiiem| 

(c\  RefM/le  and    ^'  *^'"  ^^^^^  papers,  which  would  afTcAeven  the  returned  voyage  (f). 

Jfttiy,  fupra,       But  the  Court  held  the  proceeds  of  that  part  of  the  cargo,  which 

^•**  ^  had  been  delivered,  and  had  not  been  fubje^t  to  feiture,  to  be 

not  amenable  to  the  jurifdidlion  of  the  Court,  and  diiniired  that 
part  of  the  cafe. 

the 
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the  veffel  had  afterwards  become  prize,  the  captors        The 

might  have  had  the  benefit  of  that  converfion,  yet ^ 

they  would  not  have  been  fubjeft  to  any  demand  on  ^^^^jf » 
that  account  j  ftill  lefs  could  they  in  that  cafe  fay,  you 
muft  find  m^  a  cargo,  when  in  faft  they  had  received  it 
in  the  amelioration  of  the  fhip.  So  in  fliis  cafe  they  are 
not  entitled  to  demand  the  proceeds  of  a  cargo  applied 
in  the  repairs  of  the  fhip.  I  am  of  opinion,  therefore, 
thai  the  debt,  if  it  is  to  be  fo  called,  due  from  the  veffel 
to  the  owner  of  the  cargo,  is  amongft  thofe  oners, 
which  the  Prize  Court  does  not  notice,  and  that  the 
claimant  of  the  Ihip  is  entitled  to  his  difmiilal, 


THE  LISETTE,  Steg,  Mafter^  fl^^SS*' 

1807. 

^His  was  a  cafe  of  a  veffel  which  had  failed  from  Blockade— 

the  Elbe  to  Tonningen  under  a  charter-party,  to  fh",g'^  $jf',^ 
take  on  board  a  cargo  of  goods  from  Malaga^  which  yjfjjf ^i^^J]** 
were  to  be  fent  from  the  Elbe  in  lighters.   The  goods  ^T""**^  ^"?« 

°^  ^  of  failing  and 

were  accordingly  fo  fhipped,  and  failed  on  the  6th  of  the  capture. 
September^  and  weie  captured  on  the  26th,  a^ier  the 
blockade  of  the  £/^  had  been  notified  to  be  with- 
lirawn,  on  the  25ih  September  i8o6.  • 

• 

On  the  fart  of  the  Claimant,  Arnold  and  Roymfon 
contended — That  the  corpus  deli6li  no  longer  exifted 
at  the  time  of  capture ;  that  the  law  being  at  that 
time  altered  or  annulled,  the  penalty  could  not  at- 
tach ;  that  on  a  fimilar  principle  the  Court  had  held 
^  failing  on  a  defign  to  trade  with  the  polony  of  the 
enemy,  to  be  difcharged  from  the  penalty,  by  the 
change  of  the  charafter  of  the  colony  prior  to  the 
fj^ur^  u;.  ^}i4  the  iamc  manner  th^  fudd^  ce0^on  ^^}^^h»  mpra, 

of 
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The        of  hoftifides  would  exdhguifh  the  right  of  feizing  veffdi 


LiStTTE* 


abfolutely  the  property  of  the  enemy.  By  parity  of  rc8U 
Vec,  5th»      foning,  neutral  vefTels  implicated,  by  the  aft  of  failing 
'  *  in  a  violation  of  the  laws  of  war,  muft  alfo  be  exone- 

rated from  the  penalty  of  the  law  by  the  cejfatm  (f 
bojiilifies^  or,  which  was  the  fame  thing,  by  the  ccaf- 
ing  of  the  offence,  or  of  the  law^  by  which  the  ofc 
fence  was  created.  Whatever  the  intention  of  the 
parties  might  have  been,  if  the  ftate  of  affairs,  ex- 
ifting  at  the  time  of  capture,  was  fo  changed,  as 
not  to  fupport  the  corpus  deliili^  the  penalty  would 
jiot  attach. 

On  the  part  of  the  Captors^  the  Kin^i  Advoatk 
pnd  Lattrence  contended — That  the  offence  was  com- 
pleted by  the  aft  of  failing,  and  it  had  been  d& 
termined,  that  the  breach  of  blockade  incurred  by 
failing,  was  not  difcharged  till  the  termination  of  the 
voyage.  In  this  particular  inftance  the  terms  of 
(A  or^f  ic   the  blockade  (a)  were  fuch,  as  looked  as  much  to 

the  deftination  of  the  veffel  to  the  enemy's  port, 
as  to  the  inmiediate  aft  of  failing  from  the  EM 
That  the  effeft  of  fuch  a  deftination  to  Spain^  which 
was  intended  to  be  prevented,  was  ftill  in  open- 
tioxi  at  the  time  of  capture,  and  it  could  not  there* 
£)re  be  contended  that  the  with-drawing  of  the 
blockade  of  the  Elbe^  after  failing »  could  amount 
to  a  difcharge  of  the  penalties  attaching  on  the  prohi- 
bited voyage,  which  was  ftill  exifling,  as  a'prohilyited 
voyage,  in  its  latter  term^  at  the  time  of  capture* 

In  reply  J  it  was  contetided— That  the  place  of  defti- 
nation was  introduced  oply  as  a  reftriftion,  or  limstaiiiHi 

pn  an  exception,  which  had  been  allowed  to  voyages 

to 
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to  neutral  ports*    That  the  offence  of  breaking  the        The 
blockade  cpuld  not  be  tried  by  a^y  other  confidera-      L"«TTt. 
tions  than  thofe  applying  to  the  exit  from  the  block-      d^.  5tb, 
aded  port.     To  extend  it  to  the  remote  confequences        "*^* 
of  an  ultimate  deftination,  would  be  to  give  fome 
ground  to  the  cavils  of  the  enemy,  who  attempt  to 
confound  the  doftrine  of  blockade  with  general  inter- 
dicts of  entire  coails  and  countries  by  proclamation, 
and  without  the  application  of  aftual  force,  on  which 
the  fyllem  or  blockade,  maintained  by  this  country,     ^ 
has  in  reality  been  founded.     That  If  this  was  the 
corred  view  of  the  offence,  ^s  confined  to  the  exit 
from  the  blockaded  port  alone,  it  would  be  impoffible 
to  diftinguifli  it  from  the  other  cafes  above  alluded 
to,  in  which  the  exiftence  of  the  corpus  deliHi,  at  the 
time  of  feizure,  was  held  to  be  neceffary  to  juftify  the 
application  of  the  penalty. 

On  the  19th  December  the  Court  direfted  this  veffel 
to  be  reftored. 

On  the  ad  Jufy^  1807,  ^^^  ^^  ^^  brought  be- 
fore the  Court  again,  in  rcfpcSt  to  the  cargo,  when 
The  King's  Advocate  and  Laurence  contended— That 
the  queilion  of  blockade  was  ftill  open  as  to  the 
cargo  \  that  the  fhip  had  been  reflored  on  confidera- 
tions  peculiar  to  that  part  of  the  cafe,  as  having  not 
carried  out  any  goods  from  the  blockaded  port ;  that 
the  cargo  had  been  water-borne  out  of  the  blockaded 
port,  and  had,  therefore,  been  guilty  of  a  breach  of 
the  blockade ;  that  the  delinquency  of  breaking  a 
blockade  had  frequently  been  declared  to  continue 
till  the  termination  of  the  voyage ;  that  in  failing  to^ 
wards  a  blockaded  port»  where  the  offence  reded  in 

ifltfint^oa 
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intention  only^  it  might,  perhaps,  be  abfohed  by  the 
.  raifing  of  the  blockade,  during  the  voyage,  becaufc 

the  offence  had  never  been  carried  into  effed.  But 
'  that,  in  the  prefent  cafe,  the  whole  offence  had  been 

completed,  and  miift  be  held  flill  to  exi(t  2Bz  ground 

of  condemnation  till  the  termination  of  the  voyage. 

On  the  fart  of  the  Claimant^  Arnold  and  RoUr^m 
contended — ^That  the  queflion  of  blockade  had  beea 
fully  agitated  on  the  former  hearing,  and  that  tbe 
reflitution  of  the  fhip  had   paffcd  on  that  qoeftion 
only ;  that  the  diftindion  between  the  intention  on  the 
inward  voyage,   and  the  offbnce    of  having  oSuaBj 
failed  outy  would  not  avail,  becaufe  it  had  been  fI^ 
qnently  determined,  that  the  aft  of  failing  y^r  a  i/iol- 
aded  port,  wais  fomethimj  more  than  mere  intention. 
Ic  was  confidered  as  an  overt  ad,  by  which  tbe  delb 
quency  was  fully  incurred.     There  was  therefore  no 
ground  for  any  diftinSion  between  cafes  of  failing  /a- 
wards,  or  fromy  a  blockaded  port^  with  refpefi  to 
which  the  blockade  itfelf  had  been  relaxed.    The  w- 
return  of  peace  before  capture,  would  enure  to  the 
protedion  of  all  veffels,  that  had  aSually  failed  in  a 
ftate  amenable  to  the  right   of  war.     The*  right  of 
war  would   be   extingulfhed  againft   them,    though 
the  (hip   or  cargo  had  been   liable   at  the    tiae  of 
failing,    as  the  property  of  the   enemy,  or  on  ac- 
count of  the  contraband  nature  of  the  trade  (4 

^  '  That 


tm 


(i}  ^»f.5,x|o7«         (a)    a    queftion    «f  this    kind    has  fince  (5)     occurred) 

and  received  the  decifion  of  the  Court,  ia  the  cafe  of  tbe 
Trende  So/Ire,  Mtffen,  a  Danj/b  velTel  claimed  for  the  Royal  Dmfi 
College  of  Commerce,  captuird^fii^  I4»  18069  at  the  Cape  of  G^d 
Hope,  where  the  veffel  had  touched,  on  an  ulterior  deflinatton  to 
Tranqvitar,  wilh  a  cargo  of  cordagCf  and  tar,  gin,  iroD,  and  wise, 

tad 
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That  the  penalty  could  not,  in  this  inftance,  continue         The 
longer  than  in  other  analogous  cafes  where  if}e  right 


of       Dec.  5ih, 
-^  i8o6- 
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and  with  difpatches  on  board  from  Mr.  Schlmmelpenmncl ,  theMini- 
fter  of 'State  in  Holland,  for  Governor  Jonfen,  at  the  Cape  of  Good 
Hope,  The  veflel  arrived  at  the  Cape^  after  that  fettlement 
had  furrendered  to  the  Briij/b  forces,  and  v^as  there  feized  as  prize. 
On  the  pait  of  the  Captor,  the  King^s  Advocate  and  Arnold  con- 
tended, that  a  vefl*el  was  not  at  liberty  to  go  to  an  enemy's  port» 
having  articles  of  contraband  on  board,  under  an  afferted  intention 
of  proceeding  on  an  ulterior  deflination.  That  though  the  fettle^^ 
ment  had  become  Brlt'i/h,  the  penalty  would  not  be  defeated,  as  the 
intention  and  the  a6^  continued  the  fame  ;  that  there  was  no  cafe 
in  which  fuch  a  diftindlibn  had  been  allowed  on  the  queftion  of 
contraband.  The  difUnfiion^  which  had  been  admitted  in  blockade 
cafes^  ftood  altogether  on  particular  grounds,  as  arifing  out  of  a 
clab  of  cafes  depending  on  the  blockade  of  neutral  ports^  in  which 
the  Court  had  expreffed  a  difpofition  to  admit  all  favourable 
diftmctions.  This,  on  the  contrary,  was  an  offence  of  a  noxious 
nature,  and  not  entitled  to  any  indulgence.—  On  the  other  fideZ^tf- 
ttnce  and  Stoddart  adverted  to  the  fa6^s  of  the  cafe,  ao  tending  to 
exculpate  the  Danl/b  College  of  Commerce  from  any  intention  of 
delivering  the  naval  (lores  at  the  Cape^  or  from  being  privy'to  the 
conveyaDce  of  the  Dutch  difpatches,  and  contended,  that,  on  th« 
interpretation  to  be  put  upon  their  a£ls,  it  might  be  a  queftion, 
whether  a  great  commercial  company,  trading  under  the  authority 
of  its  own  government,  and  fending  out  ftores  for  the  Dani/h 
fcttlements  in  the  eaft,  could  juflly  be  fefiralned^  on  the  fame  terms 
IS  individuals^  from  touching  at  an  enemy *8  .port  for  provifions, 
notwithflanding  there  might  be  on  board  articles  that  could  not 
be  carried  to  that  port  for  fale?  That  the  declarations  of  a  public 
company,  as  to  its  intentions,  were  more  entitled  to  credit  and  re- 
fpe6l  than  the  declarations  ^of  individuals ;  that,  with  refpect  to 
any  forcible  application  of  fuch  articles  to  the  ufe  of  the  enemy 
that  might  be  apprehended,  there  was  alfo  lefs  dangef  that  fuch  a 
conftraint  would  be  put  upon  them,  when  going  in  that  manner 
under  the  fpecial  protection  of  the  (late.  That  this  quedion  was 
rendered  unneceflary,  however,  by  the  date  of  the  capture,  which' 
did  not  take  place  till  the  X4th  May,  1806,  when  the  Cape  was 
in  Brittfb  poiFcflioti;    That  the  offeiice  of  carrying  fuch  articles  to' 

an 
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$f  nJOar  violated  had  itfelf  ceaf^d  to  ext/l  before  tii< 
time  of  capture/ 
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an  enemy's  port  v^s  no  longer  in  exiftence.    The  delidum  wis 

done  away^  as  the  Court  had  held  in  analogous  cafes  (a).    Tlut 

and  the  IJfitte,  the  Judgment  of  the  Court,  in  the  blockade  cafes,  was  ftiidtyk 

•  point,  and  did  not  ftand  on  fpecial  grounds  of  lenity  and  foikar 

toce,  but  on  the  juil  application  of  a  general  ruU  of  law. 

On  the  topics  hercjiatejf  The  Court  obfi^nred,  "  If  the  port  hid 
continued  Dutch,  a.perfon  could  not,  I  think,  have  been  at  liberty 
to  carry  thither  articles  of  a  contraband  nature,  under  an  intentkm 
of  felling  other  innocent  commodities  only>  and  of  proceeding  with 
the  contraband  articles  to  a  port  of  ulterior  deftination.  But  before 
the  (hip  arrives,  a  circumftance  takes  place  which  completely  dif- 
charges  the  whole  guilt.  Becaufe,  from  the  moment  when  the  Caft 
became  a  Britt/h  poffeffion,  the  goods  loft  their  nature  of  contn- 
band.  They  were  going  into  t)ie  poiTeflion  of  a  Briti/b  fettlement  * 
and  the  confequence  of  any^pre-emption  that  could  be  put  upon 
them,  would  be  Britt/h  pre-emption.  It  has  been  {aid  that  this  is  I 
principle  which  the  Court  has  not  applied  to  cafes  of  contraband; 
and  that  theCourt,  in  applying  it  to  cafes  of  blockade,  did  it  only  in 
confideration  of  the  particular  hardfhips  confeqnent  on  that  clafs  of 
caf^s.  But  I  am  not  aware  of  any  material  diftinftion ;  becaufe  die 
principle  on  which  the  Court  proceeded  was,  that  there  muft  be  i 
deliSum  exifting  at  the  moment  of  feizure  to  fuftain  the  penalty. 
It  is  faid  that  the  offence  was  confummated  by  the  a&  of  fnling, 
and  fo  it  might  be  with  refped  to  the  defign  of  the  party,  and  if  the 
feizure  had  been  made  whilil  the  offence  continued,  the  propeity 
would  have  been  fubjedt  to  condemnation.  But  when  the 
c1iara£fcer  of  the  goods  is  altered^  and .  they  are  no  longer  to 
be  confidered  as  contraband^  going  to  tlie  port  of  an  enemyj 
it  is  not  enough  to  fay  that  they  were  going  under  an  illegal  iKtut* 
Hon.  There  may  be  the  mens  rea,  not  accompanied  by  the 
•  a£b  of  going  to  an  enemy's  port*  1  am  of  opinion  there&rei 
that  the  fame  rule  does  apply  to  cafes  of  contraband,  and  Qpoa 
the  fame  principle  on  which  it  has  been  applied  in  thofe  of  block- 
ade ;  I  am  not  aware  of  any  cafes  in  which  the  penalty  of  contnbaad 
bas  been  inflided  on  goods  not  in  Je&Qo^  except  in  the  recent  clafs  of 
cafes  refpe&ing  the  proceeds  of  contraband  carried  outward  with 
falfe  papers.  Buton  what  principle  have  thofe  decifionsbeen  founded^ 
^  ^^\  •**-«^  ♦»>«  ricrht  af  ci^iuie  having  bcea  deirauded  in  the 

origiiul 
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Sir  IT.  5r0/^.— *Thig  (hip  was  taken  on  a  voyage  from  —— 
Tonningen  to  Malaga^  but  a  voyage  accompanied  ixdtfa        jg^^^, ' 
this  fed  that  flie  had  gone  from  Hamburgh  to  Tonnin^ 
genj  under  a  charter  party  formed  at  Hamburgh  for  this 
ulterior  voyage,  and  had  there  taken  on  board  the  cargo, 
which  was  brought  from  Hamburgh  in  Kghters.     The  • 

Court  has  already  reftored  the  ffaip. .  But  it  is  faid  that 
this  pafTed  on  grounds  which  will  hot  apply  to  the 
cargo ;  that  the  fhip  had  gone  from  Hamburgh  in  baU 
lafiy  but  that  the  goods  are  to  be  confidered  as  taken 
in  one  uninterrupted  voyage,  commencing  in  an  ac-  . 
tual  breach  of  the  blockade,  and  continuing  as  the 
fame  identical  (hipment,  on  the  original  deftination, 
from  the  blockaded  port  to  Spain. 

It  isimpoflible  not  to  feel,  with  feme  concern, for  the 
reftraints  which  the  neceffiries  of  war,  as  arifmg  out  of  ,. 
the  political  ftate  of  the  world,  have  compelled  this 
country  to  impofe  on  neutral  trade,  in  the  fyftem  9f  . 
blockade,  as  it  is  now  applied  to  a  great  part  of  the 
coaft  of  Europe^  to  the  ports  of  friendly  ftates,  whof^ 
merchants  are  continually  making  applications,  that  are 
favourably  attended  to  by  the  Qovernment  of  this 
country.  It  is  extremely  defirable  that  quefliohs  of 
this  nature  fhould  find  their  way  to  tbe  ultimate  judg« 

wpSffX  yoj9i^f  the  opportunity  ftould  be  ejctended  to  the  rtr 
turned  yojsige.  Here  the  opportunity  has  been  afforded  tiU  tl^e 
eharader  of  the  port  of  deftiuadon  became  Srttt/h,  yiVL  that  time  > 
^  liability  attached  ;  after  that^  though  the  intention  is  confnm* 
|aafeed»tbe»iaa]iiafeariaddefe&tn.thebo^y4uidfubftasioe  of  th* 
cf«ooe»  Jb  .^  h^x  th^vgfc  apt  im  .tbr  int^t.  { tm  pf  flyfniof 
tM it  Ja a 4ilch^rn,  and  a co^ipl^eacquii^t^  jthat  long  befm^ 
^  time  of  fei2ure  thefe  go«^  had  loft  their  noxious  charader  ot 
l^oing  91  contraband  to  in  enemy'a  port. 

VOX*.  TX«  D  i>  ttcnt 
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the         tntnl  of  the  Court  of  Appeal ;  and  -that  the  pru^ciplcs 
tuiTTi.     ^hich  this  Court  has  thought  itfelf  warranted,  under 
j^tc.  5th,       occafions  of  peculiar  difEculty,  to  lay  down  may  fe 
**®"*        correfted  or  aiErmed.     In  blockades  of  this  defcrij)- 
tion,  which  are  applied  to  the  ports  of  neutral  and 
amicable  ftates,  I  feel  it  to  be  my  duty  to  prefs  them 
as  lightly  as  poflible ;  yet  I  have  been  compelled  in 
principle  to  hold,  that  when  goods  are  brought  dom 
from  the  blockaded  port  to  a  neighbouring  pcrti  m 
purpofe  to  be  Ihipped  for  the  enemy *s  country,  an  ad» 
venture  fo  conduced  is  neverthelefs  a  breach  of  the 
blockade;  how  far  that  principle  will  be  affirmed  by 
the  ftiperior  Court  I  cannot  fay.    This  fliip  hovievtf 
has  been  reflored,  on  grounds  that  have  been  dated  in 
argument.    The  diftindion  which  is  now  taken  be- 
tween the  cafe  of  the  fhip,  and  the  cargo,  cannot  I 
think,  be  fuftained.  In  the  former  cafe  of  the  Charity 
00  Supra,       Sopbia  [a),  both  the  ihip  and  the  cargo  were  con- 

demned )  and  this  Ibip  had  been  engaged  in  precifely 
the  fame  courfe  of  trade.  Th^  mafler  had  taken  cm 
board  the  cargo,  knowing  it  to  have  come  from  fte- 
iurgh^  in  breach  of  the  blockade,  and  under  an  engag^ 
nient  to  carryiton  to  the  ultimate  port  of  illegal  deftiffiu 
tjon.  One  vifible  diftinftion  of  fa£l  between  the  taro 
cafes  is  immaterial,  viz.  that  this  veifel  had  gone  fiom 
Hamburgh  in  ballaft,  whilft  in  the  former  cafe,  the  Hf 
had  ,a  few  articles  on  board,  though  the"  bulk  of  the 
cargo  was,  in  that  cafe  alfo  taken  in  at  Tonningen, 
There  is  no  doubt  then,  that  this  veffel  muft  have  been 
condemned  upon  the  authority  of  that  cafe,  unle& 
one  other  material  diftindion  of  £id  had  exified^ 
leading  to  a  rule  of  law  to  which  the  Court  is  ftroogly 
idifpofed  to  adhere— It  is  this^  that  this  veflei  was  not 

captured 
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c&ptured  till  the  blockade  had  ceafed.     It  is  laid  that 
the  offence  was  cofifiiniriiated  by  the  aft  of  laifing  j 
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fo  it  is  in  a  certain  fenfe.  •  But  the  ihip  was  not  taken  -  j>€c:  ^^if^ 
/^  deliSloy  and  1  have  not  had  any  cafe  pointed  .out  to  *  ^^'^ 
qie^  in  which  the  Court  has  pronounced  an  unfavour;- 
ahle  judgment  on  a  fhip  feized  for  the  breach  i£ , 
a  by^g^ne  blockade.  I  know  of  no  fuch  <afe ;  an(I 
certainly  the  fame /^afon  for  rigour  does  not  exiftj 
becaufe  the  blockade  being  goz^e,  the  necef&ty  o^f  ap^ 
plying  (he  penalty  to  prevent  future  tranfgreffion  lean- 
not  coatinue.  That  was  the  grcrond  on  which  my 
opinion  was  formed,  in  reiloring  the  fhip,  though  I 
did  not  theix  exprefs  my  reafons  for  that  judgment^ 
in  a  cafe  that  came  on  at  the  conclufion  of  a  very 
long  and  laborious  fitting.  It  is  true,  as  has  been  ob^ 
ferved,  that  the  offence  incurred  by  a  breach  of 
Uockade  generally  remains  during  the  voyage.  But  ^ 
That  muft  be  underftood  as  fubje&  to  the  condidon, 
that  the  blockade  itfelf  continues.  When  the  block* 
ade  is  raifedj  a  veil  is  t|irown  over  every  thing  that 
has  been  done,  and  the  veffel  is  no  longer  taken  in 
4elido.  Tht  delidum  may  have  been  completed  at  one 
period,  but  it  is  by  fubfequent  events  entirely  done 
away.  On  thefe  confiderations  I  pronounce  that  this 
cargo  is  not  fubjed  to  condemdation  on  the  ground 
of  the  blockade. 

Further  proof  ordered  of  the  property* 
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^"li^j!*^  ^'^^^  MINERVA,  Knuttell,  Mafter. 

Tuw.h:tj€'ifajkif>  •T'His  ^as  a  cafe  of  a  veffcl  under  Knifhdujtn  colours, 
encm'y/wHift'*  .  ^^  claimed  fof  Couut  5frtt/«cit  Lord  of  ^m>. 
lyiogiiianrurni  jjaufcn.  is  i  fliip  htelv  piirchafed  by  him  in  A^ri^ 

por:  ro  which  it  •''  ^-  ,  .. 

h^d  fled  fu^  re-  1 807,  in  the  port  of  Bergen^  and  coming,  as  it  was 
ufe,  c.  nvM  .  ^jjj^j.j^^^  'according  to  his  diredions,  to  the  river  y^ife, 

the  port  of  Knipbnufen.  It  appeared,  that  at  the  time 
6f  the  cftipturc  the  veflel  was  failing  towards  the  fWerf, 
and  jibout  ten  or  twelve  miles  from  the  co^ft  of /iW- 
l^nd ;  that  Ihe  h^'d  beien  a  Dutch  (hip  of  v)ar^  be- 
longing to  the  Dutch  Eaji  India  Company,  that  had 
been  chaced  ilito  North  Bergen^  after  an  atlbn  withi 
Britijb  frigate  at  the  beginning  of  the  war,  and  had 
-been  I}ing  in  that  port  ever  fince.  ' 

On  the  part  of  the  Captors^  ttx  Kirrg^j  Advocate  and 
Laurence  adverted  to  the  circumftances  in  which  the 
ihip  *ras  found,  failing  du-eftly  for  the  TexeU  ^ 
under  the  management  of  a  native  Duich?fkin,  who 
had  been  fent  from  Holland  to  take  poiTeflion  of  the 
veffel,  and  coiftended  that  it  was  fcarcely  aedibk 
that  a  neutral  perfon,  having  a  real  intercd  to  fupport, 
would  exppfe  the  management  of  a  fliip,  acquired 
under  fuch  particular  circumftances,  to  the  further 
fufpicion  that  muft  arife  from  the  charafter  offtc 
mafter  put  on  board,  and  the  courfe  which  the  "vcffd 
was  purfuing  at  the  time  of  capture.  Doubts  of  that 
nature,  however,  might  fafcly  be  waived,  out  of  w* 
fpcft  for  the  diftinguiflied  perfo.i  in  whcfe  name  the 
claim  was  given,  fince  it  would  be  fufficient  to  contend, 
that  he  had  been  drawn,  inadvertently,  no  doubt, 
into  a  purchafe  ^hich  could  not  be  fuftained  in  the 
Prize  Court  of  this  country.  It  was  the  purchafe  of 
aa  cn^ny's  ve^  of  war,  lying  imprijoned  in  a  neutral 

..        •  pon, 
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port,  from  whence  (he  was  unable  to  efcape,  A  veffel 
pnder  tliefe  circumflances  was    not  an  objefl:  fairly 
within  the  range  of  commercial  fpcculation;  and  if  any 
pardcular  argument  was  required  to  (hew  the  noxious 
confcquences  that  might  be  likely  to  refult  from  fuch 
a  praftice,  it  was  abundantly  fupplied  from  the  courfe 
of  thi3  tranfaftion,  which  fhewed  evidently  where  fuch 
a.  liberty  might  be  expefted  to  end.     The  veffel  was 
;  aQually  proceeding  to  the  port  of  her  own  country^ 
where,  with  the  addition  of  a  few  guns,  which  alfo 
might  have  been  brought  from  Bergen  by   feparate 
opportunities,  flie  might  be  reftored  again  to  her  fta- 
tion  in  the  Dutch  marine  as  an  18  gun  frigate,  ready 
for  war.     In  oppofition  to  thefe  fafts,  it  was  not  com- 
petent to  aver  the  purity  and  innocence  of    Count 
Bentinck^s  intention.     They  are  not  impeachable.  Thp 
veffel  fo   acquired  had  been  entrufted  to  the  manage* 
ment  of  a  Dutch   mailer,  and  it  refted  with  him  ra- 
Jther  than  with  the  owrer,  to  determine  in  what  man* 
ner  flie  would  be  employed.     The  conduft  of  tbp 
nufter  had  decided  the  queftion^  becaufe  it  appeared 
clearly  that  he  was  going,  at  the  time  of  capture,  intp 
the  port  of  HcllanJ^ 
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In  fypport  of  the  claim  Arnold  and  Robinfon  con- 
tended—That  it  was  a  tranfaftion,  which  could  not  be 
fhewn  to  fall  unde):  any  principle  that  had  yet  led  to 
condemnation  in  this  Court,  or  the  Court  of  Appeal. 
The  claim,  had  received  the  fandion  of  Count  Ben-^ 
iincky  in  perfon,  who  was  at,  the,  prefent  time  in  this 
country  j  and  the  account  which  had  been  fumiflied 
of  the  hiftory  of  this  tranfadkion,  would  fufEdently 
obviate  the  alarm  and  apprehenfion  of  danger  that 
'Was  exprcffed  with  regard  to  the  confequences  of  fuch' 
a  prance*    The  Court,  therefore,  would  not  preclude 

D  D  3  Count 
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*  Til*         CouAt  Bentinck  from  the  opportunity  of  exphinlng 

'^'*^^     the  circumftapces  of  this  tranfatUon. 

^iir  I  tth,         Thefafts alluddd  to, which  were  allowed  to  be  Itated, 

'  *'^'         thoughnot  admitted  fprmallyin  the  way  of  farther  proof, 

were,  thattheyeflel  had  been*  long  ago.difpofed  of,ai  ih^ 

breaking  up  of  the  Dutch  Eajl  Iniiia  Company.^  to  indi-. 

.   yidualSi  on  whofe  account  (he  had  fmce  continued  ia 

the  port  of  Bergen.     It   wa*  from  thefe  perfons,  aD4 

not  from  the  Government;  of  Hollandy   or  from  any 

pub  ic  Company,  that  the  purchafe  was  made.,  The 

6bje£l  of  that  purchafe  was"  ftated  to  be  for  the  pur- 

pofe  of  employing  the  veffel  in  the  Wcji  India  trade  tp 

St.  Thomas;:  as  it  was  k;now5i,  from  other  cafes,  that 

Count  Bentinck  had  applied  himfelf  to  th^  encouragft 

ment  of  the  navigation  of  the  port  qf  Kniphaufen^ 

and  had,  as  an  example  to.  his  fubj^fts,  embarked  him- 

"ielf  in  commercial  adventures  to  a  confiderable  extent} 

that  as  to  the  proximity  of  the  veffel,  at  the  time  of 

Capturcj^  to  the  Dutch,  coaft,  that  had  happened  onlj 

from  the 'inexperience  of  the  mafter,  who  was  an  old 

ttian,  uttufed  tp  the  navigation  of  ^  veffel  of  this 

buTh,  and  who  had,  on  that  account,    overfliot  his. 

reckoning ;  that  the  mafter  was  in  reality  employed 

•  only  to  bring  the  yeffel  from  Bergen  to  Kniphavfen^ 

where  another  perfon   had    b^en  appointed  to  nja^- 
'gate  her  in  the  Weji  India  trad^.        ■  -  y  ^  -      . 

It  was  prayed  that  the  Court  would  permit  tbefc 
feds  to  be  regularly  fubftantiated. 

Sir  W.,  5f (?//— This,  queftion  arifes  on  the  purchafe 

of  a  veffel;  \^hich  is  afferted.  to  have  been  made  by  a 

.   highly  diftinguiflied  perfon,  defcribed  to  be  the  Prince 

pf  Kniphaufen,    The  circumflances  of  the  tranfaftipn 

arc  thefe:,— It    is    ftated   by  all   the  witneffes  that 

'      ^  .    .        the 
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\t  (hip  had  been  a  vefiel    of  war,  belonging  to        TU 
le  Gbvemmcnr  of  Hollahdy  ot  to  that  great  branch       '^^^^^^ 
of  the  (late,  the  Eq/i  India  Cdfnpany;  and  it  appears    Aug.m)^., 
that  the  crew  were  all  hired  at  Amfterdam  to  go  to 
'  ffergen^  and  •*  to  bring  heme  an  Eajh  Indiajbipy    The 
accpuut  which,  one  of  the  witnefles  gives  is  very  na« 
tural  on  this  fubjed ;  he  fays  ^*  that  he  was  hired  to 
bring  ^0171^  an  Eaji  India  (hip^  and  to  his  great  fur« 
prize  fo^nd  that  it  was  a  (loop  of  war,  and  expref&c} 
his.apprehen(lons  as  to  the  confequences/'  as  well  he 
might.  It  is  clear  alfo,  from  other  parts  of  the  evidencoi 
that  this  velTel  had  «been  a  Butch  fliip  of  war  that  had 
niaintained  a  confiid  with  a  Britijh  frigate,  and  had 
^been  driven  into  Bergen^  where  (he  had  remained  fealed 
up  ever  fmce,  for  nearly  three  years. 

The  firft  queftion  is,  Whether  fuch  a  purchafe  can 
be  legally  made  ?  I  am  not  aware  of  any  cafe  iu 
this  Court,  or  in  the  Court  of  Appeal,  in  which  the 
legality  of  fuch  a  purchafe,  has.  .been  recognized. 
There  h^ve  been  cafes  of  merchant  veJfeU  driven 
into  ports  out  of  which  they  could  not  efcape,  an4 
there  fold,  in  which,  aftqr  m^ch  di(cu(fioii,  andr 
fome  hefitation  of  opinion,  the  validity  of  the  pur« 
chafe  has  been  fuHained.    Such  cafes  (^),  I  beijiever 

did 

■  ■         *  I  ■  i  ■  ■        ' 

(tf)  The  Nteu^e  Friend/chap,  Knnttd  (fi)t  ^nd  Qther  liutdi  m  Lonff,  Ttli 
fliipsy  that  had  been  lying  with  their  cargoes  on  board^  at  Curacoa,  -W^rcA  1786. 
near  two  years  in  ezpe£lation  of  convoy,  and  were  afferted  to  have 
been  fold  in  that  fituation  to  Itnperal  fub]e£U>  and  other  peutral 


From  a  note  of  the  Nten^veVriendfibap,  which  feema  to  haw 
b^en  the  firft  of  thai  dafs  of  cafes,  it  appears  that  the  point  of  law 
was  ftrongly  argued.  On  the  part  of  the  claimant  fome  prece<» 
^tl  were  cited,  efpecially  the  FelkUy  in  1 756»  a  Frauh  fliip 
which  hful  fiiiled  from  Martimco^  and  had  put  into  Ca£%9  and  wat 
^kere  foldy  ^^  was  afterwards  taken  and  condemned^  as  no( 

o  D  4  proved 
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this  Court,  or  the  Coui^t  of  Appeal.  But  whether  thi 
Aui.  ritb^  purchafe  of  a  veifel  of  this  deferiptibH^  bvilt  for  waA^ 
'  ^^'  and  employed  as  fuch,  and  now  rendered  insapabUd 
a£ling,  as.  a  ihip  of  war,  by  the  arms  of  the  other  Bdft 
ligerent^  and  driven  into  a  neutral  port  for  fliflte^*^ 
Whether  the  pufchafe  6f  fuch  a  ihip,  I  fay,  ato !« 
allowed,  which  fiiall  enable  the  enemy  f6  far  to  rdcui 
himfelf  from  the  difadvantage  into  which  he  h^  falle&i 
at  to  have  the  value  at  leaft  reftorcd  to  h:m  by  a  ncn- 
tral  purchafer^  is  a  queftidn  on  which  I  fiiall  wait  for 
the  a\ithority  of  the  .Superior  Court,  before  I  admk  the 
Validity  of  fuch  a  transfer.  Thai  a  private  ittcrchafflt 
could  lawfully  do  this,  I  fhall  tiot  hold,  till  1 
am  fo  inftrudled  by  the  Superior  Court.  ThaH 
Sovereign :  Prince  fliould  embark  in  fucJi  a  tranf. 
iftion,  uhlefe  under  fuch  guards  as  would  effeftualiy 
remove  all  poffibility  of  abufe,  is  what,  but  for  ibc 
inftance  before  us,  could  fcarccly  have  been  ex- 
peft^.  *  Some  commuhicatioh,  at  leaft,  wc  might 
fuppofe  would  be  made  to  the  Belligerent  GiiVeitt* 
tnent,  accompanied  with  a  difclofure  of  every  draiili* 
ffance  cf  caution,  that  ihould  exclude  the  fu^jrctea- 
of  what  is  always  to  be  apprehended,  the  dangclr  *f 
Ach  a  veffel  finding  her  way  back  again  into  the  naty 
of  her  own  cdiSitry,  It  has  not  appeared  to  my  f ecJU 
leflrion,  in  any  cafe  before  the  Court,  that  C^\ 
peniinck  was  the  owner  of  merchant  veflels,  of  iW* 
he  was  engaged,,  as  we  know  fome  ttaUan  V^^\ 
have  been,  in  mercantile  adv«ntures%    This  pewtl*^ 

proved  to  be  Spai^  property^    Bat  ths^  judgaieiit  n^f^fff^ 
in  tbe  Conn  of  Appeal.  L  0*  •"* 

In  the  Nieii'w  Vrienflfchap,  the  Court  of  Art>eal  'fi»ft«  W  ^\ 
inclined  rather  to*  the  afgiknent  ot  the  chimaft,  hut  did  W>t  ff^/; 
any  decifioif,  VLprin  thb  •Qu^ftfen  it  hW,  iftrMitfg^hl  (ert»«"^ 
eoudeoBQiitibD^tft  t(MlUit^Adidhiim)ourt»  txpr^lfion^f^ 
^4^*^:fiftrotf  of  an  adual  honafid^  traniftr. 

i» 
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j»  nbt  tiWatefial  tircumftancc,  ftrrtlitr  than  as  it  may        n* 
t&d  a  HttJc  tb  the  impTotebility  of  the  prefent  twttit    ^^*"''*^ 
di^ion,  i^hhour  much  affedmg  thcprindpte  on  which     ji^s-tixh, 
t  Aall  determittc  this  cafe,  the  iflegality  of  fuch  a       '^^ 
purchafci    tt  is  the  purchafe  of  i  (hip  of  war  lying 
in  the  port  of  Bergeity  with  eighteen  guns  and  ammu* 
nition,  of  wl^ich  fourteen  p:unY  and  the  ammunition 
are  taken  out  for  the  mere  convenience  of  conveyante. 
Can  fuch  things  be  allowed  to  be  transferred  as  arti* 
ties  of  commerce,  and  under  the  known  prelTure  under 
which  iht  enemy^^  marine  ha$  laboured  i    It  can,  at 
moft,  only  be  expefted  to  be  allowed  under  aH  xiro 
cumftances  of  communicated  preventive  caution^  thai 
might  fecure  the  belligerent  from  the  juft  apprehenfion 
of  abufe,   which  I  have  before  ftated ;  fome  previous 
acquiefcence  fignified  on  the  part  of  the  belligerent 
government — fome  confent  obtained,  upon  an  entire 
difclofure  of.  the  intention  fully  fubftahtiated. 

Now  what  is  the  courfe  of  this  tranfaftion?  Has 
any  fuch  communication  been  made  ?  or  any  fuch  ac*< 
quiefcence  fignified  ?  nothing  appears  to  either  effbft, 
Js  there  any  perfon  fent  from  the  neutral  port,  whofe 
(;hara£ler  in  the  fervice  of  his  fovereign  might  afford 
iny  guarantee  or  proteftion  agaihft  abufe  ?  No  fuch 
^ing.  On  the  contrary,  the  whole  contraft  has  been'* 
cimled  'on  at  Afn/ferJam,  md  the  management  of  the 
ieifel  is  at  laft  entrafted  to  an  old  Bufchman^  who, 
AlOUgh  he  lays  ?»e  is  burlier  of  Kiuphaujen,  has  never 
hx  hfe  foot  in  that  fdace.  I  cato  hardly  perfuzcde  my- 
fM  that  thetre  waft  not  havetfeen  fome  impdfition 
pra^Etifedin  this  ^OSm^  fintel  cannot  conceive  that  the 
Utig^  Petfbn  for  whom  the  daim  is  given,  and  whdt 
is,  no  ijotibt,  defiroos  trf  preferviug,  with  md^  per- 
ftjft  honour,  liis  relations  dF  imiity  with  this  country, 
flftndd  t^tita  Yeifel  of  this  defcriptlon  into  the  hands 
o^  fuch   a   mailer  as  ihis  i^    accempanied  by  a 

.9  ^tw 
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The         crew  all  packed  up  at  Anxfierdam.    Admitting,  as  we 
Minerva.     ^TixiSi^  that  he  was  privy  to   ihs  purchafe,  we  can 
"3^  nth,,     hardly  doubt,  at  the  fame  time,  that  thole  peifons 
'^'*^'        who  have  haS  the  management  of  this  bufmefs,  have 
conducted  it  in  a  manner  very  oppofite  to  his  inclina- 
tions and  intcrcfts. 

Where  is  the  veffel  found  ?  The  mate  fays, "  within 

'  »  

two,  or  two  and  a  half  Dutch  miles  of  the  Vlte ;"  and 
the  raafter,  who  takes  the  utmpft  latitude,  admits, 
^'  within  four."  In  the  month  of  June^  and  in  fuch 
weather  as  wc  have  notorioufly  had  duiing  ihat  month, 
that  a  man  fhould  not  find  his  way  into  the  hit^ 
without  getting  immediately  clofe  to  the  land  of /&/• 

.  land^  that  he  (hould  be  found  in  this  fituation,  with- 
out  having  attempted  to  alter  his  courle,  or  to  retrace 
his  (leps,  and  that  he  (hould  be  continuing  to  (leer  on 
towards  the  coad  of  Holland^  though  it  is  not  pretended 
that  he  did  not  know  where  he  was,  are  fuch  circum- 
fiances  as  convince  me  that  fome  impofitioh  has  been 
practifed.  To  fay  precifely  what  it  is,  may  be  prefump- 
4U0US}  though  all  the  circumftances  tend  to.eftablilka 
belief  that  the  parties,  entrufted  with  the  execution  of 
this  projed,  looked  to  a  reflitution  of  this  (hip  into  the 
pofTeiuon  of  Holland.  I  cannot  doubt  that  there  has 
been  fome  impofition  pradifed  on  the  Auguft  Perfo^ 
y^hofe  name  has  been  lifed.  If  there  are  any  circum* 
'  fiances  which  can  be  brought  forward  on  tl^s  part  to 

elucidate  this  tranfa&ion,.they  wi^  he  addre0ed  with 
better  cffeft  tq  the  Superipr  Tribunal,  which  may  be 
jpompofe4  of  perfpns  better  enabled  to  judge  of  the 
condud  of  peifons  {n  t^i^  elevated  ftation  than  I  <A 
ponfider  myfelf  tQ  be.  My  judgment  is,  that  the 
tranfa£tion  of  thiis  purchafe,  taking  it  to  have  beei) 

.  made,  has  l)een  conducted  ji^  a  n^anner  that  canfiot 
be  confidered  as  l€^h  Ciai^Teje^ed? 


^ 
/ 
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THE  NEPTUNUS,  ^acHman,  Mafter. 


1S07.  . 


'T'his  was  one  of  an  important  clafs  of  cafes  of  Trade  with  ihe 
Swedijb  fhips^  captured  on  a  voyage  ftom  the  panTfanaUyiti 
ports  of  Sweden  to  Amjierdam  with  cargoes  of  pitch  ^^^.l^'J^im 
^d  tar*  in  which  the  queftion  turned  on  the  eflFcft  of  ^"^  *'"i'f'  ~ 

./T-  r  •  Ctiiiftruaion  of 

a  modified  permiflion  oi  trade  with  the  common  cne-  r»v  term  iono- 
my,  tn  mno(^t  arttclesy  on  the  part  of  an  ally  m  the  5  ^^^^  treaiy, 
vaf. 


&c 


On  the  part  of  the  Captor ^^  the  King^s  Advocate  and 
Laurence  contended  to  the  effed  of  the  argument  in 
the  cafe  of  t^e  Elednora  Wilbelmina{a\  that  this  was  a  («)Sopm»p.3ss. 
fiiipment  of  articles  in  their  nature  contraband ;  that 
they  could  derive  no  protedion  from  the  ftipulations 
of  the  Swedijh  treaty,  which  were  made  with  reference 
only  to  the  iituation  of  one  party  being  neutral  $ 
whereas  Sweden  has  been  in  conjunction  with  this 
country  in  hoftilities  againft  Francs,  and  her  allies  ;  - 
that  an  Or<l§r  of  Council  had  iffued  for  the  permiflion 
^f  trade  of  ^iv^ijh,  fubje£l$,  in  innocent  articles, 
which  muft  be  the  rule  fo^  the  Court,  and  cannot  be 
confidered  to  extend  to  articles  of  thisi  nature ;  ths^ 
thk  dipment  being  i^ripped  oV^M  protection,  either 
from  the  treaty,  or  the  recent  Order  of  Council »  muft 
&11  back  into  its  natural  contraband  charader,  being 
j|.  ihipment  of  naysd  ftpres  goin^  to  2^  port  of  military 
,t:(iuipment, 

".    On  the  part  of  the  Claimant^  Arnold  and  l^obmfon 
^contended — ^That  the  correfpondence  which  had  paffed 
between  the  Secretary  of  State  and  the  Swedijb  Minis- 
ter 
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^   ,     tcr  went  farther,  to  fhew  the  view  in  which  thcfc  ar« 
^KVTowvft^    tides  were  confidered  as  innocent^  and  permitted  as 

^  ,a  and  14.  ^^^^»  ^Y  ^^^  Government  of  Sweden  j  that  they  would 
^^*  in  that  charafter  be  entitled  to  the  prote£doQ  of  the 
treaty,  as  a  trade  excepted  from  hoftility  by  the  fpc* 
cial  permiffion  of  the  Swedijh  Government.  Tliat  if 
the  treaty  was  put  out  of  the  qucftion,  the  character 
of  articles  of  this  defcription,  being  the  produce  of 
Sweden^  would  revert  to  the  ftate  in  which  it  had 
long  ftood,  previous  to  the  treaty,  as  a  'uexata  fuejlio 
between  the  two  countries.  That  if  ^^e  adhered  to 
the  interpretation  of  conlidering  them  as  contraband, 
jn  the  hands  of  neutral  merchants,  the  cafe  of  m 
allied  enemy  prefents  a  favourable,  rather  than  an 
unfavourable  diftln^lion,  inafmuch  as  it  muft  ftand 
clear  of  fufpicion  as  to  the  intention  with  which  the 
trade  was  carried  on.  In  refpeft  to  neutral  merchants, 
the  penalty  of  contraband  is  applied  with  flriSnefs  to 
'troimtcraft  the  wilful  adhering  to  the  enemy,  which 
•may  be  imputable  to  their  motives.  In  the  cafe 
'of  an  allied  enemy,  there  is  the  flxongcft  gua- 
rantee for  the  defign  with  which  fuch  a  trade  is  per- 
knitted.  It  is,  therefore,  to  be  confidered  rather  as  a 
«nifunderftanding  in  the  mode  of  conducing  the 
.'joint  operations  of  the  war,  which  is  to  be  cor* 
reded  by  amicable  ezpaftuiation,  and  not  by 
a  reeourfe  to  rules  framed  for  the  correfiion  of 
abufes,  in  the  cbnduft  of  parties  in  a  fituation  tot^J 
:ditfereQt. 

Judgment. 

:     Su-  William  SeM.-^Tim  is  the  cafe  of  a  ihip,  P^ 
cargo  of  pitch  and  tar,  going  from  Gottenkur^  V^ 

JtfUfterdam^  on  which  feveral  queitiona^arifes  fi^  f 

to 
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to  th:  liberty  of  carrymg  fuch  cargoes  under  the  pre*        Tbe 
fent  fituation  of  this  country  and  Sweden ;  and  fc-      ^^  **^ 


condly,  whether  there  is  any  thing  of  a  fpecial  nature  ^-  f  s  aad  t^* 
to  vary  the  general  rule  which  would  be  otherwife        *  ^' 
applicable  to  the  cafe.     The  right  of  carrying  pitch 
tind  tar  has  long  been  a  fubjed  of  much  contention, 
this  country  contending  that  they  were  to  be  confi* 
dered  as  contraband,  Sweden^  on  the  contrary,  main*- 
taining,  that  they  were  not  contraband  when  they  were . 
the  produce  of  the  exporting  country.  After  long  and 
paflionate  difcuffion  on  this  fubjed,  which  has  irritated 
the  feelings  of  the  two  countries  for  two  centuries,  a 
fort  of  compromife  was  at  length  adopted,  and  the  late 
treaty  was  formed  as  a  kind  of  middle  term,  in  winch 
both  parties  abated  fomething  of  their  original  prettiih- 
fions.  It  was  agreed  that  thefe  articles  fhould  be  con* 
ndere4  not  as  abfolutely  contraband,  nor  yet  as  entirdjf 
free  ai>d  innocent,  but  as  liable  to  this  exercife  of  the 
fight  of  war,  ^'  that  they  fhould  be  fubjed  to  feizure  for 
frc'^entption***  This  was  the  fubftance  of  the  treaty  that 
ivas  formed  for  the  regulation  of  the  trade  of  Svfidtn^ 
v^en  that  country  w;|is  at  peace,  and  in  a  ftateof  ncu^ 
,  trality  towards  each  of  the  belligerent  powers. 

That,  however,  is  not  the  prefent  Htuadon  of  the 

two  cotttftries,  lince  Sweden  has  long  been  engaged* 

xArith  this  country  in  hoftility   againit   a    common 

i^nemy.    The  queftionj  diei^fore,  is  to  be  tatei-np  aa 

.^RSblrifat^r^undS)  as  depending  on  the  general  prinoi- 

pies  belonging  to  fudh  a  ftaxe  of  warlike  confederaqr, 

-<3n  SKrhat  %a8  pafibd^belween  the  two  courts  jmmedi- 

•aitc^y  tipptidible  t6K\A^  fitb}ea»  atid  bh  the  public  orders 

:^«i^icih  iiatt^  tBb^^br  the  r«g^kltioH^f  trade.  ItJs  ^vidl 

iltBOwn  dia  a  dedairatton  of  hoftility  naturally  carries 

tftithit  ^Xk  4tS«ttiQlMi  «f  Wi  commercial  ioMrcouiit ; 

it 
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it  leaves  the  belligerent  countries  in  a  ftate  that  is  io- 

confiftent  with  the  relations  of  commerce.    This  i$ 

4/i^.  I  a  (04 14,  the  natural  refult  of  a  ftate  of  w^r,  and  it  is  by  no 
•«•'• .      means  ncceffary  that  there  (hould  be  a  fpecial  inter- 
di£tioa  of  commerce  to  produce  this  eSeft.    At  iht 
fame  time  it  has  happened^  (ince  the  world  has  grom 
more  commercial  that  a  pradice  has  crept  in  of  ad- 
mitting particular  relaxations ;  and  if  one  Hate  only 
is  at  war,  no  injury  is  committed  to  any  other  ftate.  It 
is  of  no  importance  to  other  nations,  how  much  a  (ingie 
Belligerent  choofes  to  weaken  and  dilute  his  own  rights. 
But  it  is  otherwife  when  allied  nations  are  purfuing  t 
common  caufe  againft  a  common  .enemy.     Between 
them  it  mud  be  taken  as  an  implied,  if  not  an  expre& 
concrafb,  that  one  ftate  fliall  not  do  any  thing  to  de- 
feat the  general  object.    If  one  ftate  admits  itsfubjefU 
to  carry  on  an  uninterrupted  trade  with  the  enemy, 
the  confequence  may  be  'that  it  will  fupply  (hat  aid 
and  comf$rt  to  the  enemy,  efpecially  if  it  is  an  enemy 
.^epe^ding,  like  Holland^  very  materially  on  the  le* 
fource$  of  foreign  commerce,  which  may  be,  very  in- 
jurious to  the  profecution  of  the  common  caufe,  and 
the  interefts  of  its  Ally.    Jt  ihould  feem,  that  it  is  not 
enough,  therefore,  to  fay  that  the  one  ftate  has  allowed 
this  pradice  to  its  own  fubjeds ;  it  flioukl  appear  to  be 

at  lead  deiirable  that  it  could  be  ftiewn,  that  either  the 

• 

pra&ice  is  of  fuch  a  nature,  as  can  in  no  manner  inter* 
•  fere  with  the  common  operations,  or  that  it  has  the 
,  allowance  of  the  confederate  ftate. 

If  Sweden  and  Holland  are  at  war,  there  is  no  oco 
?  iion.  for  a  fpedai  prohibitiob,  as  is  intiQiatcd  in  Mr. 
.  Alderber^%  letter*  But  if  it  is  taken  ob  the  evidence 
:  of  the  correQ>ondence,  that  the  S(wed{/k^  ^j€X\isx}£Oii 
I  ha«  given  an  ezpreEs  liberty  to  its  fubjc^  to  i^eight 
:(  vcffeb 
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vfeflels^f  the  ports  ofHoiland,  this  muft  ncceffarily    ,^,^^ 
admit  of  fome  limitarions ;  for  caii  it  be  maintained. 


under  ;  the  latitude    of   that   expreffion,    that  they  ^f-^/g^^^**. 
might  icarry  gunpowder,    or   any  other  article  in  a 
ftate  of  preparation  for  the  purpofes  of  war  ?  It  is  nc* 
enough  to  fay,  that  it  is  the  natural  produce  of  the 
Country,  becaufe  that  principle  muft  have  its  limits  in 
acknowledged  principles  of  felf-defence  on  the  part  of 
the  allied  belligerent.     Suppofe  the  cafe  of  a  country 
fo  unfortunately  framed  by  nature  as  to  produce  no-, 
thing  but  fulphur,  wood,  and  nitre,  or  that  iron  was 
the  only  produdion,  can  it  be  faid  that  the  inhabit- 
ants of  that  country  fliould  be  at  liberty  to  export  their 
own  manufacture  of  gunpowder  or  cannon  to  the  ports 
of  the  enemy  ?  There  muft  be  fome  limitation  affigned 
'   to  pretenfions    of  this   kmd.      Where  are  they  to 
be  found  ?  In  the  order  that  has  been  iffued  by  our 
own  government  (a),  reciting  **  that  information  had  Jjo^y**^'* 
been  received  that  Sweden  allows  a  trade  in  innocent 
articles  only," and  conftrming  the  liberty  of  tradeto  that 
.  extent.  It  appears  from  Mr.  Canning*^  letter,  that  fome 
difcuflion  had  taken  place  on  this  fubjed  between  the 
Secretary  of  State  and  the  Swuedijb  Minifter,  in  which  a 
confident  perfuafion  is  expreffed  on  the  part  of  this^ 
Government,  that  Sweden  could  not  mean  to  fiaffer  a 
fupply  of  fuzvaljiores  to  be  carried  to  the  ports  of  the 
enemy.       That   being   the   conftruftion  which   this 
Government  has  put  upon  the  permiffion,    it  muft 
be  binding  on  this  Court.    Permiilion  is  underftood  to 
be  granted  for  innocent  articles,  but  with    an   ex- 
clufion.  of  naval  ftores.      Then  waiving  the  que& 
^on  df  contraband,  it  is  fufEcient  to  a(k,  whether  the 
articles^  of  whidi  this  car^o  is  compofed^  &U  under 


PW«   *         -         •      • 
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The        the  defcriptioa  of  Mval  ilQm^  w4  ibiit  i»  a  quettcA 
^'^•^•-    which  anfwcrs  ii(el£ 


^f.  It  and  t4»  b  »  fai4  that  the  terms  of  the  letter  foem  tx>  le- 
"^'^  ibnrc  the  confid^ratipn  of  n^val  Hor^t  for  fturthor  dit 
ciifl^n^ .  and  the  Cpurc  is  requefted  to  fiifpend  $$ 
.^dgment  till  that  dilcuffion  has  taken  place.  But 
it  IS  npt  to  be  inferred  from  the  rcqueft  made  &r 
additional  fccurity,  on  the  part  of  this  countiy, 
that  we  (hould  fufpend  opr  own  de<^:uratiop  cm 
the  fufcjed^^  which  ^  ejcprefled  in  definite  terms. 
.Nothing  ia  r^^ferved  as  to  the  queflion,  whether  {Htcb 
.and  tar  are  to  t>e  coni^red  as  innocent  articles 
or  not.  That  ia  exprefsiy  determined  by  the  re- 
(bridioa  4>f  naval  and  military  (tores;  regarding 
vhich  it  cannot  admit  of  a  doubt  that  thefe  ardcies 
axe  to  be  included  under  that  defcription.  I  am  of 
opinion,  that,  where  fuch  articles  o^cur^  thoiigh 
the  word  contraband  may  be  kept  out  of  figbti 
the  Court  is  bound  to  confider  them  as  (f  the  natMn 
£f  CQUirahand,  in  iucb  a  fenfe,  as  renders  it  impoffihk 
that  th^  could  he  included  imder  the  deTaription  of 
innocent  aiticles. 

This  is  the  general  prindple  that  I  feel  myfidf 
bound  to  apply  to  the  whole  clafs.  .And  in  no  inu 
fiance  can  the  penalty  of  conjSfcation  be  applied  wick 
more  propriety,  than  in  this  jBrft  cafe  whifh  occun^ 
ia  which  the  parties  exporting  thefe  articles  to  the 
fOiemy,  are  BrJtiJb  fubjeds,  domiciled  in  Sweden.  U 
has  been  decided  both  in  this  Court  and  ia  jtbe  CiHtft 
of  Appeal,  that  though  z  \Britf(b  iubjed,  fsfid^l 
abroad,  may  engage  generally  m  trade  wiih  ibit  tpm^t 
he  cannot  carry  on  fuch  a  t^de ;  iu  artidea  pf  a  CRT 
traband  nature*      The.  (Jjities.  i^f  ,«Httiafife  Jjoml 
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with  thera,  fo  aa  to  reftraki  them  from-  fupplying        The 
articles  of  that  kind  to  the  enemy.     This,  however,    ^'^'^^''^'' 
i  -only  mention  as  an  aggravation  of  this  particular  j^yg.  12  and  14^ 
cafe.    On  the  general  queftion  I  have  no  hefitation        *  ^^* 
ID  pronouncing  that  the  pitch  and  tar  will  be  fubje£b 
to  condemnation; 

But.  it  is  contended  that  the  innocent  parts  of  the^ 
cargo  alfo,  and  the  fliip  herfelf,  will  be  fubjeft  to  con- 
demnation^ on  the  known  prii^ciple,  that  thf  infection 
of  contraband  extends  alfo  to  all  interefls  included  in 
the  fame  ckdm,  on  behalf  of  the  fame  proprietor* 
I  could  affent  to  that  argument  if  the  cafe  ftood 
only  on    the  general    lawj    but  when  I   look  to 
the  order  of  Government,   I   find  **  that  all  other 
goods  are  direSled  to  be  rejiond*^    So  with  regard  to 
the  fhip  :  It  has  been  uniformly  held  on  general  prin-* 
ciples,  that  the  v^lTel   belonging  to  the  proprietor 
of  contraband  goods  is  liable  to  confifcation.     But 
the  order  itfelf,   in  directing  the  reftitulion  of  aU 
other  goods ^  implies  that  this  clafs  of  cafes  is  not  to  be 
decided,  ftriftly,  on  the  general  principle  of  contrabands 
Swedijh  veffels  have  been  allowed  to  go  to  the  ports  of 
the  enemy  with  permitted  goods,  and  this  country 
has  acquiefced  in  that  indulgence.    I  (hall  not,  there* 
fore,  apply  the  principles  of  contraband  to  the  fhip, 
under  this  modified  ftate  of  the  general  rule. 

There  is  one  parcel  of  goods,  I  perceive,  in  which 
the  bill  of  lading  has  been  endorfed  over  to  the  con- 
fignee  in  Holland^  and  the  malter,  in  his  depofition, 
fays,  **  that  he  believes  th^y  would  have  become  the 
property  of  the  confignee  on  arrival.**  This,  I 
fOnccive,  is  fuch  a  transfer  of  the  property,  as 
will  render  thofc  particular  goods  liable  to  con- « 
fifi^sfioo.  Thai  innocent  goods,  it  appears,  were  gQ# 
Big  under  a  fpecial  licence  granted  by  the  King  of  • 

VOL.  VI .  u  M.  HolUmd 
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Th«         Holland  to  Anderfen  and  Co.  at  Amfterdam^  to  import 
NiyTvwm.    ^  certain  number  of  cargoes  in  Swedijh  fliips.    Thk 


^f.  12  and  14,  has  fo  much  the  appearance  vof  a  fpecial  indultOy  that 
^  ^^'  It  may  not  be  without  its  confequcnce  in  determiniog 
on  the  national  charafter  of  a  trade  fo  carried  on, 
even  on  the  part  of  Swedijh  fubjefts.  If  it  is 
prefled^  I  (hall  require  fome  explanation  to  be  given 
of  the  nature  of  thefe  licences,  and  of  the  manner  is 
which  they  are  obtained  and  applied. 


^g,  M^ana  ,7,  ^jjj.  SANSOM;  Stevens,  Matter. 

Salvage  on  re-     ^pHis  was  a  cafe  of  an  American  (hip  that  had  been 

Caprurc  of  iKti-        J[^  1  r 

trai  propc.tjr,  captured  on  the  25th  of  June  1847,  on  a  voyage 

of  the  dccne  of  from  Amfiefdam  to  Falmoutby  by  a  Spanijh  privateer, 
ai^A^.*.  i3c6,    ^^j^^  ^^  decree  of  the  21ft  November^  1806,  againll 

Britijh  commerce,  and  had,  on  the  3d  of  June  follow- 
ing, been  re-captured  afterwards,  and  brought  to  Erf 
land. 

On  the  part  of  the  Re-captors^  the  King^s  Advocait 
and  Robin/on  contended — ^That,  on  the  fame  principle 
on  which  the  Court  had  decreed  falvage  in  fome 
late  Danijh  cafes  (^),    on  re-capture   from    French 

feizure, 


{h)  Junt  II.  {a)  The  Familten  and  the  Emamul(h)^  Datii/b  vefleb  fForo  Dm- 

ic)^Muj  t$,       marif  to  EngkuuL^'Alio  the  jllert  (c)f  EngRib  (hip,  iirom  Mi- 
'  ^^'  jaJori  to  London^    Cargo  claimed  for  merchants  at  MagaJortfOi 

reilored  on  falvage. — In  the  Damjh  cafes^  a  certificate  iroffl  tbe 
Chamber  of  Commerce  at  CtpenbageHf  dated  i  ith  June  xSofi  wii 
introduced,  ftating  <<  that  o£Bcial  intelligence  had  been  received^ 
that  up  to  the  X9th  of  Decmhn  laft»  no  alteratioQ  had  been  nade 
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feizirte)  it  would  alfo  give  falvage  on  re-captuf e  frotil        the 
Spanijh  cruizers-     That  nation  had  aSed  in   concert  ^ 


with,  or  rather  in  obedience,  ioFrance^  in  their  attempts  ^"i*  i*  J»ndi7# 
to  enforce  the  decree  of  the  ^  1  ft  N$vemberi  It  app^ared^ 
alfo,  from  a  paper  on  board,  in  the  natu^ie  of  a  pr(h 
ces  verbal  of  what  pafled  at  ihe  time  of  capture^ 
that  the  captain  of  the  Spanijb  privateer  alleged  this  ' 
particular  ground  of  capture,  and  afked  the  American 
captain  if  he  did  not  know  that  England  was  under 
blockade. 

On  the  other ^de^  Laurence  and  Jenner^  argued  on 
the  general  principle,  that  falvage  on  neutral  property 
was  not  given,  unlefs  on  very  fpecial  grounds.  Tha^ 
in  the  former  cafe,  it  had  been  almoft  admitted,  that 
American  cafes  would  form  an  exception  to  other  cafes 
of  recapture  under  the  decree  of  the  21ft  November^ 
fince  it  was  underftood,  that  there  had  been  a  treaty^ 
or  fpecific  aflurance  given  by  France ^  that  American 
i^effels  ihould  not  be  mokfted  in  their  courfe  xo^Eng* 
iandi  that  this  was  fo  generally  credited,  as  to  have 
been  made  the  bails  pf  much  negotiation  in  the  fettM^ 
ment  of  our  commercial  differences  with  America. 

In  reply  it  was /aid — That  what  had  pafled  relativt 
to  American  cafes,  was  merely  hypothetical,  and  for 
the  purpofe  of  ihewing  that  if  fuch  an  exemption  did 
exift,  it  was  yery  diftinguifhable  from  the  privilege 
claimed  for  Damjb  veiTels,  on  the  mere  aflertion 
of  the  certificate  that  was  then  introduced.    It  was. 


in  tlie  Fntuh  decrees  previouflj  ifTued  tefpediog  captures,  and  that 
therefore  neither  the  French  privateers  nor  ihips  of  war  had,  up  to 
the  ab^ve  mentioned  date,  been  authorized  to  feize  at  fea,  and 
•any  tatofVtu^i}  pons  neutral  fiiips  failing  from  m  to  £ft^Jb]^€nUs'* 

xs  a  in 


fflit 
SaHmm. 
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In  thofe  cafes  ezprefsly  indmated  by  the  Court,  thatJf 
fuch  a  privilege  was  claimed  under  treaty  or  agree* 
•Ar^,  1%  and  17,  ment,  the  treaty  ivould  be  expeSed  to  be  produced, 

that  it  might  appear  to  what  extent,  and  under  what 
conditions,  fuch  an  exception  to  the  general  operadon 
^f  the  decree  had  been  conceded. 

At  the  condufion  of  the  argument  Laurence  prayed 
A-»That  the  cafe  might  (band  over  till  enqtiiry  couU 
be  made  of  the  American  Mixiifler.  On  a  fubfiequent 
day,  a  letter  (^j")  was  introduced  from  theMinifter  of  Ma- 
rine to  General  Armftrangj  the  American  ambafiador  at 
Taris.  The  efftft  of  this  communicadon  was  further 
argued. 


See  A|>pendir, 
No.  I. 


l%thjitgaf/0 


JUOOIUKT. 

Sir  WilUam  ScotU — This  queftion  arifea  on  the  re* 
capture  of  an  American  fliip  and  cargo,  deftined  origi* 
nally  to  Fahnowthy  and  retaken  out  of  the  bands  of  a 
Spani/k  privateer,  which  had  made  the  capture  on  the 
grounds  of  their  liabiUty  to  condemnatioa  for  tiaii* 
ing  to  this  country.  I  hare  looked  over  the  letter  of 
Ik  Hiafter  of  the  privateer,  which  feems  to  haie 
been  written  with  a  view  of  giving  a  rqrefiBatadon  of 
his  proceedings  to  his  owners.  As  far  as  I  can  coiled 
of  this  perfon's  charafter  from  that  letter,  he  appear^ 
TO  be  a  man  nthei  of  fuperior  eduotdon  in  bis  daCi 
of  life ;  and  it  is  perfe£tly  clear  that,  in  the  mi&d 
of  thb  peribn,  on  their  arrival  in  Spain^  notUpg 
nore  would  be  necejQ&ry  than  die  mere  formality  of 
a  legal  psooeeding,  to  obtain  condeomadon  as  prise 
t^Libe^captors.  It  appears  alfo  by  afroces  verbal^  which 
was  drawn  up,  reciting  the  particulars  of  the  feizure, 
that  the  queflion  was  put  to  the  American  mailer^ 
^  whether  he  knew  of  the  decree  of  the  blockade  of 
EngJandi*'  to  whi^hbe  a&fwcnd  that  ho  did  $*  and  itii 

then 
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the&  added^  ^'  agree^le  to  the  (fe^laraiion  of  $ur  foTe-*        The 

reign*'*  xheSpamJbCzftor  took  poflfeffion  pf  the  prize.'*  ^"^^'^-x 

This  vcffel  has  been  re-qaptured^  and  jthe  qucC-  -A^^i.jaaod  17, 
don  before  me  is,  whether  the  re-.captor$  are  en* 
titled  to  any  faivage.  It  is  unneceflary  to  repeat 
liiat  the  general  pra£Hce  of  this  Court  is  not  to 
4ecree  faivage  on  neutral  (hips  re-captured,  upon 
the  prefumption  that  no  peril  had  been  incurredy  , 
but  that,  on  being  carried  into  the  Courts  of  the  orir 
gtnal  captor,  they  would  have  been  reftored.  This  is 
a  prefumption  which  is  to  be  entertamed  in  favour  of 
icvery  Rate,  which  has  not  fullied  its  cbara^er  by  a 
jgrofs  violation  of  the  law  of  nadans.  But  the  con^ 
frary  prefumption  takes  place  if  Rates  hold  out  de- 
crees of  condemnation,  however  tmjuft,  and  decrees 
on  which  the  tribunals  of  the  country  are  enjoined  to 
^d,  and  of  which  there  is  every  reafon  to  fuppofe,  that 
they  will  be  carried  into  execution*  The  reafoning  on 
which  the  general  rule  had  been  founded  is  thea 
done  away  ;  the  peril  is  obvious,  and  the  cafe  be<r 
comes  limply  that  of  meritorious  refcue  from  th^ 
duiger  of  condemnation. 

Of  this  nature  ivas  the  decree  of  the  French  Govemt 

tnentjwhich  was  iflued  on  the  2  i&.o{  Novmbery  to  the  nb 

^all  furprizc  of  this  nation,  and  of  all  European  flatest 

The  protocol  recites  the  grievances,  the  commiffion  of 

nrfiich  is  imputed  to  this  country ;  and  declares,  *^  that 

every  perfon  or  country  that  carries  on  commerce  with 

'Englandy  and  thereby  favours  her  trade,  becomes  ah 

•accomplice."  Itfeems  quite  extravagant  to  fay,that  this 

^ras  mtended  only  to  prohibit  the  dh'ed:  tra^e  bet  weeft 

'Englami^ind  France.  It  is  likewife  inconfiftent  with  the 

terms  of  the  dedaration  to  fuppofe  that  it  was  meant  to 

l>c  reftrifted  to  the  continent  di Europe  only.  The  liaaiiner 

'in  whidi  the  word  continent  is  ufed^  ihews  that  it  was   ' 

%  m  ^  intended 
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The        intended  to  apply  to  neutrals  of  all  defcriptions,  and  of 
all  countries.   ThtProtocol  then  declares  ^  that  Frana 


>Aug,  12  and  17,  has  refolved  to  dired  againfl  England  the  fame  regular 
'  ^^'  tions  \phich  England  has  eftabliihed  ;  and  that  the  fol- 
lowing decree  ihall  be  taken  as  a  fundamental  law  of 
the  empire/'  Language  cannot  convey  a  more  fokmn 
denunciation ;  and  it  is  what  France  is  pledged  to 
aft  upon»  ^^  till  England  (hall  be  convinced  that  the 
rights  of  war  are  the  fame  on  land  as  on  fea ;  that  it 
does  not  extend  to  private  property ;  and  that  the 
law  of  blockade  is  to  be  applied  only  to  places  ado- 
ally  invefted/'  Till  this  pretended  reformation  takes 
place,  thefe  regulations  are  to  be  confidered  as  the  fun- 
damental law  of  the  empire.  And  what  is  the  firft  of 
thefe  regulations  ?— "  that  the  Britijh  Ifies  fhall  be 
placed  in  a  (late  of  blockade.'* 

Conne£Ung  this  with  what  goes  before,  and  with 
what  follows,  ^^  that  all  trade  and  ail  correfpondencc 
with  the  Britijh  IJles  is  prohibited/'  is  it  pollible  to 
maintain  ferioufly  that  nothing  more  is  meant  than 
the  prohibition  of  trade  between  England  znd  France  f 
/  Whoever*  heard  of  /uch  a  blockade^  or  of  fuch  a 
prohibition    being  fo    defcribed,    or    denominated? 
Such  a  prohibition  as   that  is  no  more  than  the 
common  efiedt  of  war ;  for  it  is  not  the  practice  of 
countries  that  are  at  war,  to  permit  even  neutral  ihi^ 
to  clear  out  for  the  ports  of  each  other.    The  inte;^ 
courfe  is  carried  on  in  a  di0embled  manner  by  dear- 
ances  that  purport  the  deflination  to  be  to  other  cOuQf 
tries.   If  we  confider  ^Ifo  that  it  is  eicprefsly  opppfed  to 
firitijh  blockade ^  ajid  that  the  menace  is  to  reuliate  tbe 
^^famp  r^raint^^  it  is  perfef^ly  clw  that  the  only  in* 
telligibie  meaning  is  that  which  the  ^pomjh  privateer 
put  upon  \i^  and  which  every  man  of  refle^on  muft 
put  upon  it,  that  it  was  meant  (o  jmpofe  a  genei^ 
blockade^  properly  fo  called.    That  the  enemy  iriB 
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A 

aft  upon  this  declaration  cannot  be  doubted,  as  well         The 
from  the  folemnity  with  which  it  is  denounced,  as 


from  the  purpofe  avowed,  and  the  precife  manner  in  ^^g-  n  »n«fi7, 
which  it  is  drawn  up. 

In  arguing  the  Danijh  cafes,  it  was  contended  that 
the  decree  of  the  aift  oi  November  was  not  defigned  to 
be  enforced  againft  the  Danes ;  and  when  you  retake 
an  Americafij  it  is  faid,  that  it  is  not  meant  to  ope* 
rate  againft  Americans.  Nothing  furely  can  be 
more  fweeping  than  the  generd  claufe,  which 
the  French  Government  pledges  itfelf  to  enforce 
againft  the  commerce  of  the  Britijh  ports,  till  a  par-  . 
ticular  obje£k  is  obtained.  It  is  faid  that  no  particu- 
lar inftruftions  have  been  given  to  privateers.  None 
are  neceffary.  The  decree  itfelf  is  the  ftrongeft  in- 
{lru£lion  that  could  be  given.  It  is  declared  to  be 
imperative  on  the  Tribunals  oi  France y  and  that  is 
fufficient.  What  the  exaft  terms  of  the  Spanijh  decree 
are,  we  are  not  informed  ;  but  they  are,  we  may  fup. 
pofe,  co-extenfive  with  the  former,  and  framed  on 
the  fame  principles,  and  with  the  defign  of  produc- 
ing the  fame  eiFe£t.  There  can  be  as  little  doubt 
that  it  is  to  be  afted  upon.  The  captain  of  the  Spanijh 
cruifer  feems  to  have  entertained  no  doubt  as  to  that 
ccnfequence,  but  declares,  and  I  think  very  reafonably, 
his  conviction,  that  he  fhould  obtain  immediate  con. 
denmation,  and  upon  thefe  precife  grounds. 

It  is  impoflible  to  deny,  then,  that  a  fervice  h^iSj  prima 
facie^  been  rendered  to  this  property,  by  refcuing  it 
from  the  operation  of  an  intention  fo  publicly  and 
folemnly  announced?  But  in  the  Danijh  cafes  it 
was  faid  that  it  was  not  fo  ;  and  the  certificate  of  . 
the  College  of  Commerce  in  Denmark  was  exhibited, 
affcrting  **  that  the  decree  had  no  operation  againft 
Danijh  (hips,  and  that  theCollege  of  Commerce  had  re- 
ceived pofitive  intelligence  that  the  Fvench^ix^ztx^  had, 

£  £  4  up 


41 6  CASES  DETERMIHBD  IN  THE 

Th»         up  to  the  I  oth  Die.  received  no  inftru£tions.  purfuant 
the  decree  of  the  till  of  November^  to  capture  Damfi 


Jug.  II  and  17,  fljips  bound  to  BHtiJb  ports.*'     It   was  anfwered  at 

that  time,  that  the  decree  itfelf  is  a  fufEcient  inlbruc- 
tion,  and  that  no  other  was  neceflary ;  and  the  ob> 
jpdion  was  over- ruled.  Here  inore  papers  areintro* 
duced^  and  before  I  obfenre  upon  jthem^  t  may  prc- 
mife«  that  to  alter  the  view  which  the  Court  has 
already  taken  of  this  quefUon,  they  mud  contain 
evidence  of  one  of  thefe  two  defcriptionjs.  Either  that 
there  has  been  fqjne  fpeciai  exemption  in  favour  of 
American  veflels,  or  that  fome  more  corred  infor- 
mation  has  been  obtained  of  a  general  nature,  lyhicb 
was  not  produced  in  the  Danijk  cafes,  but  which,  if 
produced,  would  have  proteded  thofe  cafes  alfp. 

That  there  is  any  thing  of  a  fpeciai  nature,  m  the 
form  of  a  treaty  upon  this  fubje^^  cqutrouling  the 
execution  of  the  decree  in  favour  of  America^  il 
not  aHerted.  If  there  was  any  fuch,  it  'might  be- 
come a  grave  queftion,  how  far  this  cquntry  could 
be  expedted  to  follow  the  capricious  and  £mcififl 
modifications  of  this  violent  decree  f  I  am  not  pI^ 
jpared  to  fay  bqfiily  what  would  be  the  refult  of  an 
fenquiry,  rdfpeding  fuch  a  partial  exception,  if  it  wiii, 
ihewn  to  cxiit,  on  the  authonty  even  of  a  treaty,  or 
{)Ublic  declaration.  Itiseafy  to  fee  what  its  efiefii 
might  be  on  this  country."  Qut  of  a  general  ^l^ 
nace  againfl  the  commerce  of  this  country,  fpccial 
boons  and  favours  might  be  carved,  to  be  dilhi- 
'  bated  to  other  countries  at  Its  expeiice,  and  fof 
which  perhaps  the  enemy  might  have  contraftcd 
for  fome  furthei;  benefit,  in  tHe  attainment  of  fome 
other  objed  of  his  enrriity  towards  Great  Britain.  It 
might  be  the  only  means  of  carrying  fuch  a  mcafyrc 
^nto  any  effeft,  by  difarming  .the  oppofition  of  the 

more  powerful  neutral  States  in  confequence  of  thefe 

favourable 
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favearable  ezen^pdoBs.  Thisisaconfequence^asevei^       tim 
<Mie  muft  teCi  ^^  i^  ^®t  to  be  ralhly  conceded,  nor  _^..,..J_' 


withQ)iit  great  deliberation,  by  a  Tribun^  which  has  to  ^ng.  12  and  ^^ 
judg^  £urly,  and  impartially,  on  the  rights  of  neutralg^        '  ^^^* 
and  on  the  rights  of  the  Belligerent^  under  wfade  au? 
fhority  it  imhiediately  fits. 

The  paperswhich  have  been  brought  in  contain  fomf^ 
thing  of  a  connpunicaiion  from  the  Minifter  of  the 
frencb  Marine  (^^)  to  the  4^nenf an  Minifter  in  irj;2r«,  in 
anfwer  to  feme  queftio'ns  propofed  by  him.  It  would 
have  been  a  fatisfadion  to  the  Court  to  have  feen  thofe 
queftions,  but  I  am  informed  that  they  cannot  be 
produced,  as  Mr.  Munroe  is  not  in  poflfeffion  of  them. 

This  Court  is,  I  truft,  on  no  occafion  difpofed  to 
violate  the  refpefi  due  to  the  productions  of  public 
ininifters  of  any  copntry.  But  of  this  letter  I  mull 
iay,  tliat  it  is  as  flinify  a  piece  of  trench  manufa^ure 
a^  eyer  was  produced.  It  is  (lamped  with  fophiftry  in 
ev^ry  part ;  and  it  appears  to  have  proceeded  from  a 
perfpn  who  doubted  his  own  authority  to  enter  into 
any  explanation  on  the  fubje£t.  It  cpmes  from  the 
Minifter  of  the  Marine,  who,  I  conceive,  ia  an  officer 
correfponding  |n  general  refpeCls  with  the  perfons  in 
the  executive  Admiralty  departtnent  of  this  country. 
He  himfelf,  in  one  place,  declares  that  it  is  a 
qvicftion  which  fliould  properly  be  referred  to  the 
I^ifter  of  Foreign  Relations.  It  is  in  its  terms 
pot  more  than  aii  Qpinioff  "  j>  Pf^/^y'.  ^ot  in  the  form 
of  a  public  authoritative  declaration,  and  it  difavow$ 
all  ptetenfloni  to  any  fiich  charafter. 

As  to  the  fubftance,  let  us  fee  ho^  cotreftly  this  gen- 
tlcmah's  cpifiiota ^{Mch  as  they  are/are  formed.  He  fays, 
^  I  am  not  aware  that  the  decree  has  altered  the  law  as 
to  the  thide  of  tveutral  nations.'*  What  reverence  is  to 


{a)  The  tetter  h  infmed  ia  Ha  Appendix,  No.  I. 
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Tke    ,     be  paid,  to  fach  an  opinion  as  this  ?    That  no  modifi- 
^^^^'      cltion  or  rcftriflion  of  trade  ^atcvcr  was  introduced 


jtmp  IS  andz7>  by  this  decTee!    That  a  perfon,  who  had  ever  beard 

of  this  decree,  could  hazard  fuch  an  aflerdon  to 
the  confideration  of  a  grave  and  intelligent  inao, 
in  the  Situation  of  the  gentleman  to  whom  it  was  ad- 
drefled,  argues  little  but  an  extraordinary  courage  in 
the  writer  of  the  letter  which  contains  it. 

The  fecond  pofition  advanced  is,  "  that  the  decree 
does  not  authorize  any  condemnation  to  the  capton/' 
What  alteration  does  that  make,  or  what  ground  of 
alleviation  or  comfort  is  it  to  the  neutral  merchant, 
whether  his  property  is  condemned  to  the  captor  or 
to  the  (late  ?  A  reference  is  then  made  to  that  artide 
of  the  decree  which  directs  that  foreign  ihips,  conuDg 
from  Englijh  ports,  fliould  not  be  permitted  to  enter 
the  ports  of  France ;  and  this  is  aflerted  to  be  incon- 
fiftent  with  the  notion  that  they  would  be  fubjeS  to 
condemnation.  To  this  I  can  only  fay,  that  whether 
it  is  conjijient  or  inconjijient  would  perhaps  not  be  very 
material  in  the  execution  of  that  decree.  It  might  be 
meant  only  as  an  additional  protedion  to  the  enforc^ 
ment  of  the  decree,  in  the  cafe  of  fhips  coming  under 
ignorance  of  the  decree.  That  is  the  only  interpretation 
that  can  be  given  to  it,  that  renders  it  at  all  confiiteDt 
with  the  other  articles  of  the  decree,  and  therefore  is  the 

4 

interpretation  which,  by  all  reafonable  rules  of  con- 
flru£tion,  ought  to  be  applied  to  it.  Perhaps  it  is  a 
convtoient  claufe,  to  be  ufed,  or  not  ufed,  at  pleafure. 
The  letter  concludes  with  an  intimation  ^^  that  General 
Armjlrong  fhould  apply  to  the  Minifler  of  Foreign 
Relations,''  which  is  in  fad  the  only  intelligible  part 
of  the  vihole  letter.  It  is  quite  impoffible  that  the 
Court  can  pay  any  attention  to  fuch  an  opinion^  which 
is  in  dired  repugnance  to  the  text  on  which  jt  com- 
ments^  and  which  profeiTes  to  carry  no  authority  vitb 

it. 
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f 

it.    There  are  two  or  three  other  papers  on  which         The 
forae  obfervations  have  been  made.    The  firft  is  the  ^.^^^ 


letter  of  General  Armjtrong  to  Mr.  Munroe^  in  which  yjug.  i ,  and  17, 
he   fays,   that    his  -underftanding   of  the  effeft  of        '^'' 
the  decree  is  not  well  founded ;  that  there  were  only 
two  or  three  cafes  known  to  him,  in  which  refUrution 
had  been  obtained  on  his  application.     But  no  pani- 
culars  are  ftated  ;  whether  they  were  cafes  under  this 
decree  or  not  does  not  appear.     With  all  the  refpeft 
that  I  feel  for  the  declarations  of  the  minifter  of  a 
foreign  government,  I  cannot  take  this  intimation  of 
fome  cafes  that  had  occurred,  as  a  proof  of  a  general 
pradical  deviation  from  the  letter  of  this  decree. 
The  French  Goverment  has  at  all  times  been  in  the 
habit  of  making  occafional  deviations  from  the  general 
rules  of  their  Prize  Code,  though  thefe  general  rules 
compofe  their  (landing  law.   Another  piaper  which  has 
been  introduced  this  morning,  is  an  affidavit  of  a  gen- 
tleman reciting  the  cafe  of  a  vcfTel  which  had  been  cap- 
tured and  carried  into  Spain^  where  the  Judge  of  the 
JPrize  Court  is  reported  to  have  faid,  that  *'  he  could  not 
feezny  ground  oifeizure**      I  think  That  gentleman 
mud  have  laboured  under  a  very  confiderable  infirmity 
of  fight,  having  this  decree  before  him,  if  indeed  he 
cou]4  in  reality  be  blind  to  the  effed  of  it.     When  the  , 
whole  is  fhewn,  what  is  there  which  the  Court  can  admit 
as  diftinguiihing  this  cafe  from  the  Danifb  cafes,  which 
have  been  already  determined  ?  With  every  difpofition. 
to.  proteft  perfons,  as  much  as  pofjible,  from  fuffering 
from  the  confequences  of  French  violence,  I  can  fee 
nothing.     The  decree  is  general,  announced  in  the 
tnoft  folemn  manner,  and  in  terms  imperative  upon  all 
Minifterjs  aijd  Courts  of  Jufticein  France.    It  muft  be 
taken  to  be  t^at  qn  which  That  gov^mn^ent  means  to 
g&y  for  (uch  is  tha  interpretation  to  be  put  upon  every 

public  declaration  of  a  State,  as  to  its  future  intended 

jconduii^ 
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The  cdttdHd,  even  if  aonoanced  with  much  Ids  ftrikinff  ap. 

Sansomt 

„  pearances  of  fixed  determination.    It  would  be  ftrange 


^ug.  1%  and  17,  indeed  if  the  French  Government  could  be  allowed 

to  take  the  benefit  of  fuch  captures,  and  then,  in 
cafes  of  recapture,  to  encourage  the  neutral  claimant 
to  come  here  and  fay,  that  no  fuch  thing  was  meant  by 
th^  decree.  I  am  of  opinion  that  this  cafe  ftandsi 
without  any  thing  that  can  enable  me  to  diftinguifh  k 
from  the  other  cafes  already  decided,  and  that  I  an 
bound  to  pronounce  lalvage  to  be  due. 


^"hot'  THE  FRIENDSHIP,  Collard,  Matter. 

« 

iLa-ftiip"°'  TPHis  was  a  cafe  of  an  American  fhip  boimd  on  a  V07- 
Kanl^^rt"*  in*  ^^^  fromBaltimore  and  Annapolis  toBourdeaux^  with 

the  military  fcr-  30  toM  of  fuftic,  j^id  44 1 4  hogflicads  flavcs,  and  90 
eneniy—coi>,  paflfengers,  being  French  mariners^  fliippcd  under  the 
dcmDcA  dircaion  of  the  French  Minifter  in  America.    The  Ihip 

was  claimed  for  zMr.Gue/iier  z  Frenchman  by  birth, 
but  a  fubjeft  of  the  United  States. 

On  the  fart  of  the  Captors ^  Arnold  and  Robinfm 
contended  -^  That  this  was  the  cafe  of  a  tefid 
let  out  for  the  purpofe  'of  being  ihade  the  ve- 
hicle of  tranfporting  pcrfons  in  the  military  fervice  of 
the  enemy,  under  the  interference  and  direftion  of  the 
public  officer  of  the  French  Government.  That  it 
was  therefore  to  be  confidered  as  liable  to  condemna- 
tion, in  the  charafter  of  an  enemy's  tranfport,  ag^c^ 
able  to  what  had  been  before  laid  down  by  the  Court, 
in  the  cafe  erf  the  Carolmey  Nordqui/l^  4  Adm.  Rep. 
p.  256  (a), 

— —— —      ■  ■    ■      «^— *— *fci*<— ^i<>^i— ■— —— — ^»^^iii^— ^„— ^— ^1^ 

{a)  The  aft  of  carrying  the  foUiers  of  the  onemy  has  be«  in 
former  wars  afimilaied  to  contraband^  by  public  proclamatfon  ifld 
inftructipnaj  and  has  been  dedared  to  iCAder  the  ihipliabk  to  oot" 

deomatioi- 
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On  ^be  part  cf  the  Claimant^  Laurence  and  Swabej         tu 

FR11NDS111P4 


contended — That  it  did  not,  in  its  circumftances* 
wnount  to  a  cafe  of  that  dcfcription ;  that  the  opinion  ^ug.  19th, 
which  fell  from  the  Court  in  the  Caroline^  was  no 
more  than  a  didum  on  fome  extrinfic  circumftances, 
which  had  been  brought  into  difcuffion,  but  upon 
which  the  cafe  did  not  depend.  That  the  fafts  of  that 
cafe  were  befides .  much  ftronger  than  the  prefent. 
That  was  the  cafe  of  a  veflel  fitted  out  to  carry  a  * 
troop  of  cavailry  of  the  enemy,  and  to  form  a  part 
of  a  great  military  expedition.  No  cafe  had  been  men* 
tioned  in  which  a  fentience  of  condemnation  had 
paffed  on  fafts  (imilar  to  the  prefent.  On  the  con- 
trary, there  had  been  a  cafe  before  the  Lords,  in 
which  fome  French  foldiers  appeared  to  have  beea- 
going  on  their  paffage  to  Philadelphia^  but  in  that 
cafe  no  penahy  was  held  to  attach  on  the  yeflel  on 
that  account.  There  was  nothing  in  the  particular  . 
manner  in  which  this  veffcl  was  chartered,  that  de- 
noted her  to  be  of  tlie  chara&er  of  a  tranfport.  She 
was  going  for  purpofes  of  commerce,  and  with  thefc 
perfons "  on  board  as  paflengers,  fome  of  whom  were 
defcribed  4s  invalids.  It  did  not  appear  that  they  were 

iknmatioo.  Tbe  deckraiion  of  war,  ajtli  ^for^^  1744,  conclude* 
withtb*  ioUowing  daufe : 

**  And  we  do  hereby  eotninand  our  own  fttbje£^9f  amd  advertize 
all  other  perfons  of  what  nation  foe^er,  not  to  tranfport  or  carry  ** 

knyfddiersi  arms,  powder,  ammunition,  or  other  contraband  goods, 
to  any  &f  their  tenitonee,  kiidsi  piaataftiona»  orcoontriet  of  the 
iaiii  Ft^ifii  kity^  dedmaqg^  that  «Bhatlbever  flop  or  veffid  Aall  be 
met  withal  tranfporting  or  carrying  vtpj  foldurst  arms,  powder^ 
ammunition,  or  other  contraband  goods,  to  any  of  the  territoriet, 
lands,  plantations^  or  countries  of  the  (aid  French  lung,  the  fame 
lieiog  taken  (haUW  condemned  as  good  and  hwful  prize/' 

The  fivne  declaration  is  nUb  inffsrted  in  the  fecond  arude  of  the 
inftru£don  to  cmizers  of  the  iame  date ;  alfo  in  the  fecond  arti^ 
pf  the  inftruflioAS  i»the  war  with  Sfoin^  aoth  0$q.  1718.. 

atfociated 
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The        aflociated  together  as  the  crew  of  any  particular  vcffcl ; 

-^       [    or  that  they  were  going  to  be  continued  in  their  myi* 

A^g.  19th,  tary  character,  much  lefs  in  any  military  expedition 
againft  their  Country ;  they  were  merely  individuals 
returning  to  their  own  country^  where  they  would  be 

lefs  formidable  than  in  foreign  fervice* 

• 

Tn  reply  it  was  fald^  that  no  precife  circumftana$ 
were  neceffary  to  conftitute  the  tranfport  charader;  that 
the  main  clrcumftance  muft  always  be,  whether  the 
veffel  was  let  out  for  the  military  purpofes  of  the 
enemy ;  if  that  faft  appeared^  it  was  immaterial  i^rhe- 
ther  the  voyage  was  out  or  homej  fmce  the  main 
confideration  would  be,  that  they  were  going  at 
the  difpofal  of  the  enemy,  to  the  place  to  which  it 
was  moft  convenient  to  the  purpofes  of  the  enemy 
that  they  fhould  be  conveyed. 

jtmp^%<»h.  Judgment. 

Sir  William  *y^o//.— Thts  is  an  American  fliip  with  2 
few  goods  of  fmall  bulk  and  little  value,  about  30 
tons  of  fuftic,  an^  fome  ftavels,  which  arc  frequently 
taken  as  dunnage,  or  ballaft,  but  very  feldom  as  a 
principal  cargo*  But  there  is  a  cargo  on  board  of  a 
different  kind,  ninety  paflengers,  one  American^  five 
French  merchants,  and  the  reft  French  military  officers 
and  mariners.  It  has  been  obje£ked  that  the  feventh 
Interrogatory  muft  have  been  improperly  addrefled  to 
the  witneffes,  (ince  it  has  extracted  an  anfwer  from 
the  mafter,  which  could  not  have  been  fuggcfted  by  the 
interrogatory,  addreflfed  in  its  ufusd  and  proper  form. 
The  mafter  fays,  **  That  the  vejffelwas  not  a  French  trinif- 
pprt ;  that  there  were  about  ninety  paflengers  on  board, 
but  who  paid  for  their  paflage  he  does  not  know;  that 
the  provifions  were  fupplied  by  the  owner  of  the 

14  ftip* 
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fiiip.''    Thefe  are  fa&s  which  do  not  naturally  arife    ^    The 

out  of  the  interrogatory,  and  fo  far  the  queftion  muft 

have  been  irregular.    But  the  anfwer  is  not  of  a     jfug.  tath, 

nature  that  raifes  any  imputation  of  improper  devia-        *^^^" 

tion  from  duty  on  the  part  of  the  Commiflioners ;  be- 

caufe,  if  the  queftion  had  not  been  put  to  the  wit- 

neflfes  by  them,  it  is  one  which  I  fhould  certainly  have 

thought  it  neceiTary  to  addrefs  to  them.    How  perfons^ 

appearing  like  thofe  on  board,  in  a  military  character, 

were  taken  on  board  as  paffengers, — How  their  provi- 

fions  were  fupplied,  are  queftions  of  fa£t  very  proper 

to  be  anfwered.      No  twit  h  (landing  there  may  have 

been  feme  little  irregularity  in  the  form,  in  which  the 

interrogatories  have  been  put,  with  reference  to  which 

the  anfwer  has  been  given,  that  the,  Jhip  vxu  not  a 

French  tranfporty  it  will  not  be  neceiTary  to  delay  the 

caufe,  for  the  purpofe  of  having  them  put  again,  under 

the  authority  of  the  Court.   That  is  a  point  which  the 

Court  has  to  determine,  on  a  view  of  all  the  evidence, 

and  which  cannot  be  taken  either  way  merely  on  the 

mafter^s  reprefentation.     The  matter  knows  little, 

and  with  refpedt  to  what  he  has  to  difclofe,  the  Court 

may  very  fafely  proceed  on  his  depofition  in  the  pre- 

fent  form. 

-  The  inftrudions  of  the  owner  are  produced,  di« 

renting  the  matter  <*  to  go  to  Annapolis^  there  to  take 

as  many  paffengers  as  you  can  j"  as  if  they  were  to 

be  picked  up  accidentally,  and  without  previous  con* 

trad.     They  then  go  on  in  thefe  terms :  **  Tou  muft 

go  to  Bourdeaux^  and  deliver  the  fuftic ;  you  will  en« 

deavour  to  preferve  a  good  underftanding  between 

the  paffengers  and  the  crew,  !and  fee  that  they  liave  their 

due  allowance,  according  to  the  inftrudtions  which 

will  be  communicated  to  you."     "  In  cafe  of  Britijh 

capture  (an  event  which  feems  very  reafonably  to 

have 
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The         hzve  been  apprehended),   or  being  earned  into  a 


FftllNDSHtP. 


Britijh  port,  you  will  apply  to/'  Ut.    It  18  evideot 
jbig.  20th,     from  thefe  papers,  and  from  other  ctrcumftances,  Aat 
'  ^^'        there  muft  have  beoi  a  formal  coDtra£k  between  die 
'  owner  and  the  perfon,  who  was  to  pay  the  paflagei 
money  for  thefe  mariners ;  No  fueh  inftriitiieat  k  pro- 
duced, and  on  enquiring  for  it,  I  am  told  thai  jt  16  not 
in  this  country.     I  am  therefore  left  in  the  dark,  as  ts 
the  terms  of  the  contra&ing  parties,  and  I  am  to  deter- 
mine from  other  parts  of  the  cafe  what  the  charafier 
of  this  veflel  is,  whether  fhe  is  to  be  confidered  as  a 
neutral  veffel  carrying  on  an  innoxious  commerce,  or 
as  a  tranfport  vefTel  engaged  in  the  immediate  militarj 
fervice  of  the  enelriy. 

In  order  to  determine  how  far  the  veflel  was  en- 
gaged in  a  commercial  employment,  I  have  little  ipore 
to  do  than  to  look  at  the  nature  of  Ais  part,  or  f  ami 
of  the  cargOy  which  (he  carries,  for  fo  it  is  calle4  by  ihe 
mate,  and  alfo  by  the  mafter.  So  little  howe?er  do 
the  French  officers  know  of  the  lading,  that  they  dc- 
pofe,  "  that  there  was  no  cargd  on  boards*  and  repeat 
•*  that  there  was  not  any  tading'*  over  and  over  again. 
I  obferve  this  alfo  more  particularly  with  refpefi  to 
the  depofition  of  one  perfon,  M.  Septani,  who  vai 
more  immediately  concerned  in  the  tranfadion,  being 
a  fort  of  fuperintendant  over  the  reft.  He  lays  in 
three  diftinft  places,  ^'  that  there  was  no  cargo  on 
board."'  I  am  rather  led  by  this  manner  of  dq)of- 
ing  to  conjedure,  that  it  would  be  found  to  be  one 
of  the  conditions  of  the  contraA  (if  it  could  be  io* 
fpeded)  that  there  Jhould  not  be  any  cargo  taken  tf 
boards  but  that  the  whole  fpace  fiiould  be  referved 
for  the  accommodation  of  the  pafiengers ;  and  diat 

thefe  witnefles  fpeak  corre^ly  under  th$  imprefSoA 

4i 
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tef  their  undcrftanding  of  the "  contraft,   ^^  ihat  tto 
c'ar^o  was  on  board. 

'On  this  evidence  I  may,  I  think,  difpofe  of  that  part 
of  the  cafe  which  depends  upon  charafter,  and  .mxf 
determine,  that  the  veflel  has  no  commercial  charac^ 
ter  belonging  to  her,  thai  can  be  faid  to  arife  out  of  the 
nature  of  her  lading.     As  far  is  it  is  contended  that 
Ihc  fhip  cannot  be  confidered   as  a  tranfport,  be- 
caufe  fhe  llad  a  cargo  on  board,  I  am  of  opinion  that 
all  fuch  argiiment  is  efFeftually  anfwered,  and  that 
there  was^  in  the  underftanding  of  the  parties,  no 
cargo  on  board ;  as  indeed  it  is  a  common  ftipulatiGH 
with  tranfports,  that  none  (hall  be  taken*     It  is  (aid 
that  thete  is  nothing;  in  the  form  of  a  charter-partjr^ 
to  denote  the  veflel  to  have  been  a  tranljiort,  under 
contraft  with  the    enemy's  government.      I  know 
of  no  precife  technical  definition  of  tranfport  veflels, 
more  than  this,  that  they  ahs  veflels  hired^  by  the 
government  to  do  fuch  afts  as  fliall  be  impofed  upon, 
them,  in  the  niilitafy  fervice  of  the  country,     tn.thia 
country  there  is  a  particular  departmeiit  of  office  called 
the  TranlJ)ort  Board,  and  the  veflels  which  are  hired 
by  that  Board  ard  diftinguiihed  ih  common  language 
by  the  name  of  Tranfport  Veflels.  ^    Other,  nation* 
may  have  different  modes  of  conducing  this  fervice^ 
and  it  is  by  no  means  eflential  to  the  charafter  of  a. 
tranfport,  that  flie  Ihould  be  chartered  in  any  particu- 
lar manner,  or  in  any  particular  form  of  words,  ot 
by  any  particular  department  of  the  Government.    Jn 
contracts   made  abroad,  more  efpecnally,  where  the 
fame  of^rtunitics  may  not  occur,  it  would  be  ftill 
lefs  to  be  expefted  that  they  fliould  be  confined  to 
particular   forms,      if  French  veflels  are  not  to  h% 
founds  others  muft  be  employed  on  their  own  terms* 
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Th«  The  form,  therefore,  is  of  no  importance.  The  fufc- 
"''^*'''!.'  ft?.nce  of  the  thing  is  this,whether  thej'  are  vciTels  hired 
^jgr.  joitoj  by  the  agents  of  the  Government,  for  the  purpofc  cf 
^^'  Gonvcymg  foldlers  or  ftores  in  the  fervice  of  the 
ftate  ?  That  is  the  fubftance ;  and  it  fignifies  no*' 
thing  whether  the  men  fo  conveyed  are  to  be  put  into 
aftion  on  an  immediate  expedition  or  not.  The  mere 
jftiifting  of  draughts  in  detachmchts^and  the  conveyance 
#f  ftores  from  one  place  to  another,  is  an  ordinary 
•mployment  of  ti-anfport  veffels,  and  it  is  a  dif- 
tinftion  totally  unimportant,  whether  this  or  that 
cafe  may  be  connefled  with  the  immediate  adivefer* 
vice  of  the  enemy.  In  removing  forces  from  diftant 
fctilements,  there  may  be  no  intention  of  immediate 
a^ian :  but  ftiil  the  general  importance  of  having 
troops  conveyed  to  places,  where  it  is  convenient  that 
vUey  fhould  be  collefted,  either  for  prcfent,  or  future 
uie,  1$  what  conflitutes  the  object  and  employment 
of  tranfport  veffels.  I  thereforej^difcard  that  dif- 
tinflion,  that  thefe  perfons  were  not  going 'on  ail 
hnmediate  adive  expedition. 

Then,  what  are  the  circumftanees  that  (fifclofe 
^heqifelves  in  this  cafe  ?  If  the  contrad  is  not  oa 
l)oard,  but  is  induftrioufly  concealed  from  the  mafter, 
li^ho  profeffes  to  know  nothing  about  it,  or  if  he 
triHulIy  fuppreffes  the  fad,  though  it  is  in  his  know- 
ledge, that  will  not  defeat  the  Courts  of  the  BcUige- 
tent  of  their  right  of  putting  the  proper  conftrudion  on 
|he  ad  done.  This  then  appears,that  it  was  a  tranfadion 
entered  into  with  the  privity  and  confent  of  tht 
Trench  Government.  It  was  done  under  the  auth6* 
tity  of  what  the  French  call  their  Public  Fundionary, 
their  Minifter  Plenipotentiary  iii  America.    There  n 
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»  .         * 

in  birder  from  the  R^MvfartadTc  t^  die  Frerub  Go-        Tije 
vemment,  dated  May  31,"  direfting  aii  officer,  by  the  • 
hame  of  Aubrey^  in  virtue  of  the  difpofition  of  the     Mg.^  aotk, 
Minifter  Plenipotentiary  refident  in  the  United  States^ 
to  difembark  from  the  E§ley  and  to  go  on  board  the 
American  Ihip  the  Union,   deftined  immediately  to 
France?*    There  is  alfo  another  paper  from  the  Com- 
itiiffary  of  Marine  at  5/.  Dmmgo^  which  grants  "  per- 
miifion  tu  Mr.  Septdnsy  late  accountable  Agent  to  the 
French  fhip  the  Felicite,  to  return  to  France  in  a  neu- 
tral vefTel,  on  xondilion  that  he  (hould  prefent  him« 
felf  to  the  conftituted  authority  of  the  port  at  which 
he  fhouid  land/*    So  in  the  public  papers,  the  other 
perfons  alfo  are  required  **  to  render  themfelves  at  the 
port  of  their  arrival  in  France  to  the  Bureau  Maritime^ 
there  to  receive  further  orders/'    There  cannot  be 
.flronger  evidence  than  this,  that  thefe  perfon$  are  ftill 
jrctaincd  in  the   public   fervice.      Then  comes   the 
.certificate  of  ths  French  confui  at  Maryland^  which 
orders    Mx.Septans  to  go  on  board  as  accountable 
t^ent  in  this  (hip,  to  **  preferve  the  police^^  which  is 
.a  ftrdng  term,  and  may  be  iuppofed  to  include  fome- 
thing  of  military  difcipline,  '^  and  to  ad  with  the  fenior 
officers  among  the  pafTengers,*'  manifeftly  keeping 
up   a   military    fubordination,     ^^  according  to  in** 
ftruAions  which  he  would  receive*  *^    No  fuch  in- 
Jlnidions  are  produced ;  but  it  is  clear  that  fome 
muft  have  been  delivered,  which  ^are  now  withheld. 
Then  comes  the  mufter-roll,  which   defcribes  thefe 
'pa&engers  in  their  feyeral  capacities,  as  military  ^nd 
<  naval  officers,  and  mariners  of  all  clafTes,  being  the 
relics  of  the  crews  of  two  veflels  going  back  to  France^ 
ftill  preferving  their  profeflional  char^der  and  iuua? 
^ligM^  w  pan  of  the .  marine  of  France^  fubjed  tp  the 
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Tbe        orders  of  the  marine  department  on  their  arrival,  afif 
-  going  at  the   expence  of  the  French  Govemmenf. 

^Mg  aoib.  Is  it  not  ludicrous  then  to  fpeak  of  the  cargo  of  ibk 
▼eflel,  as  being  any  other  than  thefe  paffengers  for 
whom  the  ihip  was  freighted  F  I  have  no  doubt 
that,  if  the  charter-party  was  produced^  whi(^h  is  nov 
&ulking  in  obfcurity,  it  would  appear  to  be  a  funda- 
mental  condition  of  that  contraft,  that  no  cargo  fhould 
be  taken  on  board.  ' 

Under  thefe  circumftances,  I  am  of  opinion  thaf 
this  veffel  is  to  be  corifidered  as  a  French  tranfport. 
It  would  be  a  very  different  cafe  if  a  veffel  appeared 
to  be  carrying  only  a  few  individual  invalidtd 
foldi'ers,.  or  difcharged  failors, .  taken  on  board  by 
cJiance^  and  at  their  own  charge.  I^ooking  at  the 
defcription  given  of  the  men  on  board,  I  am  fatis- 
ficd  that  they  are  ftill  as  effeftive  members  of  tit 
French  marine  as  any  can  be.  Shall  it  be  faid  theft 
that  this  is  an  innoxious  trade,  or  that  it  is  an  iimo' 
cent  occupadon  of  the  veffel  ?  What  ai^  arms  and 
ammunition  in  comparifon  with  men,  ttrho  may  be 
going  to  be  conveyed,  perhaps,  to  renew  their  a^ 
tivity  on  our  own  fliores  ?  They  arc  perfons  in  a 
military  capacity^  who  could  not  have  made  their 
cfcape  in  a  teflfel  of  their  own  country.  Gan  it^bc 
allowed  that  neutral  veffels  fliall  be  at  liberty  to 
flep  in  and  make  therafelvcs  a  vehicle  for  the  libert* 
taott  of  fuch  perfons,  whom  the  chance  of  war  biB 
made,  in  fome  meafure,  prifoners  in  a  diflant 
port  of  their  own  colonies  in  the  We/i  Indies'^ 
It  is  a&ed,  will  you  Hry  down  a  principle  tbi 
may  be  carried  to  the  fength  of  preventing  ^ 
military  officer,  in  the  fervice  of  the  enerav,  from 
finding  h.s  way  home  in  a  neutral  veffel  from  Af^J' 
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fica  to  Europe  ?  If  he  was  going  merely  as  an  ordi-         The 
nary  paffenger,  as  other  paflengers  do,    and   at  his  ' 

own  expence,  the  queftion  would  prefent  itfelf  in  a     j^mg.  aoti*, 
very  different  form.     Neither  this  Court,   nor  any         '*°^* 
other  Brifi/h  Tribunal  has  ever  laid  down  the  prin* 
ciple  to  that  extent.     This  is  a  cafe  diflferently  comi. 
j)ofed*      It  is    the  cafe    of  a  veffcl  letting  herfe^f 
out  in  a  diftin£^  manner,  under  a  contrad  with  the 
enemy's  govemn>ent,  to  convey  a  number  of  perfons, 
defcribed  as  being  in  the  fervice  of  (he  enemy,  with 
their  military  charavler  travelling  with  them,  and  to 
reftore  them  to  thei^  own  country  in  that  character, 
I  do  with  perfed  fatisfa£lion    of  mind,  pronounce 
this  to  be  a  cafe  of  a  (hip  engaged  in  a  courfe  of  tradq, 
which  cannot  be  coni^dered  to  be  permitted  to  neutral 
vcfTels,  and  without  hefitation  pronoyncc  this  veflel 
fubjeft  to  condemnation — The  fuftig  aad  ftavqs  yrepc 
condenmed  alfo. 

On  Prayer  J  that  The  Majlefs    Adventure  might 
be   re/iored -^The  Court  faid,   ^*  I  fhall  leave  him 

to  the  mercy  of  the  captors.     He  is  a  man  who  has 
'  not  made  an  ingenuous  difclofure   of   the  fails  in 
in^  fofeJfton:\ 
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5^/  uA,  THE  ORQZE|tfBO,  Buewstbr,  Maftci^ 


Simile  feint.     ^TpHis  was  a  cafe, of  a  defer iptionfimilar  to  the  laft,ofai 
chaiiered  to  American  veffel  that  had  been  cftenfibly  chartered 

carry  out  •Jficer 


tL**lIiji.ufy^  by  a  merchant  zlLiJbon^  "to  proceed  in  ballaft  to  Aftf- 
in7ro7.-Nuni.  ^^^»  ^^^  ihttc  to  take  a  cargo  to  Americaj*^  but  which 
&cj!!!S«dcmii-  ^^^  ^^^  afterwards,  by  his  directions,  fitted  up  for 
^  the  reception  of  three  military  officers  of  diftinftion, 

and  two  perfons  in  civil  departments  in  the  govtrn- 
ment  of  Batavia,  whp  had  come  from  Holland  to 
take  their  pa0age  to  Batavia^  under  the  appomtipent 
of  the  Government  of  Holland.  There  were  alfo  on 
board  a  lady,  dnd  fome  perfons  in  the^  capacity  of 
fervants,  making  in  the  whole  feventeen  pafiengers. 

On  the  part  of  the  Captors^  the  Kin^s  Advocate  tad 

Ameld--^ZTgucd  on  the  fafts  difclofed  m  evidence,  tkt 

this  ve0el  was  to  be  confidered  as  ^  tranfport  in  tbe 

fervice  of  the  enemy  ;  that  (he  was  chart^ed  unqucf* 

tionabiy  for  the  purpofe  of  carrying  out  three  mit 

tary  officers  to  the  fettlement  of  Batavia^  under  die 

fpeicial  appointment  of  the  Dutch  Government,  whq 

had  fent  thefe  perfons  from  their  former  fituations  to 

Lijbonj  with  afiurances  that  they  would  there  find  a 

yeifel  chartered  to  carry  them  to  Cbiw  ;  or  rather,  ai 

it  mud  be  fuppofed,  immeSaiely,  to  Batavi^,  fmce  the 

<  principal  officer,  who  had  been  examined,  admitted 

^that  he  fhould  have  compelled  the  mafter  to  procee4 

to  that  place.  .  It  was  a  cafe,  therefore,  thai  came 
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under  the  authority  of  the  Caroline^  and  the  ti« 
FrUndJbip.  In  principle  it  was  precifely  a  parallel 
cafe.  It  was  an  engagement  to  become  the  vehicle  Stft.  1^%^ 
of  conv^ing  perfons  in  the  military  fervice  of  the 
enemy,  to  the  fettlement  of  the  enemy^  and  at  tl^e 
difpofition  of  the  enemy's  goYernment.  Under  this 
defcription,  it  would  be  immaterial  whether  the  mailer 
was  confcious  of  the  fa&  ornotybecaufe  he  was  not  at 
liberty  to  aver  his  ignorance,  fo  aft  to  difcharge  hinofelf 
or  his  ve0el,from  the  confequences  of  an  illegdl  tranf-* 
a£Uon.  If  any  fraud  had  been  committed  againft  him 
or  his  owner,  the  freighter  was  anf vverable  to  them  i 
it  was,  however,  fcarcely  credible  that  th^  maftc[r 
could  be  ignorant  either  of  the  nature  of  his  engage- 
ment^  or  of  its  illegal  chara&er,  becaufe  there  was 
realpa  to  fuppofe  that  the  inftrud:ion$  and  charter- 
party,  which  were  put  on  board  to  give  the  voyage 
an  appearance  of  a  mercantile  tran&ftion,  were 
merely  colourable,  and  fabricated  for  that  pur- 
pofe* 

On  the  part  rf  ibf  Claimant 9  Latitena  andRdinJhn 
argued  on  the  refult  of  the  evidence,  that  there  was 
nothing  to  affedb  the  mafter  with  a  privity  in  dxis  tranf* 
^^on«  That  the  evidence  of  the  Dutch  officer,  who 
ieemed  to  have  fairly  difdofed  the  whole  truth,  a<t» 
quitted  him  of  any  knowledge  of  the  deftination,  on 
which  they  were  intending  to  proceed.  It  was  not  g 
cafe^therefore,  m  wHch  the  Court  could  fadd  the  gwn»t^ 
of  the  veflel,refponfible  for  theengag»ients  of ^y  per* 
fon,  who  could  be  confidered  as  tbe  agent  $fthe  $wmr.  If 
the  centra^  ibooUl  be  held  illegal,  under  the  conftmc*^ 
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?>»•         tion  which  this  Court,  having  a  view  pf  all  the  circum- 
^  ]    ftanccs  of  the  cafe,  might  be  difpofed  to  put  upon  it,  it 

^ff/^  i4ih,     wasmere|ytheaftofthePcnP«(fV5/Jfreighier,whichcouU 
not  by  legal  conlequence  affed  the  property  of  another 
perfon  not  privy  to  the  tranfa£Uon«     It  was  befides  an 
a&  So  far  at,  leafl:  dpubtful  in  its  nature,  that  it  vm 
not  referable  to  any  clafs  of  cafes  in  which  the  opinion 
of  the  Courts  of  this  Country  had  been  diftindly  de- 
clared.    As  to  the  rule  borrowed  from  the  law  of 
contraband,  that  the  mailer  could  not  plead  his  igno- 
rance, it,  muft  be  acknowledged  that  the  two  cafes 
ftood  on  very  diflferent  grounds.    The  rule  of  contra- 
band was  of  ancient  ftanding,  and  familiar  tc  the  minds 
of  all  men.     It  was  befides  founded  on  the  general 
probability,  that  the  mafter  would  be  acquainted  with 
the  quality  of  his  cargo.     But  with  refpeft  to  the 
fecret  deftination,  and  intention  of  particular  perfoos 
on  board,  in  the  character  of  paflengers,  it  was  im* 
poffible   that  he  could  conjeiturey  much  lefs  knarXi 
the  purpofes  for  which  they  were  going,  beyond  wlut 
they  might  think  proper  to  difclofc.     The  deftination, 
in  the  prefent  cafe,  was  from  one  neutral  port  to  an* 
other,  and  to  qne^  from  which  the  opportunities  of 
reaching  Batavia  were  fo  frequent  and  ea(y,  that 
4.there  was  no  reafon  to  infer>  from  the  intention  of  the 
.  perfons  themfelves  to  proceed  tliither,  that  the  mafter 
was  apprized  of  their  intention,  much  lefs  that  he 
had  made  himfelf  in  any  manner  inftrumental  to  their 
immediate  conveyance.      In    the    late  cafe    of  the 
Friendfiiipy  the  Court  was  anxious  to  guard  the  prin« 
ciple  then  in  difcuilion  from  the  danger  of  bang  ap> 
plied  to  ambiguou;  cafes.    -The  tranfa£tion  in  that 
.  cafe  ^as  founded  on  tl)e  a£k  of  the  owni^r  himfelf^ 
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surid  was  clearly  of  z,  military  charaden    The  contraft        Th« 
was  made  with  the  oftenfible  agents  of  the  Fr^tick         ' 


m 


Government.  The  number  pf  perfons  carried  wa$  JSeft^%^ 
confiderable,  and  in  the  known  and  obvidus  charafter 
f)f  military  perfons,  going  direftly  to  the  enemy*^ 
country.  This  was  a  tranfaflion  of  a  commercial 
nature  in  its  principal  features.  The  military  per- 
fons  were  few  in  number,  not  taken  on  board  \rx 
their  military  charader,  and  deftined,  on  this  immedi* 
ate  voyage,  to  a  neutral  country. 

In  reply  it  was  eantended^^Thzt  the  number  of  th« 
perfons  fo  conveyed  was  immaterial ;  that  the  prin- 
ciple could  not  be  limited  or  reftrained  by  any  fuch 
ponfider^tions.  The  conveyance  of  a  very  fmall  num- 
ber of  fuperior  officers,  to  direft  the  operations  of 
the  enemy,  might  be  of  more  importance,  than  th? 
conveyance  of  a  much  larger  number  of  perfons  ix^ 
fubordimate  fitviations, 


Judgment. 

4  _ 

Sir  William  S^^//.— This  is  the  cafe  of  an  admitted 
American  veflel ;  but  the  title  to  reftitution  is  im- 
pugned,  on  the  ground  of  its  having  been  em- 
ployed, at  thef  time  of  the  capture,  in  the  fervice  of 
the  enemy,  in  tranfporting  military  perfons  firft  to 
Macaoy  and  ultimately  to  Baiavia.  That  a  veffQl 
hired  by  the  enemy  fpr  the  conveyance  of  military 
perfons,  is  to  be  c;onfidered  as  a  tranfport  fubjeft  to 
.  condemnation,  has  been  in  a  recent  c^fe  held  by  this 
Court,  and  on  other  occafions.  What  is  the  number  of 
piilitary  perfons  that  fliall  conftitute  fuch  a  cafe,  it  may 

hq  difficult  to  define*    In  the  former  cafe  there  were 
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Tbe        many,  ia  the  prefimt  there  aie  much  fewer  ianunAer; 
2**^*!.  but  I  accede  to  what  has  beeaohfervcd  in  argument,that 


fiepi.  t^%  number  alone  is  an  infigpificant  cir<:un}ftance  in  the 
*^'  ccoifiderationSy  on  which  the  principle  of.  law  on  this 
fubjecl  is  boilt }  fince  fewer  perfons  of  high  quality 
and  charadler  may  be  of  more  importance^  diana 
much  greater  number  of  perfons  of  lower  conditioii. 
To  fend  out  one  veteran  gene^ral  of  France  to  take  the 
cominand  of  the  forces  at  B^tavutf  might  be  a  much 
more  noxious  ad  than  the  conveyance  of  a  whole  regl 
ment.  The  confequences  of  fuch  affiitance  are  greater; 
9nd  therefore  it  i$  what  the  Belligerent  has  a  ftrooger 
xight  to  prevent  and  punifli.  In  this  inftance  themiii- 
cary  perfons  are  three,  and  there  arc,  befides,  two  other 
perfons,  who  w^e  going  to  be  employed  in  civil  capa. 
pties  in  the  government  of  Batavia.  Whether  the 
ptnciple  would  apply  to  them  alone,  I  do  not  feelit 
sieceffary  to  determine*  I  am  not  aware  of  any  caf^ 
in  which  that  queftion  has  been  agitated;  but  it 
appears  to  me,  on  frincipU^  to  be  but  reafoDaUe 
that,  wheney^  it  is  of  fufficient  importance  to  the 
enemy,  that  fuch  perfons  iheuld  be  fent  put  on  tk 
public  fervice,  at  the  public  expence,  it  ihould  affivi 
equal  ground  of  forfeiture  againft  the  veflel,  that  maj 
be  let  out  for  a  purpofe  fo  intimately  conneded  irith 
the  hoftile  operations. 

It  has  been  argued,  that  the  mafter  was  ign>' 
rant  of  the  character  of  the  fervice  on  vhich 
lie  was  engaged,  and  that,  in  order  to  fupport  the 
penalty,  it  would  be  neceffiuy  diat  diere  fliould  be 
(bme  prpof  of  deEnquency  in  htm,  or  his  owner.  BA 
I  conceive,  that  is  not  neceflary ;  it  wilL  be  foffideiit 
if  thereJs  an  injury  anfing  to  the  bdligerent  from  tho 
empbyment  in  which  the  veflel  isr  foond.  b  tife 
<4)  csf^mi^     ^  pf  the  Swfdifi  veflel  (a),  ^here  was  no  mm  r(» 
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la  the  owner,  or  in  any  oAcr  peribc  a£Hng  unHer    .    The 
his  authority.     The  mafter  was  an  inyolunt^r y  agent^       rqzem  o. 
a&ing  pnder  compuliion,  put  upon  bin)  })y  tb^  officers     Seft.  14^*^ 
pf  the  French  Government^  and,  fo  far  as  intention 
alone  is  coufidered,  perfectly  innocent.     In  the  fame 
manner  in  c^fes  of  ban4  fide  igno^anc^^  there  may  be 
no  a£tual  delinquency,  but  if  the  fevvice  is  injuri- 
pus  9  that  will  be  fufficient  to  give  die  belHgerent  ;i 
right  to  prevent  the  thing  from  being  done,  or  at  leaft   - 
repeated,  by  enforcing  the  penalty  of  confifcation. 
If  impoiition  has  been  prt£bifed,  it  operates  as  force ; 
and  if  redrefs  in  the  way .  of  indemnification  is  to 
be  fought  againft  any  perfon,   it  muft  be  againft 

thofe,  who  have,  by  means  either  of  compulfion  or 
deceit,  expofed  the  property  to  danger.    If,  therefore, 

it  was  the  mod  innocent  cafe  on  the  part  of  the  mafter, 

if  there  was  nothing  whatever  to  affed  him  with 

privity,  the  whole  amount  of  this  argument  would  be, 

that  he  muft  feek  bis  redrefs  againft  the  freighter  \ 

^erwife  fuch  opportunities  of  conveyance  would  be 

conltantly  ufed,  and  it  would  be  almoft  impof&ble, 

in  the  greater  number  of  cafes,  to  prove  the  know* 

ledge,  and  privity,  of  the  immediate  offender. 

Ic  has  been  argued  throughout,  as  if  the  igncnanoe 

of  the  mftjler  alone  would  |)e  fufficient  to  exempt  the 

property  of  the  oy^ner  froni  confifcation.    But  may 

there  not  be  other  periqns,  befide^  the  mafter,  whdfe 

knowledge  an<l  priyity  woqld  carry  with  it  the  fame 

-  confequences  ?  Suppofe  the  owner  himfelf  had  kno w- 

kdge  of  the  engagment,  wqul^  not  that  produce  the 

mn$  rea^  if  fuch  a  thing  is  neceffary  \  or  if  thofe  who 

had  been  employed  to  a£t  for  the  owner,  had  diought 

fit  to  engage  the  (hip  in  a  (ervice  of  thi$  nature,  keq)* 

iag  the  mafter  in  profound  ignorance,  would  it  not 

*  ^  juft  as  efic&qal,  if  the  mm  re4  is  neceflary,  that 
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T«»         it  fhould  rcfidc  in  thofe  perfons,  as  in  the  owner.  The 
*    obfervations  which  I  fliall  have  occafion  to  make  oa 


fsfu  24tb|  the  remaining  parts  of  this  cafe  will,  perhaps,  appear 
'  ^  '  to  juftify  fuch  a  fuppofition,  either  that  die  ovner 
himfelf.  Of  thofe  who  a£bed  for  him  in  Lijbon  or  in 
Holland^  were  connufant  of  the  nature  of  the  ivhok 
f ranfaaion.  But  I  will  firft  date  dijlinaiy^  diat  the 
principle  on  which  I  determine  this  cafe  is,  that  the 
parrying  military  perfons  to  the  colony  of  an  ^emy, 
who  aie  there  to  take  on  them  the  exercife  of  their 
military  fundions,  will  lead  to  condemnation,  and  that 
the  Court  is  not  to  fcan  with  minute  arithmetic  the 
pupiher  of  perfon6  that  are  fo  carried.  If  it  hat  a^ 
.  peare4  to  be  of  fufEcient  importance  to  the  GoYem- 
ment  of  the  enemy  to  fend  them,  it  mail  be  enough 
to  put  the  adverfe  Government  on  the  exercife  of  thdr 
right  of  prevention ;  and  the  ignorance  of  the  mailer 
pan  afford  no  ground  of  exculpation  in  favour  of  tt)ft 
owner,  who  mud  feek  his  remedy  in  cafes  of  decep- 
tion, as  weU  as  of  force^  a^nft  thoie  who  haK 
jmpofed  upon  him, 

paving  dated  the  prindple  on^  which  my  judgment 

inull  b(.  underftood  to  reft,  I  will  advert  a  litde  to 

|bme  incidental  circumftances  of  the  cafej'beforealluded 

tOjWhich  appear  deferving  of  particular  oBTervation.  It 

has  been  argued  that  the  veffel  was  going  to  Mam  \ 

I  have  no  doubt,  that  it  would  be  fo  reprefented,  for 

the  purppfe  of  giving  a  neutral  appearance  to  the  voy- 

?g^  i  but  it  is  equally  evident  that  the  real  purpofe 

.  was  to  go  to  Batavku      There  was  no  cargo  to 

be  delivered  at  Macao  \  and  the  paflengers,  irho 

were  alone  to  be  conveyed,  ^1  fay  ^*  tljai  tbej  vien 

.  ^oing  to  Batavia.'^    I  have  no  doubt,  therefore,  that 

Macao  was  thrown  in  only  for  the  purpofe  of  giving 

a  neutral  defUnation  to  the  voyage.    The  charter* 

..       '  7  '      prtj 
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J)arty  has  been  produced,  and,  taking  it  to  be  genuine^  tKc 
there  are  circumftances  in  it,  that  could  not  fiail  to  ,  *^"*"  ' 
€xcite  fufpicion  on  the  part  of  the  mafter.  The  Sept^  Ht»»i 
contraft  is  made  in  Li/boriy  and  according  to  the  terms . 
m  i^hich  it  is  drawii,  we  niufl:  fuppofe^  that  it  was 
made  for  the  conveyance  of  a  cargo  bf  goods  in 
the  ufual  courfe,.  One  provifion  is  **  that  the  miifter 
fliould  recdre  the  freighter's  /upef cargoes  on  board.'* 
It  does  not  very  frequently  occur  to  our  experience  td> 
fee  more  than  one  fupercargo  on  board,  except  in  - 
adventures  of  particular  magnitude,  or  under  cir- 
cumftances which  account,  in  a  natur^  manner,  for  the 
Employment  of  more  than  one  perfon  in  that  capacity* 
But  here  is  a  plurality  provided  for,  in  the  firft  in- 
flance^  and  in  the  cafe  of  a  vefTel  which,  as  it  turned 
out,  was  to  carry  no  cargo  whatever.  It  is  ftjpulated, 
that  the  (hip  fliould  be  •*  at  bis  entire  difpofal^and  that 
of  the  fuper cargoes y  or  f^Jfengers^'  in  which  claufe  it  is 
Arown  m,  for  the  firft  timcj'that  the  veffei  was  freighted 
for  the  conveyance  of  paffcngers.  The  rate  of  the  af- 
freightment is  fettled  at  onethoufanddollars  per  month, 
on  which  I  cannot  but  obferve,that  it  appears  not  a  little 
extraordinary  that  precifely  the  fame  fum  fhould  be 
paid  for  carrying  out  paffengers  alone,  as  for  carrying 
out  an  entire  cargo.  Another  (extraordinary  condition 
is,  **  that  if  the  fupercargo  fliould  be  difpofed  to  put 
an  end  to  the  voyage  in  India^  there  fliould  be  paid 
five  months'  affreightment,  whether  that  time  fliould 
hav6  expired  or  not** 

ConneOiing  this  charter  party  with .  what  appears^ 

afterwards  to  have  been  the  actual  courfe  of  the  trant 
adfcion^  that  no  cargo  was  put  on  board,  but  only  thefc 

paffengersy  who  are  not  ufually  made  the  fubjedts  of 

ftipuktibns  for  freight,  we  might  have  expeftcd  that 

it  would  have  led  the  mafter  to  inquire  what  was  the 
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r^        number  of  peifoa^  and  on  "what  occafioa  perfime  of 

»»^oKt%>    jj^  diftin&ion  were  going ;  becaufe  it  appears  thai 

$tft.  24th«     they  were  perfons  of  fuch  rank  as  to  require  pardcular 

'^*^*        ac<x>inmodatiOn.      The  ma&er  fays,  '^  that  after  the 

-  charter-party  was  made^  he  was  informed  at  Zjjto 

diat  he  was  to  carry  no  cargo,  but  only  paflengei% 

askd  that  the  fliip  was  equii^)ed  fot  their  receptioa,  vA 

tiras  undergoing  preparations  for  that  purpofe  thrt)iigii' 

the  months  of  MUrch^  -^fril^  and  May.*'    Surely  thif 

tiSt  was  at  leaft  ftartling,  and  might  hare  fuggdled 

farther  enquiries.    If  it  did  not,  it  is  not  eafy  to  be^ 

iieve  that  deception  was  praAiXed  on  any  perfon,  who 

was  ntK  difpofed  16  wink  veiy  hard  at  what  was  gbin^ 

on* 

I  hav«  no  d(^iibtwhateverthat«tfais  was  mttbe  cbdrtin 
^r//,  but  that  the  real  charter-party  was  made  with  die 
OoTsmment  of  HQlIand.  Among  the  enumeratioD  of 
voyages,  it  appears,  that  the  vefTel  had  gone  reoDdj 
Irom  America  to  Rptterdam^  wl^re  (he  bad  delivered 
6er  cargo,  and  tfiat  fhe  proceeded  from  cbeiKc  imm^ 
ilaately  in«  ballad  to  Lijhft.  She  had  then  been  in  the 
tx)untry  of  tbe  enemy,  in  whofe  immediate  fervice  her 
employment  was  afterwards  taken  up.  Can  any  thing 
be  more  probable  than  that  the  real  contraS  wal 
formed  there,  and  that  therefiel  went  to  Li/bM  onlj  for 
the  putpofe  of  aiTuming  a  colourable  drilination,  uodcr 
this  fiflidous  charter-party  which  has  been  brought 
forward  ?  Another  contract  there  muft  have  been,  and 
I  have  little  doubt  that  the  real  engagement  was  formed 
jn  HMand.  That  fuppofitxon  is  confirmed  by  foln^ 
(hing  which  appears  ia  the  depofitions  of  the  princ^ 
per  ion  on  board,  who  is  a  French  gentleman,  and  a 
General  of  Brigade  in  the  Dutch  army.  He  fays  "  that 
he  left  the  Hague  in  February^  by  the  direSions  of  tic 
Government  of  Holland^  who  ordered  him  to  proceed 
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to  Li/hofij  and  informed  him  that  he  would  there  ihi 
a  neutral  fhip  chartered  to  rany  him  to  Macao^  This 
charter*pany  bears  date  the  1 3th  of  March.  It  is  im- 
poflible,  therefore,  but  that  there  muft  have  been 
fome  other*  for  how  could  the  Government  of  HoU 
hnd  have  given  him  that  information  in  the  month  d 
FehrtMrj^  unlefs  there  had  been  fome  fiscret  agreement 
during  the  ftay  of  this  veflel  at  An^erdam?  The 
(ame  witnefs  fays  ^^  that  the  deftinttion  was  to  Maia9$ 
and  that  the  maft^  was  not  privy  to  an  uhenor  defti* 
nation,  but  that  if  the  niafter  Jsad  refixfsd,  hit  Jhwdd 
have  compelled  bim  fogotdBatavia,'*  Bat  how  could 
he  have  compelled  bim?  By  forc-e  he  could  not  in  a 
Porttiguefe  feulement.  it  mufthave  been  by  the  pr^oduc* 
tion  of  byoit  fuch  xaflfftment  as  would  l<^ly  controul 
him,  entered  into  with  the  agent  of  the  fhip  in  Holland* 
On  every  view  which  I  take  of  the  cafe,  on  the  prin- 
tiiple  of  law,  or  on  the  evidence  of  the  fads,  I  have 
no  befits^n  in  pronouncing  that  this  veflfel  is  liable 
to  be  <;onfidered  as  a  iranfpQri^  kt  out  in  the  fei^ice 
of  the  Government  of  Holland^  and  that  it  is  as  fuch 
fubj^rct  to  cond  mnation, 
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t  li^jijxM,  rpjjj,  AtALAiTTA,  Klxin. 


^*"Th?la7*'-  TT^^*  ^^^  ^  ^''^  ®f  ^  Bremen  fhip  (« )  and  cargo,  cap- 
i^ing  of  z>i/.  tured  on  a  voyage  from  Batavia  to  Bremen^  on 

^^ z^yttTiOT  o^  the  i4thof/2^/^9  1807,  having  come  kft  from  the 
to**thfMlllukr5  IJle  of  France  ;  where  a  packet,  containing  difpatchcs 
^^"•/li^^''  from  the  Government  of  the  Ifle  9/  Ftance  to  the 
M*ti9M,kc.       Minifler  of  Marihc,  at  Paris^  was  taken  on  board 

by  the  mafter,  and  one  of  tht  fupercargoes,  and  was 
afterwards  found  concealed,  m  the  pofleflion  of  the 
fecond  fupercargo,  mider  circomftances  detailed  in  the 
judgment. 

The  cafe  was  argued,  much  at  length  by  The  Kind's 
'  Advocate^  Laurence  and  Adams  j  on  the  part  of  the 
Captors — and  by  Ribinfon  and  Stoddart^  on  the  part  of 
the  Claimants. 

It  has:  not  been  thought  n^effary  to  .  infert  the 
aipiment,  in  this  Report^  ,on  account  of  the  length  of 
the  cafe,  and  the  very  full  manner,  in  which  all  the 
topics  ai  e  difcuffed  in  the  Judgment. 


{a)  The  (hip,  in  this  cafe  had  been  recently  purchafed  as  tt  * 
American  Tcffel  in  the  //le  of  France^  in  the  place  of  the  fonner^ 
vcffel,  which  had  been  driven  into  the  JJle  of  Frante  in  great  dif-* 
trefs,  and  there  fold  under  the  authoritr  of  the  Court  of  Ad- 
niralty  of  that  idand,  with  fo  much  of  the  cargo^  as  was  required 
to  defray  the  expencei  of  tranlhipmenti  and  the  purchase  of  tWr ' 
pneftntvcfla.  ,;  ^,    ^^^  ^. 

Jui>GM£Nr# 
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JuDbMENT.      , 

.  Sir  William  Scott. — ^This  fliip,  or  rather  that  of 
trhich  the  prcfent  vcflel  is  the  reprefentative  (j),  failed 
from  Bremen^  with  a  cargo  of  dry  goods  and  pro- 
vilions,  part  of  which  had  be^  brou;^ht  from  Am^ 
fierdam^  on  the  23d  of  July^  iSoj,     She  touched  at 
.  the  Cap€  of  Good  Hope^  and  from  thence  proceeded 
to  BataviSy  where  the  cargo  was  fold,  and  another 
cargo  taken  in  for  Tranquebar.    From  that  place  a 
returned  cargo  was  again  brought  to  Batavia,  where 
the  prefent  cargo  of  coffee  and  fugar  was  purchafed^ 
with  which  the  (hip  failed,  on  her  return  to  the  river 
yade^  in  December^  1 806.     It  appears  that  the  voy- 
age was  interrupted  by  k  violent  tempeft  or  hurri- 
cane, which  vifiied  thofe  feas  at  that  time,  and  the 
veffel  was  driven,  by  dillrefs,  into  the  I/Ii  of  France^ 
where  flie  was  fold,  as  not  fea-worthy ;  and  the  pre- 
fent veifel  was  purchafed,  which  failed  with  the  cargo 
that  had  been  tranlhipped,  on  the  12th  of  M^ry,  i8o7. 


.The 
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(tf)  The  proceedingB  m  the  Court  of  Admiralty  at  the  Ifle  ^ 

f  ranee,  which  were  detailed  in  a  copy  of  the  proeeft.on  boards 

fcem  to  have   tak,en   the  following  oourfe:-— On  arrival  the 

qiaftcr  entered  hnfrote/lp  detailing,  at  lengthy  tte  Jifirtfi  and  da« 

oMtge  fuftainedf  and  praying  a  commiffion  of  funrey  and  appraife* 

ment  of  the  necefiary  repairs.    The  Court  decreed  the  appraife** 

ttent  X  and  the  report  of  the  furveyort  being  returned,  in  a&  of 

oavit,  the  mailer  recited  the  amount,  and  thr  inexpedieiy^.  of  r«« 

faimg  «t  that  coft,  recorded  hie  abandonment  or  Jeldfimad,  and 

prayed  a  fak  $  which  the  Comty  reciting  hia  abandonment,  de* 

creed,  u  alfo  the  (ale  of  pait  of  the  cargo.    1  he  whole  tran{ac'« 

tbb,  which  waf  under  th^  cyt  of  fpeoial  fmferooffHt  on  boards 

9pe»ffedto  be  conduAed  wkh  4ff  ib^Mk  »tHa|ioo  W^}(Pi^ 

l|fta  dTlbt  pr9£natoii» 


••^•▼fc 
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Th*        The  original  mafter  had  died  at  Tranquehifi  where 
,  the  prefent  mafter  was  appointed  in  his  place  by  jtjjc 

i»^4'h,  two  fupercargoes,  who  were  on  board,  and  wjiojc 
condud  will  conftitute  the  chief  fubjefl  of  obferva- 
tion  in  the  prefenr  inquiry.  The  principal  of  theib 
two  fupercargoes  is  Mr.  Ganfij  an  American  by  birth, 
who  is  fotmd  in  Eurcfie  at  the  commeacement  of  the 
prefent  tranfadion,  and  appears,  in  th£  opesiag  of 
the  correfpondence»  to  have  been  going  to  Amfterdam 
and  Parii^  and  to  have  returned  again  to  Amjierdam^ 
for  the  avowed  purpofe  of  fuperintending  the  purcbafe 
of  parts  of  the  outward  cargo.  The.  correfpondence 
difclofes  one  fad,  which  it  would  be  improper  to  paTs 
over  altogether  without,  potice,  though  I  (hall  but 
briefly  animadvert  upon  it,  viz,  that  an  offer  had 
been  made,  through  this  gentleman,  of  an  expedi- 
tion jointly  to  be  undertaken  with  the  houfe  of  WJlu^ 
at  Amfterdam^  in  which  the  name  of  that  Dutch  houfe 
was  not  to  appear,  llxe  propofal  was  accepted,  in  die 
firft  inffance,  on  thefe  terms,  by  Mr.  Delita^  the  maoag- 
ing  owner  of  the  prefent  expedition  at  Bremen^  but 
afterwards  declined.  I  am  not  difpofed  to  ^bfervi 
tpo  rigidly  on  the  morality  of  expreifions  thrown  out 
in  a  correfpondence  of  this  nature ;  I  content  myfelf 
with  Ikying,  that  the  objedionon  which  this  offer  was 
ultimately  declined,  feems  to  have  arifen  more  from 
prudendal  confideradons,  and  from  apprehenfions  of 
what  are  called  here,  Britijh  pretexts,  than  from  aof 
fenfe  of  the  impropriety  of  engaging  in  fuch  an  adven- 
ture.   This  is  ail  that  I  fliall  fay  upon  it. 

As  far  as  I  have  looked  into  the  proofs  of  prQ»   I 
l^erty^  which,  it  has  become  unneceffary  to  ^'r^mtm 
miautely,  I  fee  no  reafon  to  fuppofe;  that  the  property 
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does  ffot  "belot^to  the  perfimsfbr  M^hoai,  it  is  claimed  ^        Tte 
r^fciirth^yefore  difmifsthat  part  of  the  cafe,  remark-  /''^''^''^ 
'  9^  oiiiy^  ^at  the  principal  fupercargo  is  a  perfon  \vfao     •A^«^^4iK 
had  bieen  biuch,  and  immediately  before  the ,  voyage 
Be^an^  m-HoHand  and  France y  the  mother  comitries  of 
tb^  colie^ies,  xyith  which  this  veiTel  comes  in  contact  in 
flit/  JfeVeral  ftages  of  her  voyage.    If  the  fed  be,  that 
any  thing  was  Xq  be  arranged  .with  refpedt  to  the  con*"' 
veyance  of  difpatches,  or  other  fervices  to  be  per- 
fdi^n^^  this  fupercargo  had  the  opportmiity  of  fet« 
tling  fuch  arrangements  by  having  been  perfonally  at 
Paris y  as  well  as  at  Amjierdam^  immediately  before  the 
commencement  of  this  voyage.     The  veffel  failed 
from  the  IJle  of  France  in  May^  having  been  detained 
feme  time  as  it  is  mentioned  in  a  letter  of  the  fuper* 
cargo,  "  that  they  had  been  detained  ten  days  by  the 
Governor  withotit  any  reafon  being  afligned  ;"  how«» 
ever,  at  laft  they  were  permitted  to  depart  t>n  the 
rath  of  Ma  J.    The  capture  was  made  on  the  14th 
of  July^  by  the  Argo  private  fliip  of  war,  being  on  her 
ttXMxnitom^t^outhWbaleFifherj.   Thefliip'sfpapfirt 
were  demanded  in  the  ufual  manner ;  and  again^  ai& 
t&rwards,  on  the  5th  September^  there  was  a  farther 
demand,  on  a  fuppolition  •  that  the  former  had  not 
been  complied  with.    The  mate,  and  four  men,  wew 
put  on  board  the  -rf^fi,  who  carried  the  veffel  to  St. 
Helena^  where  they  met  his  Majefty's  fliip  the  Sir 
Edward  Hughes^  under  the  convoy  of  which  Ihip  they 
Jcfterwards  proceeded  to  England.    In  the  cour/e  of 
the  voyage  fome  apprehenfions  began  to;  be  enters 
tained  of  a  meditated  refcue,  whether  well-founded  or 
not  does  not  appear ;  it  was  the  caufe,  however,  that 
led  to  a  requeft>  that  Mr.  Meinen^  the  other  fupcr- 
csrgtif  might  tie  removed  on  board  the  Sir  Edward 

00  %  Hughes^ 
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Thi        Hu^jes^  aiid  that  his  baggage  might  be  acamined  for 

,  '^^**'*^^'  C0ncealed  papers,  though  it  is  not  explained,  what 

'^  ^M  4tb,    had  given  rife  to  a  fufpicion  of  this  kind.    ^U  tics 

i'*^       fearch  was  found,  in  the  poflefiion  of  Mr.  Mtinenj  in 

his  trunk,  a  fmall  tea-cheft,  at  the  bottom  of  which 

were  difcovered  thofe  papers  which  were  ienit  by 

Captain  Ratfey  of   the  Sir  Edward  Hughes  to* the 

'Admiralty ;  and  which  are  (j^fcribed,  in   the  letter 

from  the  Secretary  of  State's  Office,  **  to  contain  difi 

patches  from  the  Goytrnor  of  the  I/le  rf  France  to  the 

different  departments  of  Govern tnent  in  i^irir}  fbf- 

'    ing  the  diftrels  of  the  colony,  and  requefling  affiftance 

to  prcferve  the  fcttleraent  from  ruin." 

This  bemg  the  HGl  then^  that  there  were  on  i>oard 
public  diipatehes  of  the  enemy,  not  delivered  up  with 
the  fhip's  papers,  but  found  concealed,  it  is  incum- 
bent on  the  perfons  entrufted  with  the  care  of  tbt 
ijiip  and  her  cargo,  to  difcharge  themfelves  from  th« 
imputation  of  being  concerned  in  the  knowledge  and 
management  of  this  tranfa&ion :  And  more  partiat- 
l0rly%  they  might  he  eacpe&ed  to  do  this  on  their  exa- 
siination,  which  contains  fome  interrogatories  that 
poitit  to  the  delivery  of  all  papers.  The  account 
given  by  Mr.  Gantt  is»  ^^  that  the  ihip  was  de^ 
tained  at  the  IJle  of  France  fix  or  feven  days^  but  £x 
what  reafon  he  was  at  that  time  ignorant^**  though  I 
confefs  it  appears  a  little  extraordinary  to  me  that  ha 
fiiDuld  be  fo }  foi*  he  mufl  have  required  an  cJ^lda* 
ilation,  on  behalf  of  his  owners,  of  fuch  an  extraKucd^ 
nary  detention.  However,  a  packet  was.  at  laft  d^ 
fivered  to  him  by  the  Commandant,  in  .the  picfiaice 
of  the  Mafter,  addrelTed  to  the  Minifter  of  Maijse  at 
ParUi  and  which  on  the  arrival  of  the  yeffi^  at 
TSrmen^  be  y^  dire^ed  to  d(^^^  ^^^^P^^^k 
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motid^  an  ^cer  of  ariilkry  on  boards  attd  Jicond  In        The 

command  at  the  IJle  of  France,  though  he  appeart  to        ^^^^  ^',' 

have  fhipped  hixnfelf  as  a  planter^  and  as  an  inhabit-^     M*rti  4t^, 

mnt  o(  the  [fie  of  France^  for  the  purpofe,  as  it  is  faid, 

of  avoiding  imprifonment  in  cafe  of  capture. 

.  -  This  mighty  perbafs^  be  the  real  and  the  only  in* 

dycement  for  confenting  to  take  him  under  that.  dif« 

guife,  but  even  that  is  an  accommodation  which  neti* 

%tB\  Jbifs  .majiers^  and  fupercargoes,  have  no  right  to 

;^Qrd.    If. an  individusfl  is,  from  his  military  chara<ir 

^Vai  c^pofed  to  the  operations  of  wsur,  it  is  not  for 

them  to  throw  4:^ver  him^  from  motives  of  compaf* 

£on,,or  from  any  other  inducement,  a  colourable 

protedion  by  artifices  of  this  kind.     Mr.  Cant^  fay<, 

that  he  remonftrated  with  the  Commandant,  and  re* 

pfefehted  to  him  the  danger  of  taking  fuch  a  packet,' 

iince  he  could  neither  conceal  nor  difclofe  it.  in  cafe 

of  capture,  without  inconvenience ;  fo  that  it  feem^ 

he'was  not  altogether  unaware  of'  the  confequences  * 

cf  haviBg  fuch  things  in  his  pofleffion.    To  this  tfie 

Gonunandant  replied,  <<  that  he  muft,  on  fuch  an 

^event,  give  it  to  Colonel  Richmond ;  that  he  then  ac« 

cepted  it  under  compulfion,  and  with  great  relu<^ 

tance.'^    That  may  poffibly  be }  and  if  the  ofiendt 

refted  on  that  alone,  it  might,  perhaps,  be  hso'ih, 

{though  ftridly  legal)  to  involve  him  in  penal  con- 

^uences  for  an  ad  done  under  a  conftraint  and  com* 

putiion,  to  which  a  firm  man  might  be  allowed  to 

jyield,  miming  to  a£t  properly,  and  according  to  his 

4uty  refpeding  it  afterwards. 

^  That  leads  us  to   the  confideration  of  what  was 

ifter^frards  done  with  this  packet.    Mr.  GanU  fays, 

^  that  Ibeing  direded  to  deliver  it  to  Colonel  Ricb^ 

i^a^oattM^ppwaiice  i>f  a  ibaoge  crui^,  he  d^ 
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.-    T^«        fo,  on  being  chafed  by  the  Piedmontefeftig^;  &bMt 
at.lanta.  ^  fortnight -after  they  failed,  and  that  he  did  net 


Uurtk  4m>    know  what  became  of  it/*    And  it  has  been 
*^®''      for  him,  that  he  had  difcharged  himfelf  of  it  ako^ 
gether,   when  it  was  delivered  out  of  his  cuftody, 
.  and  thotpight  no  more  about  it.     But  that  is  Ae 
.very  delinquency  attributed  to  this  perfon,  that  hai- 
ing  been  privy  to  the  taking  of  this  packet  oft  board, 
and  having  it,  on  that  account,  impoTed  on  hhn  m^e 
particularly y  as  a  duty  to  belligerent  cruizers  to  make 
the  difclofure,  he  did  not  difclofe  it,  but  on  the  con- 
trary, offers  to  have  difch2(,rged  it  from  his  mind,  lor 
}t  is  quite  impoflible  that  he  ihould  r^alfy  dHcharge  his 
ynind  of  fo  memgrable  a  circumftance,  as,  it  is  plto- 
tended,  he  did,  when  the  cruizer  came  up^     It  was  At 
event  contemplated  by  him,  and  the  parties  wfto^i)e- 
livered  it  to  him,  which  could  not,  therefore,  but  bring 
*  to  his  recoUefUon,  that  there  ver^  enemy^s  ^paldiet 
-  on  boards  delivered  to  an  officer  of  higk  rank,  vriio  was 
difguifed  as  a  planter.    Not  to  have  pointed  tbem  oat 
to  the  attention  of  the  captors,  amounts  to  a  fraudident 
'  diifimulaticm  of  a&&,  which,  by  the  Latr  of  NacdaiSi 
^  lie  was  bound  to  difcbfe  to  thofe  who  hadu  right ta 
examine,  and  poflefs  themfehes  of  all  papers  on  booEri 
All  that  MxManti  ftates  further  is,  that  he  has  bsanik 
'ms  found  in  the  ppfieSton  of  Meinen^  whom 
to  have  been  ignorant  that  there  was  fuch  a 
board  ;  but  that  G^tleman  has  been  eaananed.  ted 
iherefore  we  (hal)  fi^,  from  bis  own  de|)Qfitions,  ytthA 
account  he  gives  of  it  himfelf. 

I  will  firft  take  notice  of  the  evidence  of  ^'fylafter, 
who  was  alfo  privy  to  die  delivery ;  he  fpeak^  ^  41  as 
a  matter  of'  notoriety-,  **  thatnhey  had  beeft'^deahed 
(everal  days,  by  the  ordbr  of  the  Frenfb  GovenuBcnt 
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*49fr^a^  plaoe,  m  order  to  tiflce  on  board  a  packet,       tiie 
'  whicli  was  delivered  to  ihtfuper cargoes ^  with  orders,  * 

'-^t-in  c$^any  ftrange  vcffel  (hould  appear  in  fight    'March^\ 
.  dttrbg^^the  poflage,  the  fakl' packet  (hould  be  delu 


.  -^i^cd  :iat<i  the  poiTeilion  of  Colonel  Richmmd. 

creaks  of  both  the  fupercargoes  being  prefent^  though- 

^  t|mt  is  now  faid  to  be  a  milbke.   It  is  perfedly  clear, 

however,  that  it  was  known  to  him  that  there  was 

-.  a  packet  on  board.    Can  it  be  faid  then  that  it  was  a 

-.  fil^GpeX,  to  him  what  became  of  this  important  packet 

.  f^ter wards,  when  the  fhip  was  detained  ?    Every  one 

.  ^uft  be  aware  of  the  danger  of  having  papers  of  that 

"defcnption  on  board,  as  Mr.  Gantt  admits,  that  he  was. 

.^uft  it  not   have  been  a  matter  of  inquiry  then 

<  .-among  them,  what  had  become  of  this  dangerous 

^packet  I   And  can  we  believe  that  Mr.  Meinen  was 

"  ^^ntirely  Id^t  out  of  fuch  a  communication  ?  or  that  he 

'  vas  in  effed  ignorant  of  the  tranfa£Uon,  whether  he 

"vas  prefimt  2^  the  delivery  or  not  ?  Mr.  Meinen^  it 

.is  to  be  remembered,  was  in  the  fituation  oi  fecmd 

fupercargo  on  board^  equal  in  authority  with  Mr. 

.  jCantt^  as  the  papers  disfcribing  their  authority,  and 

*the  letter  menuonmg  their  detention,  import.    That 

Mr.  Gantt  Iboiidd  not  communicate  to  him  that  he 

itad  received  fuch  a  jpacket,  and  that  it  was  for  that 

•cauie  they  had  been  detained,  is  fo  much  out  of  all 

. .  4itdbability,  that  no  <me  can  give  a  moment's  credit  to 

it.    He  mufl:  have  been  equally  ftartled  with  Mr. 

^  Gantt  at  the  detention,  and  equally  folidtous,  and 

equally  entitled  to  know  the  catife, 

'r    Iiet,us  now  fte  what  account  Mr.  M^/;ien  gives  of 

-r  Jbis^parc  inth^  tranfa£tion,  on  his  examination.    He 

^    js  tttgrc  reprfifent^  U>  have  depofed,  ^^  that  tl^  packet 
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arguc(J,.  manifcftjy  ihews,  that  Jii^:Vpifi  W^.  FE^sK 
the  delivery,  begaufe  it  wasr^icei^Qfiy^Tiat  %on^ 
Governor)  but  from  the  Commandqnf  ^^F^Bfuj^ 
who  is,  it  feems, .an  officer^  in  tkfi  (ituatiQnipf  aTqpi^ 
Major ^  and  not  to  b^  coAfojyaided  witl^  ^  GcKvo^ 
mor  of  the  IflancL  I  fee  no  mikteridl  contrftcli^tiQR  k 
this  accouFit,  becaufea  delivery  .by  j^  fubofdiintc  ^ 
ficer  of  the  Qovemment  might  lyot  inac^uralelj  h( 
confidered  as  a  delivery  by  the  Gov^tnAor^hisi^d^ 
without  the.  ncceflity  of  a  pcrfonal  in|;er?iew.  Mr, 
Mfincn  then  ftates,  ^^  that  the  packet  vfjaa ,  delivered 
tp  Colonel  Richmond^  and  that  on  Colonel  Rkb* 
tnond^s  removal  from  the  Atalantu  to  the  Arffj  in 
ikfired  Mr«  Meinen  to  take  pofitffion  of  a  fmail  cbcft 
4)f  tea,  Mrhicb  he  did,  and  took  it  with  him  flit 
l>oard  the  Sir  Edward  Hughes^  where,  ujka  M 
l^eing  opened,  the  faid  packet  was  foun^  con- 
cealed under  the  tea,  of  which  he  was  totally  ig* 
norant  until  the  faid  cheft  was  found,  never  bansg 
been  informed  thereof  by  the  faid  Coloi»eliU<^hpwiii? 
The  effed  of  this  reprefentatioD  thea  is  to  ihc0| 
that  a  grofs  fraud  had  been  pradifed  upon  him  bj 
Colonel  Ri(hmnd^  deeply  affe^ng  the  inter^  ^ 
his  employers*  I  do  not  perceive  that  he  was  ledM 
l]^eftion,  in  any  manner,  the  anxiety  which  was  »^ 
puffed  about  the  box  of  tea  ;  yet  \  cannot  but  tliidb: 
(hat  it  was,  in  Jt&If,  a  circumda&ce  of  firootg  |u^ 
cion,  that  it  fhould  be.anobjeft  ofjanyattentiq^bl^, 
an  ofScer  of  Colonel  Ricbmand*s  rank,  io  pititd|f4lli 
fpeci  il  manner,  a  parcel  of  tea  of  about  i  jlb&  w^^ 
which  could  not,  for  a  moment,  be  fupf^ofed  m^ 

«tWwi&  tb^.;psf£B^iy  iafc  ja  .bit  owfir  kiffff^ 
•   .  9  though 
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disfliglr  mider  tbr  eirilody  of  a&y  Captain,  either  ef  hif       TW 
Ifajelly^sNtTy^er  of  a  privateer.    1  he  vety  folidtttde  _^ 

felpreflfed  by  fudi  a  perfon,  about  a  trifle  of  this  kind,  ^  ili**^ 
nufty  1  ^  thifdc,  have  given  caufe  fubodprari  aliquid^ 
£>  as  t6  have  put  Mr.  Meinen  on  his  guards  more 
dpedidly  if  it  was  in  the  knowledge  of  the  individual, 
as  itmuft  have  been,  that  a  packet  of  importance  had  ' 
bcto  delivered  to  this  very  gentleman,  in  the  mannet 
tfbove  defcribed.  This  argument  is  a  little  weakened^ 
indeed,  by  what  has  been  fmce  ftated  in  the  aflidavic 
of  Mr.  MemeHy  in  which  he  dtnies  any  knowledge  of 
die  delivery  ctf  the  packet,  if  I  undeifland  him  right, 
either  to  Gantty  or  afterwards  by  Cantt  to  Colonel 
Micbmend.  But  this,  I  think^  is  utterly  incredible. 
That  after  having  been  detained  yJvrra/  days^  for  fomc 
unknown  caufe,  which  turned  out,  uprn  the  final  esN 
•  planation,  to  be  the  delivery  of  a  packet,  Jt  ihould. 
be  received  by  his  colleague,  and  yet  be  kept  a  fecret 
from  him,  at  the  time,  and  agdin  during  the  voyage, 
when  it  became  an  objcd  of  attention  on  fallirig  in 
with  the  Piedmontefe  frigate,  is,  whatl  muft  pronounce 
'  to  be  out  of  the  compos  of  all  rational  belief. 

"  There  is,  befid^,  a  letter  on  board,  which  (hewf 
ttiat  the  fad  couki  not  be  fo.  It  is  a  letter  addrefled  to 
Jnm  by  Mr.  Canit  after  the  difclofure,  exprei&ng  hia 
f  urprijse  f  o  hear,  '^  that  the  difpatches  which  wereforcedl  * 
Mffpi  tu  bi  the  Government  of  the  yie  of  France^  ha4 
i^n  found  in  his  pofleffion*'*  Thia  is  not  the  Ian** 
^gtiage  to  be  ufed  to  a  man  ignorant  of  the  h&  |  jt 
ctidentfy  implies  a  mutual  privity  and  knowledge  ip 
^  pjuties,  otherwife  the  writer  would  have  apologise^ 
yoa*^hitfown  feparate  afl,  and  for  dtflembfing  tirit^ 
)l|OliqpQQ  a  point  of  b  mucli  impartance ;  it  is  a* 

'K  '   '  fxpreffioa 
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-rtii        teprcflioh  altogether' inobmpalible  vatji  }iifae:  ^fiwd 

ArAJAtitA.  ignorance  of -Mr.  Meinen^  and  I  muft  a^im  repgac, 

Mfarck  4ih,     that  affertion  of  Mr.  Meinen  to  be  unworthy -x>f  ^ny 

^^-      .credit,  it  being  clear,  that  the  detention  at  the  /flf  if 

-France  was  under  this  very  ofier^thlet^af^n^   IfColend 

Richmond  is  to  be  credited,  it  was  for  .the  fpLe  pur- 

pofe  ol  furnijhingz  t>ret^xt  for  detaining  ibefii^aod 

to  fatisfy  the  fupercargo  on  that  head,  that  Iw  v^c 

up  the  paqket,  which  he  is  pleafed  to  reprefent  as 

containing  nothing  but  infignificant  papers  relating  to 

.  .  his  own  perfonal  concerns ;  and  his  ftatement  of  the 

xeal  caufe  of  the  detention  is,  that  it  was  to  accoianiodate 

him  with  a  paiTage  to  Europe^  for  which  he  wa&  not 

quite  ready*     According  to  this  account,  the  packet 

is  That  which  would  be  o.flenflatiouily  and  m^^ 

itriouily  held  o\it  to  the  inaft^r,  ^d  fu{)ercasg9e% 

detained  upon  fucb  a  pretence^ 

There  is  pother  letter,  written  «by  Mr,  M#m% 
from  on  board  the  &ir  EdiOard  Hughes^  de^pribu^ 
a  lifl  pf  things  left  behind  on  board  the  ^rg$^  which 
he  wiflied  to  have  fent  to  him,  and  amongft  them*  I 
.  perceive,  is  mentioned,  with  peculiar  folicitude,  this 
box,  **  which  was  entrufted  to  my  ^re^.  and  which  I 
wifh  to  have  in  my  poffeltion,'*  O^  this  letter  Inuift 
obferve,  that  it  is  in  dired  contradid^ion  to  another 
letter,  in  which  this  gentleman  endeavours  to  exone- 
rate himfelf  to  Captain  Ratfey^  from  the  legal  cuftody 
of  the  bo^^  by  intimating,  that  it  could  t^otbe  confi- 
dered  as  being  in  his  pofTeflion,  fince  he  wa<  himfelf 
in  the  power  and  the  pofieffion  of  the  captors,  "tliere 
*  is  aMb,  on  thb  point,  an  affidavit  of  Mr.  Flemings  who 
was  an  officer  on  board  the  Sir  Edward  Hugbert  a 
perfon  without  any'iritereft  in  the  quellion  at  ifficj 
'  9p4  whofe^fr?ditr  i?  vhcrefrre  cjuite  unim.pqw:fc^ 

thit 
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tKat^otiiia,  or  on  any  other  (i?)-  If  the  credfl^Hty  of 
Iris  teflunony  k  put  hi  competition  with  that  of  the  , 
^  other  perfon,  who  denies  the  fubftance  of  the  affidavit, 
^but  .wlio  is  at  lead  in  the  fituation  of  a  perfon  apb* 
logizing,  retracting,  and  esculpating  himf<;lf,  it  is  im« 
poffible,  I  think)  to  doubt  on  which  fide  the  preference 
is  due,  and  not  to  conclude,  that  the, anxiety  exprefled 
was  on  account  of  this  box,  (agreeable  to  the.reprefeti- 
tation  given  by  Mr,  Fleming)^  and  with  reference  to  the 
contents  which  were  adually  found  there. 

There  is  alfo  another  paper,  which  has  not  at- 
traded  much  obfervation,  but  which  is^  I  think, 
material,  as  enabling  the  Court  to  judge  a  little  of  the 
ceriduR  of  Mr.  Meinen  on  this  occafion  \  and  it  is 
always  of  great  importance  to  fee  what  is  the  condiid 
of  perfons  charged  with  the  ppfTeflion  of  that  which 
vrould  fix  guilt  upon  them*  In  the  firft  place,  what 
•may  we  fuppofe  would  be  the  natural  behaviour  of  a  * 
perfon  having  a  noxious  packet  pf  this  kind  palmed 
upon  him  f — an  inflant  ebullition  of  refentment  and 
indignation  ;  spi  e^g^  promptitude  to  exculpate  him- 
felf,  and  to  difclofe  all  the  circvimftances  which  ^light 
prove  his  own  innocence,  and  caf^  the  reproach  oft 
thofe  to  whom  it  juf^ly  belonged.  On  the  other  fide, 
what  would  be  the  behaviour  of  a  perfon  confcious  of 
.^delinquency?. — filence,  delay,  hefitation,   jmd  reflect 
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{a}  Mr.  Fleming'%  zBda^pt  fta^ed*  t^at  qx\  the  day  when  th« 
^-  crfltr  was  given  for  fearching  the  baggage^  which  was  to  be  done 
lifter  dinner*'  Mr,  Meimn  vr9%  much  agitated  at  dinner  time,  ^nd 
nould  not  eat ;  that  he  remarked  upon  it  to  l/ix.Manenp  an^  that 
)kc  replied  that  he  wa«  agitated ;  that  he  had  fomething  in  his 
green  cheft»  which  he  would  not  (hew  to  any  perfon  but  th^ 
'  tf  the  Adminikj,    TUe  mt$  couttadided  by  Mr.  jlfm<«r« 


tion. 
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tin  Am^  till  fomething  rould  be  patched  up  lo  meet  Ae 
rxLAnr  .  jj^p^j^^j^jj  charged  upon  him  by  the  difcovciy.  u 
Utri^  4jtb»  diefe  are  natural  tefts  of  condud,  it  will  be  obvious 
{rom  them,  what  were  Mr.  Meinen^^  real  imprdl]oo$ 
on  this  occafion.  The  paper  to  which  I  allude,  is  a 
•  letter,  or  draft  df  a  letter,  fent  to  Captain  Ratfty-  four 
days  after  the  difcovery,  in  which  Mr.  Meinen  faysi 
^  fince  the  moment  my  baggage  was  fearched,  I  have 
looked  for  an  opportunity  of  fpeaking  to  you  altm^ 
which  I  have  not  found.  When  Mr*  Richmond  was 
leaving  the  Atalania  he  gave  me  the  tea-box,  requeiL 
jng  me  to  take  care  of  it,  and  return  it  to  bini  on  oUr 
arrival^**  \vhich  is  not  very  confident  with  the  account 
which  he  gives  elfewhere,  when  he  fays  he  was  to 
forward  it  to  a  particular  houfe  at  Hamburgh^  **  not 
fufpe£Hng  it  could  contain  the  papers  which  yoQ 
found,  particularly  as  Captain /JT/^p/Vi  had  refufedto 
take  any  papers  at  the  JJle  of  France^  I  took  it  under 
my  care,  but  not  in  my  pofleflion,  for  I  myfelfnvm  in 
4he  pojfeffton  of  Captain  Baden  of  the  Argo.  When  I 
came  on  board  your  (hip,  I  did  not  bring  it  with  me, 
,  and  if .  1  had  known  that  it  contained  political  j^pefs^' 
I  (hould  have  left  it  in  the  hands  of  the  perfon  who 
gave  it  me.*'  Then  mark  the  defcripdon  which  tloc 
perfon  gives  of  a  man  who  had  treated  him  with  thisi 
inoft  fcandalous  difhonefty,  and  when  he  had  juft 
dete&ed  him ;  I  fay,  with  the  mod  fcandalous  di(ho« 
Hefty,  for  it  is  impoffible  to  conceive  a  greater  injury; 
to  be  done  to  any  man,  than  to  palm  upon  him  ibe 
iCuftodyof  papers,  which  endangered  the  ihip,  orcargOs' 
or  both,  to  the  poifible  extent  of  the  entire  forieitute  cf  * 
fnroperty,  of  fo  larf^e  an  amount,  committed  to 'liiscarft^ 
-Of  fuch  a  perfon  Mr.  Meinen  writes  not^hibncfii:^,  ^ 

oencludJiig  this  fetter, «  wb^^ijihehjeiifidriA^^ 
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f&ntjeminio  deny,  mypf  tUftfa^i^  Thef eis  snoditfT 
pafTage,  which  is  croffed  out^  ^^  as  to  Mr.  KUin,  aa4 
IVIr.  GtfiiA  they  knew  nothing  of  it/'  That  b  rubbed 
out  in  this  paper,  which  appears  to  be  but  the  draft 
of  the  letter .  which  was  actually  fent,  as  it  might 
haturally  occur  to  him  that  it  would  be  inconvenient^ 
if  they  who  were  abfent  on  board  the  other  (hip 
fhould  have  told  a  contrary  tale.  He  then  goes  on  % 
^^  I  did  not  mention  this  before,  b^caufe  I  did  not 
wifli  it  to  be  known  by  the  crew,  or  by  any  body  but 
yourfelf/*  Why  fo  ?  Could  an  innocent  man  have  arty 
wifh  that  the  crew  and  all  the  world  fhould  not  be 
acquainted  with  his  innocence  ?  On  the  Contrary,  it 
is  the  very  difclofure  which  he  would  mod  eagerly 
have  defired.  If  a  fair  man,  he  mud  have  the  com-^ 
mon  defire  to  exonerate  himfelf  from  the  offence^ 
which  had  become  public,  and  to  make  his  vindicatioo 
as  notorious  as  the  charge.  Thi§  letter  convinces  mc* 
Io6king  to  what  we  mufl  fuppofe  would  be  the  natural 
condu&  of  an  innocent  man  under  fuch  circumftanceSy 
that  he  was,  in  fad,  fully  apprized,  but  that  the  ez<« 
oufe  offered  was  not  ready  at  the  moment,  till  it  was 
framed  upon  deliberation  and  refledion.  It  is  impo& 
fible  to  read  this  letter  without  being  convinced,  that 
there  is  not  one  farikle  in  it  to  which  any  man  can 
ipve  credit,  as  containing  the  real  fentiments  of  the 
writer. 

On  thefe  grounds,  attending  to  the  hSis  of  » 
delitrery  to  Ganu^  of  a  delivery  from  him  to  Rich* 
nmdj^X!^  finally  from  Richmond  to  Meinen,  I  feel 
sbylelf  bound  to  prbnounce,  that  there  were  paptri 
RK!ttted  m  h9a¥d%  us  public  difpatches^  and  kmwinglf^ 
t^  thofe  who  are  the  agents  of  the  proprietors ;  thaC 
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Til*        that  the  fa£t  of  a  finauddent  concadment  aoi  hpffkS^ 


-••^J*^*^  The  queftion  then  is,  what  arc  the  kgd  'eofife*^ 
quences  attaching  on  foch  a  eriminai  i&  ?  ibr  chariis 
is  criminal  and  moil  noxions  is  fcarcely  denied.  .Whar 
might  be  the  confequences  of  a  Jimpk  tranfmifiDn' t)f 
difpatches,  I  am  not  called  upon  by  the  neceffities  o£ 
die  prefent  cafe  to  decide^  becaisfe  I  hare  aU'eadj 
proncmnced  this  to  be  a  fraudulent  cafe.  T&at  the 
fimpie  carrying  of  difpatches,  between  the  coionios 
and  the  mother  country  of  the  enemy,  is  a  Tersrflse 
highly  injurious  to  the  other  Belligerent,  is^  moft 
obvious.  In  the  prefent  flate  of  the  worlds  in  die 
hoftilities  of  European  powers,  it  is  an  objed  of  greit 
importtoce  to  preferve  the  connexion  between  the 
mother  country  and-  her  colonies ;  and  to  intetrupt 
fhat  connexion,,  on  the  part  of  the  othjsr  B^Hi^eraH^^ 
is  one  of  the  moft  energetic  operations  of  w^.  The 
importance  of  keeping  up  that  conne&ion^  for  the 
concentration  of  troops,  and  for  various  military:  pjuur*^ 
^fes,  is  manifeft ;  and  I  may  add^  for  the  tupfly  of 
civil  affiftance  alfo,  and  fupport,  bearafe  the  iofli^o^ 
of  civil  diftreis,  for  the  purpofe  of  compelling  a  iiir* 
render,  forms  no  inconfiderable  part  of  the  <^>eratiQsi% 
of  wan  It  is  not  to  be  argued,  therefore,  that  d» 
ipiportance  of  thefe  difpatches  might  relate  ossSj  tsy 
the  civil  wants  of  the  colony,  and  that  it  is  necemrj 
tfi  Ihew  a  military  tendency }  becaufe  the  obioi^.  of 
compelling  a  furrender  being  a  meafure ,  of  ..W9(^ 
Ifrhateyer  is  conducive  to  that  event  muft  alfo  Jbe 
fidered^in  the  conteinplation  of  law,  as  an  <i>\ 
hoftillty,  although  not  produced  by  operations;  ftn^k^. 
inilitary.    How  is  this  intercourfe  with  the  flifttl^ 

«)unU7  kept  up,  ia  time  pf  pe»ce  ?  ]>yM'S^^9f^ 
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•r  by  nkckets  in  the  fervice  of  the  ftate.  If  a  war  .  The 
intervenes,  and  die  other  Belligerent  prevails  to  inter*  • 
rupt  that  communication^  any  perfon  ftepping  in  to  ^'"'^J^^ 
lend  himfelf  to  ^e£k  the  fiune  purpofe,  under  the 
pmUege  of  an  oftenfible  neutral  charafter^  does,  in 
h£!if  |Aaoe  hhnfelf  in  the  fervice  of  the  enemy-ftate» 
aasd  is  juftly  to  be  conftdered  in  that  chara£ier.  Nor 
let  it  be  fappofed,  that  it  is  an  ad  of  light  and  cafusd 
iiii|lortaxK:e.  The  confequence  of  fuch  a  fervice  is 
iialefinitey  infinitely  beyond  the  effed  of  any  contra- 
bond  that  can  be  conveyed.  The  carrying  of  two  or 
three  cargoes  of  (lores  is  necefiarily  an  affiftance  of  a 
limited  nature ;  but  in  the  tranfmiffion  of  difpatches 
may  be  conveyed  the  entire  plan  of  a  campaign,  that 
leaay  defeat  all  the  projeds  of  the  other  Belligerent 
in  that  quarter  •f  the  world.  It  is  true,  as  it  lias 
bem  (aid,  that  one  ball  might  take  off  a  Charles 
the  Xllth,  and  might  produce  the  nioft  difaftrou^ 
efteds  in  a  campaign ;  but  that  is  a  confequence  fo 
remote  and  accidental,  that  in  the  contempladon  of 
human  events,  it  is  a  fort  of  evanefcent  quandty  of 
which  no  account  is  taken ;  and  the  pradice  has  been 
accordingly y  that  it  is  in  conflderable  quantities  only^ 
that  the  offence  of  contraband  is  contemplated.  *  The 
cale  of  difpatches  is  very  different ;  it  is  impollible 
to  limit  a  letter  to  fo  fmall  a  fize,  as  not  to  be  capable 
of  producing  the  moft  important  confequences  in  the 
operations  of  the  enemy :  It  is  a  fervice  therefore ' 
tdnch,  in  whatever  degree  it  exifts,  can  onIy.be  con-: 
fidered  in  one  charader^  as  an  ad  of  the  moft  noxious 
Ibid  hoftile  nature. 

""^  It  has  accordingly  been  fo  held  in  decided  cafes, 
mat  fully  recogmze  the  principle ;  for  on  this  principle 

tixvCmkkuti^n^  (a)  Tae^  %m  mdemcdi  and  bow  ia  (•)  ^^ 
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TKe        that  cafe  to  be  diftingui(hed  ^    It  k  faid,  that  ll«f  tw 
ATAt^AnrA.   ^^^  ^  ^^j.^  ^£  difpAtchca  fimply,  but  thac  k  waa  ck. 


MU'ck  ^th,     pendent  on  the  modified  relaxation  of  the  priskiplc 
of  ezclufion,  from  the  coic&tal  tradt  of  the  tsMny  m 


the  Wejl  Indies ;  that  it  was  alio  a  cafe  rf 
backwards  and  forwards^  in  two  feparate  iiiftaiicei, 
(rotti  the  Havannab  to  TrusfUIc^  and  back  mon. 
But  can  thefe  circumftancea  make  way  diieftoce? 
The  exclufion  being  taken  off,  that  trade  ftood  upon 
die  common  footing ;  and  if  the  carrymg  of  die 
original  difpatches  is  no  offence,  will  the  circumftance 
of  being  made  the  vehicle  of  carrying  the  anfwcr  to 
diofe  dilpatches  make  it  lb  ? 
^}  Lor4f ,  The  cafe  of  the  Sally  (a\  Grifithsy  haft  beeniottBdoned 

^'*  17^5*  ^  ^^^  .^  which  this  principle  wis  not  at^plied,  at  At 

commencement  of  the  late  war ;  but  tien  thedifpatcbes 

« 

were  not  referable  to  the  operations  of  war,  or  even 
to  the  exiftence  of  war.  Hie  vei&l  had  failed  before  At 
knowledge  of  holHides;  and  the  difpatctet  were 
sUtogether  of  a  commercial  nature,  from  tiie  Frendk 
Minifter  hi  Afnerica^  relating  to  a  contrad  for  flour, 
which  had  been  made  (wholly  unconnedred  with  die 
war,  and  prior  to  the  expedation  of  fuch  an  event), 
fcr  the  purpofe  of  fupplying  France  and  the  R'efuk 
cobniea  in  the  Weft  Indies^  in  a  year  of  great  fcardty. 
(I>  Ut*,  The  H^e  (^),  Ferrhr^  is  mother  cafe,  which  has 

keen  mentioned,  as  an  inflance  in  which  theSnperior 
Court  pafled  over  an  imputatm  of  this  kfaid,  widioal 
taffiering  it  to  obftrud  the  fentence  of  irtlinnirWf 
irtdch  was  finally  decreed*  But  m  that  cafo  k  !MI 
admitted,  that  no  fuch  paper  was  qn  boanL  TSbesm 
was  merely  a  receipt,  appearing^  M  baye  kiongiMt 
ky  the  Captain,  lor  a  packet  taken  by  hiM  Inn* 

ifco  Q«\iaa&or  .of  JMiiw^  to  be  imMlfak  m  fi0 


E^T  5(5urt'<Jf'admiral^. 
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DWrZ/ iwiiifter  in  ^A?herlca.  and  to  be  fof.A^^ai-ded  lil-         jhe 

tinlatJiy  to  AtfifterdamJ''-  In  fa^,  the  queftio^  was  not      ^^'-^y^y- 

raifed:    li  Vas  argued,  that  the  packet  i^ight  not     M^^^ch^xh^ 

ha  ve- been  on  boar  J,  and  that  if  might,  notwithftand* 

mg^lh^  receipt,  have  been  fent  by  fpine  other  4/»^r 

riain   fllip,    of   which    thcrd  were  fevefal  lying  <4t 

Bat.nna  at  the  fame  time/    The  cafe  c^e  before,  the 

Court  of  Appeal  from  the  Vice  Admiralty  Court  at 

the  Caj>e  of  Good  Hoj>e,  and  the  Superior  Court  a^e4 

on  the  prefumption,  that  the  Court  below  had  mad^ 

th^  necelTary  inquiry,  and  had  beqn  fati^fied  on  that 

point.     The  appeal  .proceeded  on  other  grounds,  and  : 

therefore  the  queftion  did  not  fairly  prefept  Jtfelf,  and 

the  Court  of  Appeal,  adc^ting  the  concliifion  of  the  '  • 

Court  below  upon  the  point,  did  not  think  it  tieceflary 

to  direft  farther  inquiry  to  be  inftitujted  upon  i this  feft^ 

when  the  caufe  came  on  to  be  heard^  and  .when*  the 

opportunity  of  invcftignting  k  was  gone.  by.'.  Theeffcft 

t>f  that  decifion,. therefore^  had  no. application: to  the 

prefent  queftion.  ,   .  " » 

In  the  Trende  SoJire{a\  in  which  the  fame  faft  fcime  (4)  ^th  ^j»^. 
incidentally  biefore  this  Court,  the  qvdftion  of  law  was  **°^- 
aveiided,  as  was  alfo  that  of  contrabar^d,  by  the'^cir- 
cumftance,  that,  before  the  feizure, .  the  Gape  df  G^od 
Hope^  to  "^hich  port  the  veffel  -u^j^  ^<?'^5  badxearfttt 
tobea  <:olony  of  the  enemy,  and  had  beto^^  a^  *'^'      ^ 

•£;i^/^  fettlement.-  ':  '    »    *         vv^M 


'  '^rith^Lj^/^j' iV/<ffy?«(kf\whi6h  had  carried  aJD«/ri&  (4)  <thJl^*>, 
yai^ketinthe  GaAljh  mail-bag,  the  veffel  was  captiii^cd  ^"^^^ 

ori^*file  %-eidnied  voyage;  and /^^;i  alfo  ^  paper  of  Chte 
difilrifjiion  -was  produced  by  a  woman,  A^bo  had^d  >.' 

^ifitddited:  herfelfi  by  the  manner  in  Which  ^c  ap*^  * 
pelHtd^  ,rb  4iave  ad:ed>  being  the  perfon  ^ho  had 
taliM  <i:)kel*fi|Niis  on  ^  boards  by  iiaud  agaitift  th« 
•   ^MMiRri.  H  H  mafter 
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tiic  mafter  (who  had  conduded  himfelf  optima  fide^  and 
^  ^^  had  exerted  his  utmoft  influence  and  authority  to 
U^ih  4th,  prevent  any  papers  from  being  put  on  board),  that 
the  Court  repudiated  her  evidence  altogether,  and 
refufed  to  a£fc  upon  it  in  a  cafe  of  that  defcription. 
^  In  all  thefe  cafes  the  principle  was  uniformly 
aflferted,  although  the  circumftance^,  under  which  the 
feft  appeared,  did  not  lead  ,the  Court  to  confider  k 
with  that  particularity,  which  the  nature  of  the  prefent 
cafe  requires.  Unlefs,  therefore,  it  can  belaid,  that 
there  muft  be  a  pl^irality  of  oflfences  to  conltitute  the 
delinquency,  it  has  already  been  laid  down  by  the 
Superior  Court,  in  the  Conjiitution^  that  the  fraudulent 
carrying  the  difpatches  of  the  enemy  is  a  criminal  a£l, 
which  will  lead  to  condemnation.  Under  the  autho- 
rity of  that  decifion  then  I  am  warranted  to  hold, 
that  it  is  an  ad  which  will  affed  the  vehicle,  without 
any  fear  of  incurring  the  imputation,  which  is  foIn^ 
times  ftrangdy  caft  upon  this  Court,  that  It  is  guiby 
of  interpolations  in  the  laws  of  nations.  If  the  Conn 
took  upon  itfelf  to  ^xsmt  principles  in  themfelves 
novd,  it  might  juftly  incur  fuch  an  imputation ;  bat 
to  apply  eftabliihed  principles  to  new  cafes,  cannoc 
furdy  be  fo  confidered.  All  law  is  refolvable  iota 
general  principles :  The  cafes  which  may  arife  under 
new  combinatioqs  of  drcupiftances,  leading  to  as 
extended  application  of  principles,  indent  and  recog- 
luzed,  by  juft  corollaries, •  may  be  infinite;  but  fo 
long  as  the  continuity  of  the  original,  and  dfahliihd 
,  principles  is  preferved  pure  and  unbroken^  the  prac* 
troe  is  not  ww^  n^r  is  it  juftly  chai;geable  wtt 
feeing  an  innovation  on  the  andent  law;  when,  it 
fad,  the  Court  does  nothing  more  than  apply  old 
prindples  to  new  orcumftances^    I^  therefore,  ^ 

2  4<^fipHp 
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tieclfion,  which   the   Court    has  to    pronounce  in    .    tkc 
this  cafe,  ftood  on  principle  alone,  I  fhould  feel  no  ■ 

fcruple  in  refting  it  on  the  juft  and  fair  application  of     '^^^J'^f^^* 
the  ancient  law.     But  the  hOt  is,  that  I  have  the 
dired  authority  of  the  Superior  Court  for  pronouncmg, 
chat  the  carrying  the  difpatches  of  the  enemy,  brings 
on  the  confifcation  of  the  vehicle  fo  employed* 

It  is  faid,  that  this  is  more  than  is  done  even  in  , 

cafes  of  contraband ;  and  it  is  true,  with  refped  to 
the  very  lenient  pra£Uce  of  this  country,  which,  in 
this  matter  recedes  very  much  from  the  corred  pr!n^ 
ciple  of  the  law  of  nations,  which  authorizes  the 
penalty  of  confifcation.  This  is  rightly  ftated,  by 
^yncker/hoekj  to  depend  on  this  hSt^  whether  the 
contraband  is  taken  on  board  with  the  a£tual  or 
prefumed  knowledge  of  the  owner^  fay  prefumed 
knowledge,  becaufe  the  knowledge  of  the  mafter  is, 
in  law,  the  knowledge  of  the  owner  ^  ^^Ji /cheat ^ 
ipfe  eft  in  dolo^  et  navis  fublicabiiur  (a).  This  WBjmkeriP- 
Country,  which,  however  much  its  practice  may  ^.*** 
be  mifreprefented  by  foreign  writers,  and  fometimes 
by  our  own,  has  always  adminiftered  the  law  of  na- 
tions with  lenity,  adopts  a  more  indulgent  rule, 
infliding  on  the  (hip  only  a  forfeiture  of  freight  in 
ordinary  cafes  of  contraband.  But  the  offence  of 
carrying  difpatches  is,  it  has  been  obferved,  greater. 
Tojtalk  of  the  confifcation  of  the  noxious  article, 
the  difpaicbesj  which  conftitutes  the  penalty  in  con? 
traband,  would  be  ridiculous.  There  would  ht^no 
ireight'dependent  on  it,  and  therefore  the  fame  pre* 
cife  penalty  cannot,  In  the  jnature  of  things,  be  applied. 
It  becomes  abfolutely  neceiTary,..  as  well  as  juft,  tQ 
refort  to  feme  other  meafure  of  confifcation,  which 
^aa  be  no  other  than  that  of  the  velucle. 

Hif  3  Thea 
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The  iThen   comes   the  other   queftion,'  whether   the 

penalty  is  not  alfo  to  be  extended   further,  to  the 

MMfci  4ih,     cargo,  being  the  property  of  the  fame  proprietors— 

not  merely  ob  coniineniiam  delidi^  but  likevvifc  becaufe 
the  reprefentatives  of  the  owners  of  the  cargo,  are 

direftly  involved  in  the  knowledge  and  conduft  of 
this  guilty  tranfaftion  ?    On  the  circumftances  of  tht 
prefent  cafe  I  have  to  obferVe,  that  the  offence  is  ai 
much  the  ad  of  thofe  who  arc  the  conftituted  agents 
of  the  cargo,  as  of  the  maftcr,  who  is  the  agent  of 
the  (hip.     The  general  rule  of  law  is,  that  where  a 
party  has  been  guilty  of  aa  interpofition  in  the  war, 
and  is  taken  in  deliffo^  he  is  not  entitled  to  the  aid  of 
ther  Court,  to  obtain  the  leftitution  of  any  part  of  his 
property  involved  in  the  fame  tranfaclion.     It  is  laid, 
that  the  terra  "interpofition  in  the  war**  isavety 
.general  term,  and  not  to  be  loofely  applied.    I  am  of 
opinion,  that    this  is  an  aggravated  cafe  of  aQitt 
intei'pofition  in  the  fervice  of  the  enemy,  concerted 
^nd  continued  in  fraud,  and  marked  with  every  fpecies 
of  malignant  condu£l.    In  fuch  a  cafe  I  feel  myfeif 
bound^  not  only  by  the  g^eral  rule,  ob  continentian 
^elidi^  but  by  the  direft  participation  of  guilt  in  tte 
agents  of  the  cargo.     Their  own  immediate  conduS 
Hot  only  excludes  all    favourable    diftinftion,  brt 
makes  them  pre-eminently  the  objeft  of  jufl  pimifc-  J 
ment.    The  conclufion  therefore  is,  that  I  mufl  pro- 
Bounce  the  fhip  and  cargo  fubjeft  to  condemnation. 

The  Court  obferved  afterwards :  —  I  will  men- 
lion,  though  it  is  a  circumftance  of  no  grear^onfe' 
quence,  that  1  have  feen  the  difpatches  in  thii-ftfey 
and  that ,  they  are  pf  a  noxious  naturfe,  (tadn^  the 
Itrength  pf  tlie  different  regjipatent^  ^Cr  aA'd^^Otb?' 
particulArs  entirely  inilitai-y.  J 
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'T'his  was  a  cafe  of  the  fame  general  dais  (a)  as  the  ^'fp'^tcku  om 

•1     .  1.  1/1-  r  ^z-         ;  r  J    «>«..d  a  neutral 

preceding,  on  the  queltion  oi  dif patches^  tound  fli»p,  but  going 
on  board  of  an  Jimerican  flup,  which  had  been  cap-  baffndor*ofThc 

tnrfd    ^"/'"y**  State, 
CUrca   refidcnt  in  the 
Kriirral  Stare. 
•-  .  ■  Diftindiofi  from 

ine  preceding 
cale,  &c. 

{a)  Other  cafes  that  have  occurred  6n  the  queftson  of  dif- 
patches,  are  The  Concha,  Holbec  {b)^  ^' Danj/h   fhip,  takai   WiS^^^^rfi,^ 
on  a  voyage  from  the  JJIe  of  France  to  Copenh^gen^  having  on 
board  9i  packet,  which  was  to  be  delivered  to  the  French  ambaf-  '  ' 

lador  at  Copenhagen,  to  be  by  him  forwarded:  to  the  departments 
of  Government  in  France,  HoftiHties  \fitk  Denmark  haviog  in* 
lervenedy  the  claims  of  tke  i><M^  proprietor  coi«ld  not  be  given. 
.The  cafe  was  argued  only,  wkh  refpe£^^to  tbekaereft  in  the  prixe^ 
l>etwe<n. the  Crown  and  the  ^j/forr  and  therefore  no  fpecial  ex* 
planations  werp  offered  on  th;e  part  of  the  mafter.  The  Court 
obferved>  upon  the  evidence^  that  the  mafter  appeared  to  have 
Mken  charge  of  this  packet  kn6wingly  ;  and  though  there  did  not 
appear  to  have  been  any  fraudulent  con'-.ealmentf  he  had  been  in 
^e  cuftody  of  a  Briti^  ing^Xjt^ieen  days  without  making  any 
difdofure  of  tbe  fa^ ;  that  he  was  part  owner  of  the  vefTel  and 
of  the  cargo,  and  had  been  entrufted  with  the  management  of 
the  expedition,  a^  agent*  by  his  copartner ;  that  the  cafe,  there*  ' 
fore,  muft  follow  the  courfe  of  the  jiialanUt  independent  of  the 
breaking  out  oi  Dmt/b  hoftilittes,  on  whkh.oilly  the  claim  of  the 
Crown  was  founded.-  That  the  Captors  were  entitled  to  the 
condemnation  of  the  (hip  and  cargo. 

The  Sufan{e)^    an  jinurican  veffeU   captured   on  a   voyage  (0  '<) -^''^r 
from  Bourdeaux  to  AVw  Torh,  having  oif  board  a  packet,  ad- 
drefied  to  the  Prcfcft  of  the  JJU  of  Francs  (of  which  it  did 
not  appear  that  it  contained  more  than  a  letter,  providing  for 
Ibe  payment  of  that  officer's  falary).     The  mafter  had   made 

H  H  3  aa 
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CAR^Liiti.    ^^^  wi^  21  cargo  of  cotton  and  other  articles,  or 
freight  on  a  voyage  from  New  Tor k  to  Bmrdeaux. 
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an  affidavit,  arerring  his  ignorance  of  the  contents,  and  ftatin| 
that  the  packet  was  delivered  to  him  by  a  private  merchant,  11 
containing  old  newfpapers  and  feme  fliawls,  to  be  delivered  to  1 
merchant  at  New  Tort.  The  iniignificance  of  fuch  a  communi- 
cation, and  its  want  of  connexion  with  the  political  objeds  of  die 
war,  iiirere  iniifted  upon.  But  The  Court  overruled  that  diftiodioa, 
under  obfervations  fimilar  to  thofe  above  ftated  ;   and  on  tbe 

*  plea  ef  ignorance  obferved,  that  without  laying  what  might  be  tlie 

effeft  of  an  extreme  calie  of  impofition  pra£Ufed  on  a  neutral  mailer, 
ootwtthftanding  the  utmoft  exertions  of  caution  and  good  fiith 
on  his  part>  it  muft  be  taken  to  be  the  genaral  ruie,  that  a  maftcr 
is  not  at  liberty  to  aver  his  ignorance,  but  that,  if  he  is  made  tbe 
vidim  of  impofition,  pradifed  on  him  by  his  pnvate  agent,  or  bf 
the  government  of  the  enemy,  he  muft  feek  for  hia  redreTsagaanft 
them.  That  in  this  inftance  the  mafter  did  not  appear,  even  from 
his  own  account,  to  have  ufed  any  caution  to  inform  himfelf  of 
the  nature  of  the  papers ;  that  with  refped  to  the  (fifdofvre, 
although  the  papers  were  not  fo  kept,  as  to  implicate  him  it 
the  charge  of  a  fraudulent  concealment,  they  were  not  prodoeed 
to  the  captors  as  they  ought  to  have  been*  That  fince  it  ap- 
peared, that  cafes  of  this  defcription  were  multiplying  fo  fail,» 
to  have  produced  four  inftances,  of  neutval  vefiels  making  tlien- 
{elves  in  this  manner  fubfervient  to  the  purpofes  of  the  eaenyi 
within  the  prefent  fitting,  it  was  neceffary  to  be  known,  tint 
it  would  be  confidered  as  a  proof  of  fmud,  if  papers  of  tUi 
defcription  being  on  board  were  not  produced  voluntarily  in  the' 
firft  inftance.—- In  this  cafe  the  Ihip  was  condemned,  but  tbe 
cargo  was  reftored,  and  even  that  part  beloiiging  to  the  owner 
of  the  ihip,  as  it  did  not  appear  that  the  mafter  had  been  ^ 

(ji^t^yunff       pointed,    kgent  for  the  cargo*     But  (4),  on  prayer  that  tbe. 

aSot.  mafter  might  be  allowed  his  private  adventure.  The  Court  ob* 

ferve>  that  this  was  a  defcription  of  cafes  in  which  the  ufoal  la- 
dulgence  of  the  Court,  in  that  refpeft,  would  be  mifapplid- 
That  it  was  an  offence  originating  chiefly  in  the  mifcondiid  or 
culpable  negligcoce  of  the  mafter^  and  Uiat^whilft  fat  was  s^ 

%  iag. 
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In  this  cafe  the  di^atcbes  were  tbofe  of  thp  French  tim 

Minifter,  and  the  French  .Coiiful,  in  America^  going  , 

to  the  Departments  of  Government  in  France.  ^^I'^^» 

*  i8o8. 


Jng  thus  (*ulp»bly  and  wantonly  with  refpeA  to  the  property  of 
his  owner,  it  could  not  be  ex  peeked  that  he  himfelf  fhould  efcape 
with  impunity,  ^  fwr  m  1u8  own  adventure  in  that  tranfat^ion 
vas  concerned. 

Alfo  the  cafe  of  the  Hope,  Jones  («)»  an  American  veffelf  f«)  9th  ^frii^ 
captured  on  a  Toyage  from  BqurJeaux  to  Nent^  Totk^  having  >^^« 
on  board  yarious  djfpatchet  to  the  oS^tvt  of  government  in 
the  French  Wefi  India  iflandt  and  the  yie  •/ France^  There  wat 
sUq  on  board  a  military  o^er  of  rani,  aid  du  $:mp  to  Gcner^* 
VUlaret,  who  had  lately  come  from  Marfimque%  and  Was  fetum* 
ing  to  that  ifland,  and  who  had  been  ihipped  in  the  cbamfUr  of  a 
merchant's  4erk,  going  to  fettle  fome  outftanding  |u:couQts  in 
flew  TorL  The  mafter  made  an  affidavit,  protdUng  bii  igno* 
ranq;,  9ad  ftatiqg,  ''  that,  in  anfwer  to  a  re^ueft  made  to  bim,  ho 
had  refufed,  publicly  in  the  coffee-houfe  at  Bourdea^n,  to  take 
any  public  papers ;  that  the  papers  in  queftion  were  brpugbt  on 
board  in  the  officer's  b^|r|(age,  and  had  been  ftowed  away  in  the 
)iol4  for  waat  of  room  io  the  cabin  affigncd  to  him." '  The  Tera« 
city  of  this  account  was  contradided  by  a  fhipping  ptper  qq 
boards  from  the  cuftom  houfe  at  Bourdeaux,  which  defcribed  tbie 
inmk  ^'  aefeni  m  b^ard  originally  *tviib  a  SreSion^  that  it  fhould 
htfl9mfed  in  the  hold.''  The  Court  obferved  again,  that  thfe 
jgeqeral  ruk  nuift  be  held  ftrong  againft  the  avennent  of  ipnamce  % 
tSxa  the  circiimftances  of  the  j^rsfent  cafe  did  not  even  approach 
to  a  cafe  of  that  kind  ;  T^hax  it  was  fcarqely  credible*  that  the 
mafter  could  have  been  deceived  with  refpefl  to  the  charader  of  a 
inSitary  bfficer  of  high  ratll^,  fb  as  tcrl^  imposed  upon  by  the  dif* 
^guife  of  a  merohant's  derk,  which  he  )ta#-f^retended  to  affume  | 
that  he  was  fiir^er  difcredite4»  by  the  reprefaitation  which  he 
)iad  attempted  to  impofe  upon  ^he  9<>art,  refpefUog  the  manner 
in  which  the  trunk  was  concealed.— T|ie  Court  con4eiaQed  the 
P^f*  t>?t  leftoicd  the  cargo,  though  the  property  of  the  ovmert 
M  the  mafter  did  not  appear  to  bave  been  f^^nte4  iuper* 
CtfgP»  9tt  i^mt  with  legaid  ^  the  cai^go^ 

*  .  UK  4  The 
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^  '^^  Tfie  cafe  was  argued  by  the  Kin^s  Advocate  and 

^* ' '  -  Laurence  on  the  part  of  the  captors;  on  the  ground 


•X/r//ifl|  oi  dif patches y  prior  to  the  cafe  of  the  Atalanta\  ani 
l)y  Arnold  ;in4  Jennet  on  the  part  of  the  claimant, 
It  was  afterwards  argued  a  fecond  time,  on  the  cffed 
of  a  diftinftioii  arifiiig  froiA  the  circumftances  of  ihe 
(lifpaiches  being  in  ^  CQVirle  of  conveyance  not  from  the 
coipnies  of  the  enemy,  but  from  a  State  in  amity,  and 
.  'from  the  public  Embaffador  of  the  Enemy,  rcfident 
\vi  that  State,  to  his  own  Goyemmep^ 

Judgment, 

Sir  W.  Src?//.r— This  is  the  cafe  of  a  fhip  which  was 
f:aptured,  havlqg  on  board  difpatches  from  the  Mi- 
fiifter  and  <]lohful  of  Fraw^^  in  the  United  States,  to 
Xhe  Qoy&'nment  of  France.  ITie  Govirt  has  before 
had  repeated  occafiohto  exprefs  its  opinion,  thai  the 
jparrying  the  difpatchea  of  the  enem^  iroin  the  colo- 
lues  to  the  mother  country  9  is  a  <:ri|ni!ial  iaierpofi* 
non  in  the  w^lt  •  that  will  1^4  to  ^ondenmaticHb 
|n  this  cafe  a  diftirifticin  was  *ti^^n,  Very  bridllj 
]h  (he  original  argument,  whigh,  I  confefs,  ilnick 
me  very  forcibly  at  jhe,  moment,  that  oarryii^  the 
iiifpsUches  of  an  £mbaf{$ddr,  fituated  in  a  fientnl 
irountry,  did  not  fall^tbin  die  tciS&gas^  mifioA 
the  general  principle '  is  'founded ;  and  I  cadriot  but 
Tay^  that  th?  f iirthpr  argument  which  I.  havp  heard  <tt 
Jthat  pointy  aqd  my  owia  coafi^eration  of  tbe  iubj^ 
^ve  but  confirmed  the  impreffion,  whic^  I  tbA 
recqyed,  of  the  fiiUdify  of  this  dJftiiiailcto  j— ^pttl 
the  parry iilg  the  difpatches  between  '^h^  piodier 
jpountry  and  i}i^r  colonies  is  priming,  «an  h^cif 
be  doubted ;  and  I  have  never '  he^d  of  *•  dfOL 
ff- privilege  9f   thi§  ^  .-feeing  aff^r|^  oii  the 
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part  of  My  nation,  or  by  any  indhdduaL     On  the        The 


^cmtrary,  the  artifices  of  clandeftinity  and  conceal^ 
ment,  with  which  fuch  afl*  haVe  always  becn^ccom-     «-*/f»vi% 
panied,  ftrongly  betray  the  ^opinion  which  the  indivi- 
duals' themfelves  entertain  of  the  right. 

It  has  been  afked,  what  are  difpatches?  to  which, 
I  think,  this  anfwer  may  fafely  be  returned ;  Aat  they 
Are  all  of&dal  communicationa  of  oifi^ial  perfon6,'on 
the  public  affairs  of  the  government.  Ilie  oompa- 
rative  importance  of  the  particular  papers  is  imma- 
^rial,  fnige  the  Court  will  not  confti:\|d  a  £cidp  of 
i^tive  importance,  which,  in  fad,  it  hai  not  the 
miai^  of  doing,  with  any  degree  of  accuracy,  or 
with*  fatisfacdon  to  it&lf :  it  is  fufficient,  that  the^ 
relate  to '  the  public  bufinefs  of  the  enemy,  be  it 
great  ov^  fmalU  It  is  the  right  of  the  BeUigeroit 
to  intercept  and  cut  oAf  ^// .  communi^tion  between 
the  enemy  and  his  fettkments,  and,  to  the  uttiia(i: 
of '  his  pow^i^  to  harra&  abd^difturb  this  ccmneeticai, 
which  it  ^  one  of  the  di^clared  objects  of  tlie 
kmbilieA  tf^tbe  Enemy  to  preferve.  It  is  .not  ti^ 
be  faid,  therefore,  that  this  or  that  letter  ts  6E 
iball  mohiBiit ;  ^  true  criterion  wtH  be,  .i&  it  on 
^/pi^lic :  bufinefs  of  the  ftat^  and  feifiog  hetiroca 
^blic  pcizfian3  for  > t)xe  |»iblic  fenocrl  3Phat  is  th^ 
«furilf0n.  ifiuuiiviLdiudstaJce  p?pers,  edmiff^  ,frfmi 
official  iperfans,; and  laddrefllbd  .to>]wfi>na  in  duitho* 
aity,.wd  thisy  tMrn.qut  io  be^meie /pciiateriielalpi^ 

f^  in^yifomeiimesih^peQim  the  ir^^ 

i»f  life,  it  ^1  be  wd\  fwctltem,  ^sa^  tdi^  lwiU:  bsve 

ibe  b^^  pf  i  fo^  hmmibf  Wr  $v^%,  S«t  Af  ^^ie 
papers  fo  taken  relate  to  pvl^ic 'CMi}erif8»  4ae  t^f 
l^eat  or  ftn^i,  ovil  -or  wfiSmt^iilQ  CqxM  WJUilMt; 
fyiit  hairs,  asd  -ssrafitibr  ..tfadriinlitiit)  ^^imDotlSDM* 
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The        For  on  what  ndunds  can  It  proceed  la  make 


CAnobfin. 


eftimate 


>//'//  1A9  m  wordsj  or  what  may,  perhaps,  be  artfully  dit 
guifed,  may  relate  to  objects  of  inlinite  io^x^rtanoei 
known  only  to  the  ene^y^  and  of  which  the  Court 
baft  no  means  of^  ju4^i^g»  The  Court,  therefeic 
will  not  take  ypon  itfelf  the  burthen  of  formmg 
fuch  afcale,  but  will  look  cmly  to  thefiict,  wb& 
ther  the  ciife  falls  within^  tb$  general  defcripcion  or 

not.     .  ' 

The  cireomftances  of  the  prefent  cafe,  howerer, 
do  not  bring  it  within  the  range  of  diefd  com^ 
iideration$,  becaufe  it  is  not  a  .cafe  of  difpatdiC8 
coming  from  any  part  of  the  enemy's  territorT) 
whofe  conmuTcc  and  commuoications  oi  every  kind 
the  other  BelUgerent  has  a  right .  to  intemq>tf 
They  are  difpatches  from  perfons  who  are,  in  a 
peculiar  maimer,  the  favourite  objects  of  ^  pnv 
tection  of  the  law  of  nations,  Emb^ffad&rs^  refident 
in  a  neutral  country,  for  the  purpofe  of  pra- 
'  ferving  the  relations  of  amity  between  that  ftal^  aad 
his  own  government. 

'  On  thefe  grounds  a  very  material  diftindion  aiile^ 
with  refpe&  to  the  right  of-  fumiihiug  the  convej- 
ance*  The  former  cafes  w^e  cafes  of  neutral  flu^ 
'Carrying  die  epemy^^  di^tches,  from  his  cokmieslft 
-die  modier  country.  •  In  all  fuch .  cafes  "you  have  a 
jaght  to  )QQnc|ude,  that  the  effe£fc  of  thde  difp^dM 
b  htfftfle  ta  yourfidf,  becai^  they  muft  rebte  to 
die'  fecurity  of  ^the  ateqiyfs  pofleifioni>  and  to  the 
Huuntenance  .of  a  oommniucatfen  between  then) 
you  have  a  right  to  df  (troy  thele  pofleifions  and  that 
contmunicaticm  ;  and  it  is  a  l€|;al  aft  of  hoftility  lb 

.I9(|(>«  ^3t|t ^e neutral C9utti97 bas a r^ht to pi€£^ 
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them  can  partake,  in  any  degree,  of  the  nature  of  ^frii  ia, 
ho/iiliiy  againft  you.  The  enemy  may  have  Ins  ho& 
tiie  projeds  to  be  attempted  with  the  neutral  ftate  ; 
hut  your  reliance  is  on  the  integrity  of  That  Neutral 
State,  that  It  will  not  favour  nor  participate  in  fuch 
defigns,  but  as  far  as  Its  own  councils  and  aflibns 
are  concerned,  wili  oppofe  them.  And  if  there 
ihould  be  private  reafon  to  fuppofe,  that  this  con- 
fidence in  the  good  faith  of  the  neutral  ilate  has  a 

doubtful  foundation.  That  is  matter  for  the  caution 
of  the  Government,  to  be  counterafted  by  jufl  mea^ 
fures  of  preventive  policy,  but  is  no  ground,  on 
which  this  Court  can  pronounce,  that  the  neutral 
carrier  has  violated  his  duty  i  by  bearing  difpatchcs, 
which,  as  £u-  as  he  can  know,  may  be  prefumed  to 
be  of  an  innocent  nature,  and  in  the  maintenance  of 
a  pacific  connexion.  One  material  ground,  there- 
fore, is  wanting,  on  which  the  judgment  of  the 
Court  proceeded  in  the  fonner  cafes.  Another  difl 
tinftion  arifes,  from  the  charader  of  the  perfon,  who 
is  employed  in  the  correfpondence.  He  is  not  an  exe- 
.  cutive  officer  of  the  Government,  adihg  iiniply  in  the 
condud  of  Its  own  aflfairs  within  its  own  territo^ 
ries,  but  an  Embaflkdor  r^fi^ent  in  a  neutral  State,  fojr 
the  ptu-pofe  of  fupporting  aQ  ^xmcable  relation  with 

I  have  before  faid,  that  perfons  difcharghg  the 
fundions  of  Emballadors,  are,  in  a  peculiar  manner, 
pbjeds  of  the  profediox^  and  favour  of  the  law  of  na« 
tions.  The  limits  that  ^x%  afligne4  to  the  operationt 
of  war  againft  tbem^  by  Vatiil^  and  other  writers  upon 
tfaofe  fubjeds^  are^  thai  you  may  qcergfe  your  right 

of 
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tht        of  ipar  ifgainji  /^)7i,vherever  the  <^hara£l€r  of  hoftility 
_  9«ift#  ;  Tw  may /top  the  Embaffad^r  of  your  enemy  m 

^'tL'L*  it//  poffkff ;  but  w>ien  he  ha$  arrived,  and  has  takea 
U{)on  himfeif  the  fandiqns  6f  his  office,  and  has 
^een  admitted  ia  his  reprefealative  chara&er,  he  b^ 
comes  a  fort  of  middle-rtaxi^  entitled  to  peculiar 
frivil^es,  as  fet  apai;t  for  the  protedion  of  the  rcla- 
lions  of  amity  and  peace,'  in ;  maintaining  which  all 
xiatiops  are,  in  fome  degree,  iqte^^efled.  It  has  been 
argued,  that  be  retains  his  national  character  un. 
mixed)  and  that  even  his  refidence  is  coniidcred  as 
a  refidence  in  his  own  country ;  But  That  is  a  fidion 
of  law  invented  for  his  further  proteftion  only,  and 
3$  /ucb  afijElioriy  it  is  not  to  be  extended  beyond  the 
ifeafoning  on.  which  it  depends.  It  was  intended  as  a 
privilege  \  and  I  am  not  aware  of  any  inftance,  in 
l^hich  it  has  been  urged  to  his  di(advantage.  Could 
It  ,be  faid  that  he  would,  on  that  principle,  be  fub- 
jeft  to  any  of  the  rights  of  waf  in  a  neutral  territory  I 
ceitamly  not :  He  is  there  for  the  purpofe  of  carry« 
iiifl:  on  the  communications  .of  peace  and  amity,  for 
||)c  ^tereft  ,Qf  bis  p^Rh  coux^^ry,  primarily,  but,  at  the 
fame  time,  ior  th^  fiutherance  and  protection  of  tbip 
^^ferefts^  which  the  neutral  country  alfo  has  in  diie 
fc9ft{inpa^ce,  of  ^hofe  relatioos* 
.  :ItJs  to  ^  <;P8fi4<?r?d,  alfo,  with  r^ard  to  this 
flH#W?n>  S**^  ;Bar:*>«:.due  to  ,the  convenience  of 
th^  Neutral  State;   for  Its  interefts  may ' requirjS' 


It.^glit  ^tijpi^lit. to  amount Ijm^     to  a  ^ect 

^^ipn,'  i^at .  VfJ^^P^^.^?^^^ 
refide  in.the^eutral  flate,  ^^he  is  4^^|ared  to  bede- 
Jjan:c4  ^pm  the  pnly  >eaM.pf  jcomm^  with 

•^s  owni '  Foi:  to  what  ufeml  purj)oie  tan  fie'  refide 

thcr?i 
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tliere,  without  the  opportunitres  of  fuch  a  commuril,        Ttie 
cation  ?  It  is  too  much  to  fay,  that  all  the  buKnefs  ^/l'-'*^^-. 


of  the  two  ftates  Ihall  be  tranfafted  by  the  miniffcr  ^r^'^  «ft| 
of  the  neutral  ftate,  refident  in  the  enemy's  Country. 
The  praftice  of  nations  has  allowed  to  neutral  ftates 
the  privilege  of  receiving  minifters  from  the  Bellige- 
rent ftates,  and  the  tofe  and  convenience  of  an  im- 
mediate negotiation  with  them. 

It  is  faid,  and  truly  faid,  that  this  exception  may  be 
liable  to  great  abufes,and  fo  perhaps,  will  any  rule  that 
can  be  laid  down  on  this  fubjcft : — 

—— — —  Mille  adde  catenas  j 


Efftfgiet  tamen  hac* 


Opportunities  of  conveying  intelligence  may  always 
exift  in  fome  form  or  other.  It  may  happen,  that 
much  milchief  may  arife  by  the  communication  of 
news,  in  the  private  letters  of  intriguing  private  men^ 
or,  as  the  French  government  has  been  much  in  the 
habit  of  employing  fuch  charafters,  of  intriguing 
women ;  but  if  they  are  not  ftamped  with  the  cha- 
rafter  of  public  communications,  this  Court  cannot 
purfue  the  confequence  to  the  penalty  of  thofe  per- 
fons,  who  may  be  made  the  vehicles  of  conveying 
fuch  a  correfpondence.  It  has  been  argued  truly, 
that  whatever  the  neceflitits  of  the  negociation  may. 
be,  a  private  merchant  is  under  no  obligation  to  be 
the  carrier  of  the  enemy's  difpatches  to  his  own 
government.  Certainly  he  is  not :  and  one  inconve« 
nience,  to  which  he  may  be  held  fairly  fubje£t,  is  that, 
of  having  his  veflel  brought  in  for  examination,  and  of 
the  neceflary  detention  and  expence.  He  gives  the  cap^ 
tors  an  undeniable  right  to  intercept  and  examine  the 
nature,aadcoatencs  of  the  papers^which  he  is  carrying; 

fw 


47o  CASES  DETERBflMED,  &c 

ne  far  they  may  be  ipapas  of  an  injurbus  tendency,  al- 
^^^_^_^  though  not  ftich,  on  any  a  priori  prefumpdon,  as  to 
Ji^u  ift*  fttbjdEt  the  party  who  carriet  them  to  the  penalty  of 
confifcation,  and  by  giving  the  captors  the  right  of 
that  enquiry,  he  muft  fubmit  to  all  the  inconvenience 
that  may  attend  it.-^-Ship  and  cargo  reftored  on  paj<* 
ment  of  captors  ezpence. 
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No.  I. 

M0NSIBV&  LS  MimSTRB  PLENIPOTBKTUIRtf 

Paris,  le  24  decembre  i8o6. 

J£  m'emprefle  de  r£pondre  a  la  note  que  vous  .ra'avez  fait 
rhonneur  de  ra'adrefTer  le  20  de  ce  mois. 

Je  penfi  que  le  decret  imperial  du  ai  novembre  dernier,  n'ap* 
porte  jufqu'ici  aucune  modification  aux  r6glemen8  adiuellement 
obferves  en  Francey  a  P^gard  des  navigateun  neutres,  ni  conf^- 
quemment  a  la  coaveotion  du  30  ie  itembre  1800  (8  vendemiaire 
an  9),  avec  le«  £tats-Uni8  d'Amerique. 

Mais,  quoique  par  cette  r^ponfe^  les  qiiatre  queftions  fur  let* 
quelles  TOtre  Excellence  a  d^fir6  connattre  mon  opinion^  fe  trou* 
^ent.implicitenient  r^lblues,  je  crois  pouvoir  ajout^r,     . 

I.  Que  la  declaration  exprim^  par  Patticle  i .  du  d6cret  da 
SI  novembre^  ne  changeant  point  la  Ugiflation  francaife  adtuelle 
fur  la  prifes  maritimes,  il  n'y.a  nul  motif  de  rechercher  quelle  ' 
interpretation,  ou  reftreinte> '  ou  ^tendue  peut  £tre  donn^e  a  cet 
article. 

s.  Que  de  iSufies  coatraires  aux  r^glemens  aduels  fur  le  courfe^ 
Be  Ceraient  point  allouees  aux  capteurs. 

ft 

3.  Qu'un  narire  amfricain  ne  pourrait  dtre  pris  en  mer,  par  le 
fcule  raifon  qtt*il  va  dans  an  des  ports  de  TAngletam,  ou  qu'il  en 
tevient,  puifque,  conform^ment  a  Particle  7  dudit  d^cret^  on  doit  ^ 
ie  bonwr  en  Franot*  a  ne  pas  admittre  les  batimens  Tenant  de 
I'Angleterre  ou  des  colonies  anglaifes. 

4*  Que  les  difpofitions  des  articles  2  et  j  dudit  d^cret^  s*ap* 
pHquent  naturellement  aux  i  itoyens  ^tran^rs,  domicili68  ea  France^ 
ou  dans  les  pays  occup^s  par  les  troupes  de  S.M.  PEmpereor  tt&oi# 
•tfeendu  qudks  ont  le  caradire  d'nne  loi  g6n6tale ;  mais  qu'2l 
que  TOtre  Excellence  Mit&t^Tec  Ie  miniftre  des  i«« 
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Utioas  ext^riefires  ce  qui  concerne  le  correfpondance  deft  citoy«&$ 
des  Etata-'Unis  de  T Amerique  avec  l'Angleterre« 

Je  prie  votre  Es^cellencef.  Moafleur  le  xnimflre  plenipotCRtiaixvi 
dc  recevoir  raiTurance  de  ma  haul  confideratton. 

Le  mioiftre  de  la  marine  et  des  colonies, 

S^^nc  DECRES. 

P,  S»  n  necliappera  pas  k  MonAfur  le  general  Armftron^, 
que  sots  reponfes  ne  peuvent  avoir  le  devejoppement  -quMlet  rece- 
Traient  du  miniftre  des  relations  exterieuresy  et  que  c'eil  naturelle- 
snent  a  lui  qu^l  doit  s'adrelTer  pour  fes  explications,  que  je  fuis 
'fort  aiie  de  lui  donner  puifqu'il  les  d6Gre,  mais  fur  lefquellesj'ai 
'des  donnees  moins  pofitives  que  le  prince  de  Bcucvent. 

Conforme  a  Poriginal, 

Stgni  D.-B*  WAKDENj/rcrtiasre  du  mtnjjtn 
plcnlpotcHtiain  de  ^tatS'  Unit* 


'No.  n. 
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NOTE    I. 


Oh    the  Praaice  of   the   Brtlijh  Prize  0>tifiSy  with 
regard  to  the  Colonial  Trade  of  the  Enemy ^  during 
.  the  American  Wary  £s?r. 


TN  fome  publications  which  have  appeareil  during  the  laft 
tw^o  or  three  years,  relative  to  the  principles  that  are  ap- 
plied by  this  country  to  the  colonial  trade  of  .the  eneitiy,  the 
J)radu:e  of  the  /mei^ican  war  is  amont^ft  other  topics  brou^^ht  into 
difcuflion.  From  the  manner  in  which  tiiat  part  of  the  fubje6i  it 
treated,  it  may  be  inferred  thai  the  Prl^  Hiflory  of  that  period 
IS  but  very  imperfe6lly  ur  di.*rilood  It  is  merely  for  the  purpofe 
of  putting  on  record  a  faithful  ftatement  of  fafls,  that  the  fol- 
lowing Note  is  conftruiE^ed,  as  a  fupplement  to  thofe  pafiages 
in  the  feveral  volumes  of  thefe  Reports,  ia  which  the  fubjedk  is 
incidentally  mentioned. 

In  one  Treatife^  generally  af*  ribed  to  a  Gentleman  high  io 
ofBcial  iituation  under  his  own  Government,  it  feems  to  be  af* 
fuiped,  tliat  the  priujiple  of  difputing  the  legality  of  trading  wti 
the  colonies  of  the  enemy,  which  had  been  a6ied  upon,  with  muck 
precilion,in  the  war  of  1756,  was  tot:My  irUermiited,  as  a  preteniion 
not  advanced  in  the  political  or  ji^dici  I  difcufliofts  of  the  fub* 
fequent  war.  •'  The  next  inquiry,"  it  is  faid,  **  relates  to  the  war 
**  of  the  American  revolution  ;  or  the  French  war  of  1778.  Here* 
''  it  is  conceded  on  the  Briti/b  fide,  that  the  new  principle  was 
f'  throughout  that  period  entirely  fu/pended.  On  the  other  fide  it 
••  maybe  affirmed  that  it  was  abfolutely  aban(Joned.*' 

What  the  principle  was,  in  form  and  effedl,  it  will  be  unnereflary 
to  (late  with  particularity  in  this  place.  With  refpeft  to  its  origin, . 
it  may  be  not  fo  fuperfluous  to  remark  that  it  is  fometimes  very* 
incorredly  termed  the /rrW/^/r  of  the  war  ofi^s^}  ^^^  ^^^^  advan* 
tage  is  taken  of  this  manner  of  defcribing  it,  when  it  is  flyled  **  ^ 
newprinciplg ;  and  vhen  it  is  faid,/'  to  be  a  material  fa£i,  thamhe 

youTX.  11  principlo 
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{principle  wai  never  alTerted  or  enforced  before  tKc  war  of  1756.** 
To  aflign  the  proper  origin  to  this  principle  will  not  appear 
immaterial^  if  it  it  recoUeded^  that  a  prominent  part  ^f  the 
queftion  in  difpute  is  placed  on  this  confidcration.  Whether  it 
was  a  principle  oip^tial  and  oceafional  application  merely,  nd 
^  whether  the  difcontinuance  of  the  pradioei  wliich  took  pkce  at  the 
dofe  of  the  jtmerican  war«  amounted  to  a  general  and  rnqnalifei 
renunciation  ? — or  whether  the  reverfe  of  tliis  repreHentation  isso^ 
more  confonant  to  the  truth. — ^That  the  principle  was  uniierfal  iD 
itseftabh(hment»  as  naturally  incident  to  the  flaU  of  fadsootof 
which  it  grew ;  and  that  the  continoance  was  oceafional  only,  shI 
dependent  on  fchemes  of  colonial  policy^  which  ha^re  fince  becD 
uperfeded  and  withdrawn  l 

As  a  meafure  of  pradlical  hodility,  it  would  neceflarilj  fol- 
low, in  order  of  time,  and  be  dependent  on,  the  JvfyS 
againft  whioh  it  operated,  the  increaling  importance  of  tbii 
branch  of  the  enemy's  refources,  and  th?  policy  obfenredbj 
the  enemy  with  refpe6k  to  it.  In  what  proportion  this  hrttai 
of  the  commerci  of  France  had  been  growing  up,  in  com- 
mon with  the  c6lonial  interefts  of  other  European  natiooi,  maf 
(>e  feen  in  a  ftriking  point  of  view  in  Mr.  jimould^%  Hiftoiy  of 
p^  |.»^  ihe  Commercial  ReJationh  and  the  Balance  of  Trade  of  France  («) 
19):  210.  It  in  which  work  the  produce  of  the  colonies  is  confidered,  throogh- 
Mf .  2  3.  3  .  ^^^^  ^  ^^  great  ftaple  commodity,  by  which  that  country  was  en- 
abled to  fupport  and  carry  on  her  commerce  with  the  Northers 
States.  What  the  polky  of  France  has  been  relative  to  this  fecu^ 
trade f  and  how  little  reafon  there  is  to  impeach  the  Principie  'M!, 
firom  any  delay,  or  indeiermmationf  that  can  be  attributed  to  tbe 
manner,  in  which  it  was  originally  applied,  may  be  c»De6M 
alfo  from  the  fiatements  of  French  Writers.  From  ik 
paflages  fubjoined  {i)  it  will  appear,  that  the  war  of  1756  va*i 

001 


(h)  "  Cc  n*e{l  par  la  premiere .fois  qu'on  a  roulu  recomir  ei 
France  aux  nations  neutres>  pour  approvifionner  et  voider  net  Co^ 
nteif  et  que  ce  fecours  a  €ti  reconnu  iofufSfant  et  nuDeux** 
M.  de  Pontchartrain,  ^tant  Miniftre  de  la  Marine,  crut  qu*il  ittA 
bon  d'admettre  dans  nos  colonies  les  nations  amies;  maislei pR^ 
miers  vaifTeaux  qui  furent  exp^di^s  ayant  il€  pris,  k  MImlht 
reviat  tout  de  fuite  au  feul  expedient  vraiment  efiicace  \  il  tnci 
itn  plan  de  protedion  pour  la  navigation  Francbtfe  fi  exceueot, 
4ut  t^ickf^  iiQui  fiififeai  cH  giierre  aTcc  Pjin^Uerrcp  et  h  iW* 
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ivot  the  firft  infbmoef  in  which  the  prote6Uon  of  the  ocJonM 
trade  of  France,  by  the  intervention  of  neutral  privileges,  had  been 
made  a  devui  zvid^ratagfm  of  war,  and  that  it  was  fo  far  at  kaft 
cwnieraS.d,  in  e£Pe6i,  by  this  Country^  in  the  preceding  wars 
of  that  century,  as  to  be  immediately  abandoned.  The  fludua- 
tions  of  policy  thus  abruptly  purfued  by  the  enemy>  will 
belt  explain  how  it  may  have  happened^  that  the  principle  did 
not  aflume  its  more  dtfiinS  charaSer  prior  to  the  war  of  in$6m 
With  refpe6^  to  the  fujpenfion  of  the  principle*  as  defcribed 
^n  the  work  above  mentioaed,  it  will  be  the  objef^  of  the  foUow*- 
ing  note  to  (hew  what  the  courfe  of  that  fufpenfion  actually 
was;  how  far  it  may  be  confidered  as  an  entire  Jufpenjitm 
iiroughaut  tiat  war,  or  as  an  ahfriute  atmufottment ;  and  at 
•what  particular  time  it  was  introduced. 

In  another  paflage  of  the  fame  treatife,  referring  to .  the  expla« 
nation  which  has  been  given  of  that  fufpeniion,  a  doubt  is  fuggefted^ 
whether  the  views  afcribed  to  the  Freneh  Grovemiaent,  and 
tlie  conftru&ion  afierted  to  have  been  put  upon  them  by 
the  Prize  Courts  of  this  Country,  can  be  (hewn  by  any  evi« 
dence  to  have  led  to  the  relaxation  ia  queftion.  **  At  what 
particular  time,  it  is  aikedt  and  in  what  particular  tenns^  this  im- 
portant dtclariown  by  Franu  was  made,  is  not  mentioned ;  nor 
fats  any  fuch  declareUkm  been  difcovered  by  a  fearch,  which  has 
been  carried  through  all  the  Fretiei  codes,  and  fuch  of  the 
annals  of  the  times  as  were  moft  likely  to  contain  it ;  and 
without  fome  further  account  of  this  deciaratiom,  or  this  <<  fro^ 
fx^lan**  9U  the  part  rf  France,  as  it  is  eUewheie  calkd,  it  is  impels 


Unie,  a  h  fois,  les  primes  ae  paffeftnt  par  do  poar  cent  d'entrfe 
gr  dcfirtie  de  St.Domimque,  et  de  la  Martimqne  et  15  k  aa  pour 
cent  pour  aller  a  Qneke/'-^ThiB  moft  hate  been  in  the  war  that 
ended  with  the  peace  of  Utrecht. 

'<  In  1744, 1'Adminiftration  voulnt  tmttr  lammechofex  On  fit 
€Kp£dier  de  HMamJk  fia  narires  pour  ^.Dammiqnef  la  Mar* 
iinique,  et  Cayenne*  Cinqne/nrentprhi  oelui  pour  Cayenne*  beau* 
ooap  plus  petit,  et  moias  in|p(Mtant,  arriva  i  deiaca  frit  U  far» 
ti/age  JfetahBr  dec  eonvotSf  et  d'interdire  aux  amateurs  toutt 
eacp^dttion  particuUere''  Can/Ubratipns  fur  Padnnffion  des  navirei 
meutret,  aam  coknitt  Fran^ifi  de  PAmeriiln  ea  tern  de  tmrri 

11%  fU» 


dble  f9  decide  on  the  pinecifi^.charadcr  and  import  of  it.''  ft 
vnfwer  to  this  call  for  further  information  *  it  will  be  alfo  the  ob- 
jeA  of  the  following  note  to  fupply  fucH  fa6b,  as  may  have  fallcii 
within  the  feope  of  the  Editor's  obferviition.  It  will  at  leaft  be 
fliewn  by  contemporary  documents  that  the  lainfian.^tngj  which 
18  traditionally  reported  to  have  prevailedf  Was  £fcufed  or  J  ogitead^ 
IS  ft  diftindion  operative  ia  point  of  legal  effe^,  if  the  fad  of 
fuch  a  change  of  fyftem^  on  the  part  of  Francis  could  be  fatisbc- 
toiily  eftablifhed. 

If  this  is  ihewn,  much  ftrefs  will  nott  it  is  hoped,  be  laid 
on  the  terms  *'  dedaredhy  France^  declaration,  or  projejjion,  on  the 
partoi  France  ;"  ai  if  thofe  ezpreHions  neceifarily  implied  a  ^ifed 
communication  betwben  the  hoftile  governments.  Such  zfrofeffkin 
/o  madei  would  indeed  have  been  a  Angular  occurrence,  and  de- 
fetving  of  the  very  fmall  degree  of  credit,  which  the  ivTiter  juftly 
remarks  would  be  due  to  it.  If  collateral  fads  ihould  coirefpond 
to  (hew  that  the  undirjlanding  alleged  liid  prevail,  there  will  not 
be  wanting  other  channels  of  communication,  through  which  foch 
a  perfuafion  would  be  more  naturally,,  and  more  cffe^loaUyy  incaU 
catedf  as  there  may  be  hereafter  occafion  to  •  remark. 

With  refped  to  the  aflertionj  '*  Tliat  the  rule  wss  zvitvKbn 
fbrougbout  thai  period,'*  or  as  it  is  exprefled  by  smother  GentleoBsa 
•*  that  it  was  lofl  Jight  of  in  the  tvar  that  ended  in  the  year  178 J.*' 
The  moft  efFe^lual  corredtion  that  can  be  oppofed  to  fuch  Hate- 
SneAtS)  will  be  by  reference  to  a  profeilional  Opinioh  given,  fo  late 
in  thofe  hoftiUtles,  as  the  't4th  oi  February ^  i7^if  by  an  AdTocate 
ttf  very  di(lingui(htd  Accuracy  and  Experience.— T^^f  O/sMf 
ilfttes  the  refult  of  the  cafes  which  had  occurred  during  the  preceding 
war,  and  "  that  it  was  to  be  concluded  from  thofe  precedents,  that 
the  e?ent  vfould  he  the  fame,  if  the  appeal  interpofed  in  the  fnfai 
tafejhmddleprofecnted^  but  that  no  cafe  of  the  fame  nature  had 
bsen  determined,  either  by  the  Lords  of  Appeal^  or  the 
High  Court  of  Admiralty  of  Englandt  during  any  part'of  th^ 
war." 

.  We  loam  then,  from  the  bed  authority,  that  the.  qoelUot  \»it 
4ot  prefentcd  itfelf  in  the  High  Court  of  Admiralty  till  that  late 
period  of  the  «can  •  From  the  hiilory  of  the  cafe  itfelf  it  is  erideot 
that  the  Vice  -Admiralty  Courts .  had  proceeded^  mthont  befi- 
tation,  to  apply  the  prinpple  which  had  been  unifonsly-  s^ed' 

upon  in  the  foim45r  war.      ,    .  •  

'(j)30tb7u8,  I*^  the  Deciftons    of  the  Court  ff  SeJJion  in  Scotland  (h),  ^H 

171 1-  Ibcct  is  reported  the  ^^  oiiibefiCaihafina,  a  Vuid  fnip,  cap- 

ture! 
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tWd  on  tlie  2 ad  o^  3Tayy  1780,  and  6rd\ig;Tit  to  Glafgow^  anil 
eondfinned  exprf fsly  on  the  jocund  that  the  cargu  was  laden  at 
St,  Domingo^  and  \va 3  admitted  to  be  the  produce  of  that  iflandt 
That  cafe  went  by  appeal  to*  the  Hoiife  of  Lords,  where  the  * 

fentence  <  f  the  Court  of  Seffion,  sind  of  the  High  Court  of  Ad- 
miralty o{  Scotland,  was  ren>e^fed.  It  was  intimated  by  the  learned 
Ijonl  who  moved  tor  the  reverfal,  «  That  the  High  Court  of  Ai* 
mirahy  in  Scotland  had  no  jurifdidion  in  Prize  Cajfes."  But  the 
point"  p no cipally  relkd  on  feems  to  have  been^  '*  Becaufe  the 
principle  on  which  the  Courts  had  proceeded,  although  adhered 
to  in  the  war  which  ended  in  '763,  had  been  departed  from  ia 
that  which  terminated  in  1783  (a)/*  M  Dcci(io««ol 

*    Before  theHo  ife  of  Lords  the  cafe  appears  to  have  undergone  fton,  ut  fupra. 
a  full  difcuffion,    from  the  ftatement  given  of  it  in  Mr.  Brownit 
Parliamentary  Reports  (<),  and  from  th^  reafops  ftill  ektapt,  10  (<-)  Vol  5.  pa. 
the  papers  printed  for  the  bearing  of  the  caufe.     From  thence  wt  ^    *       '  *^''^* 
gather  feveral  particulars  which  have  not  accompanied  the  hiftory 
of  the  cafef  in    which  the  fame  queftion  was  decided  by  the 
Lords  of  Appeal  in' Prize  Catifes.    The  two  c^tfes  were  nearly 
contemporary  (//],   on  fimilar  fa^s,   and   argued    by  the  fame  (J)  Tigertl^rit 
Eminent  Perfons,     It  is  not  known  that  any  note  is'now  exUnt  of  1^  Appeal,  tid 
what  paired  in  the  particular  cafe  of  the  Tiger:   In  defc6i  of  proofs  Catharime,  Houfs 
therefore,* from  the  proceedings  in  the  original  cafe,  we  may  be  at  J^     nit* 
liberty  to    advert    to  what  is  preferved  in    this  parallel  cafe, 
and  ^0  consider  the  two  ca£ts  as  identically  the  famei      Fro9 
the  argument  before  the  Houfe  of  Lords,   we  learn  tke  pre- 
eife  edid  of  the  French  Government,  to  which  the  attention  of 
the  Courts  of  this   Country   was    dire^edi    as   diftingruifliing 
tolomal  cafes  of  that  period  from  the  precedents  of  the  former  war. 
It  wasan  edid  iflued  at  pAris  on  the  31ft  July  I779»  by  which,  aa 
it  18  recited,  ^^  The.fiJyitB*  ofalljta  es  not  at  enmity  luitb  France  tuertL 
mjlavjed  to  trade  with  the  French  colonies.** 

It  would  be  df  firable  to  afcertain  the  exa£^  terms  of  this  ediA  }  ^   ' 

but  it  is  not  printed  entiir :  nor  has  the  fearch  made  for  it  been 
hitherto  fucpefsfvih  The  above  reckalis  copied  fi^m  the  printed 
cafe  of  the  appellant'  In  another  paflage  it  is  ilated  fomewhat 
differently,  as  an  etSS  **  I  jing  open  the  French  Weft  India  tradg 
to  all  foreigners  or  neutral  nations**  On  the  part  of  the  claimant 
•*  the  effeft  of  this  decree  was  prefied,  as  materially  diftingui/hing 
^  cafe  from  the  cafes  of  thd  prt ceding  war^  w)ucb^  the  appella^^ts 
,  113  contended^ 
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traded*  did  not  apply,  not  being  fixnilar  to  the  queftion  at  9b». 
They  denied  that  they  had  any  licence  from^  or  commerce  or 
connexion  with  Francty  that  could  in  any  fhape  make  the  (hip  op 
cargo  Ffinuh  by  adoption;  they  only  availed  themfelve^  of  the 
liberty  that  was  given  to  them  as  fubjedts  of  Holhmd$  in  comnoa 
with  every  other  nation  in  the  world  not  at  war  with  Frana,  in 
confequence  of  an  edid  of  Parii^  the  31(1  Jtdy,  i779>  laying  opea 
the  French  Wefi  ImUm  trade  to  all  foreigners  and  neutral  oatioos. 
And  reliance  was  placed,  as  to  the  legality  of  a  trade  £0  permittedi 
on  a  precedent  then  recently  decided  by  the  Lords  of  Appeal  ii 
(«)  2}H  Jufi't  Prize  Caufes  (tf),  in  the  cafe  of  the  Tig^t  a  Danjb  (hip  from 
n%i>  Si.  Domingo  to  Sh  Thomas ^  and  fome  other  fubfequent  cafes.'* 

From  the  manner  in  which  the  edi6t  is  recited^  there  is  reafot 
to  believe,  that  the  tenor  of  the  ordinance  is  pretty  fully  preferved, 
although  the  precife  expreflions  may  not  all  be  retained.  It 
was  a  general  and  univerfal  opening  of  the  colonial  market,  aodia 
confequence  of  an  edid  of  Paris  of  the  ^ifi  My  1779. 

Thi«  circumftance  is  not  altogether  imoutterial,  as  UBplyingper^ 
baps  fomethingj^ci^in  the  mode  or  defign  of  making  theproda- 
vatiom    A  partial  liberty  of  trade  had  been  previoufly  granted  by 
the  governors  of  the  refpedive  iflamiss  at  St.  I)mmng9i  at  kali 
and  at  Martiniqfu,  prior  to  the  declaration  {h)   of  war,  or  the 
knowledge  of  adual  hoftiUties  in  tha^  part  of  the  world.    Tie 
aidiiiiffion  of  foreigners  into  the  port  of  Sf.  D^mii^o  was  authorized  * 
ky,  an  ordinance  of  the  Governor^   recited  in  the  papen  of  the 
TtgiTi  beaiiag  date  the  aoth  of  July  1778,  and  entitled,  an  '*  Qt% 
dinance  ecneermant  I'lntrodudion  ^es  idfimnlt  etrmi^crff  ti  Up^^ 
nuMi  dea  droits,'^  &c.    And  in  a  coUedkion  of  the  aAa  oiMvtimgmt 
entitled  **  jinmsks  it  la  Martinique"    There  is  an  osxiiaaooe'iBf 
the  governor^  of  the  7tti  Jy/f,  1778,  ''declaring  the  porta  of  thK 
ifland  open  to  foreign  traders,  for  tke  fupply  of  the  iliaad.'* 

Whatever  the  fecret  objed  of  the  proclamation  of  1779  my 
kave  been,  the  purport  of  the  cdift  w?a  at  IcaA  gtnfraL  It  viD 
bt  obferved,  perhaps,  that  nothii^  it  meatioaed  of  anodicr 
material  chaiadcr,  afcribed  to  thia  chigBgcin  the  potky  of  Frmu^ 

(^)  The  order  for  reprizals,  on  the  part  of  FratitiCt  bears  date  the 

loth  of  July  T778,  reciting  the  capture  of  two  FtretKh  frigates  h^ 

the  Engljjbt  on  the   17  th  of  June  preceding.     In  a  fubfequeai 

order  of  the  5th  xA  April  1779,  the  commencement  of  hoftHitiea 

is  direded^o  be  rtokonedy  rOrt^Sm^^  &m  the  d«te  of  tbeiT^ 

of  JiMi^2778. 

f'ihal 
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**  that  it  was  underftood  alfo  to  be  promulgtd  as  permaneat^^ 
But  from  the  fame  cafe  we  coUefi  that  a  charadttr  of  that  kind  ha^  ^ 
^een  afcribed  to  it.  It  is  ia  the  latter  part  of  the  prirlted  Reafona  id 
the  captor  that  this  topic  is  introduced,  in  conclufion  of  the  genenl 
argument^  of  which  a  (hort  extradi  may  not  improperly  be  inferte4 
here. 

In  fupport  of  the  fentence  of  the  Court  below,  it  was  con- 
tended^  *'  That  the  cafe  came  precifely  within  the  principles 
that  had  been  applied  to  the  colonial  trade  during  the  late 
war ;  that  the  continuance  of  the  fame  principle  had  been 
enafted  by  the  legiflature  in  the  ftatute  («)  which  permitted  a  («)  2oC7«.  |. 
regulated  trade  to  Grenada  and  the  GrenaJines,  in  neutral  fhips  ^'^^'  '^^ 
bound  to  any  neutral  port  ;'*  but  with  a  proviiion  that  it  {hould 
not  extend  to  any  other  iiland  than  Grenada  or  (he  Grenadims  % 
^  the  whoU  of  which  loadings  9r  cargoes  Jhatt  he  Uahk  to  confifea* 
turn  and  condemnation  as  lawful  fn%e,  any  thing  in  Shis  aS  t§  the 
contrary  notwithjlanding** 

**  That  agreeable  to  the  fame  principle^  there  was  a  clauie  in  the 
inftrud^ions  to  the  owners  of  private  (hips  of  war,  which  enjoins 
the  commanders  of  fuch  private  ihips  and  vefTels  as  (hall  hare 
,  letters  of  marque  and  reprifals,  that  they  do  not  upon  any  account 
feize  upon  or  detain  any  fhip  belonging  either  to  the  States  Gene* 
ral  of  the  United  ProvinceSy  or  to  their  fubjeds,  bound  from  on« 
European  port  to  another,  or  from  ony  Dutch  fettlement  to  any 
port  of  the  United  Provinces,  and  vice  verfa'-^Sy  which  it  was 
plainly  implied  that  Britifh  privateers  might  feize  Dutch  (hips  coming 
from  a  French  Weft  Indh  fettlement,  with  goods  taken  in  there  J* 

**  That,  with  refped  to  the  edi6k  of  the  French  King,  of  the 
3xft  Jufyf  ^7799  '*  hy  which  the  trade  of  the  colonies  was  lend  open 
to  all  neutral  Jlatesy*  it  was  to  be  recoUefked  that  during  the  laft 
wai;  Dutch  fliips  engaged  in  this  trade  obtained  fpedal  licences 
from  the  French  Government^  but  thefe  were  conftantly  difre* 
gardedy  when  urged  as  obviating  the  allegation  of  their  being  en« 
V    gaged  in  a  trade  only  open  to  French  ftibjeds,  and  were  even  taien 
"ss  cmulufive  evidence  of  their  being  adopted  Ft^nch  Jhips^    During 
the  prefent  war,  it  is  faid^  a  general  licence  had  been  g^ven,  which 
cannot  vary  the  cafe  when  the  views  and  confequences  are  precifely 
the  fame.     The  opening  a  trade  to  the  colonies  of  France,  Jlagrante 
^tatto\  was  a  tranfadion  to  the  prejudice  of  Great  Britain,  and  a 
mere  device  and  cover  for  fraud.    A  Dutchman  trading  under  n 
'  privilege  of  this  kind»  is  not  in  the  ordinary  iituation  of  a  neutral 
'fnbjefty  continuing  his  own  commerce  vrith  the  warring  nations* 
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JU  /JK  ihne  of  peace  ;  he  is  to  all  intents  and  purpofes  parrying  09 
tlic  trade  of  France,   being  admitted  to  a  participation  ad  Amv 

jfSe&um  in  the  exclufive  rights  of  a  French  fubjecl/'  Then  follows 
the  palfage  more  particularly  connedled  with  the  prcfcnt  fubji'ft. 
*•  No  per/on  can  pojfibly  teVteve  thai  the  licence  to  other  fate  will  be 
continued  by  France  ajtcr  the  peace ;  h  has  been  Jhenvn  in  a  var'tt^ 
ojinftanceet  tha  the  Dutrh  do  not  unikrjl  nf  that  iiwiU;  and  MiUfl 

Jueh  licence  hat  heengranud,  or  continued^  in  time  of  profound  pecu^ 
no  regard  can  he  paid  to  it  ^hen  ijuedin  time  of^var.'* 

nerCf  then,  we  fcem  to  appVoach  near  to  the  objed  of  this 
enquiry.  For  when  the  grounds  of  a  Jjtd-ci  7  Decifion  are  not 
ilatcd  by  the  Court«  there  is  no  better  mode  of  coUe^ing  the  re^- 
fons  cotijeSurallyt  than  by  tracing  them  through  the  argumen^ 
of  the  fevei-al  parties.  It  is  in  this  argument  admitted,  that 
the  efFedi  of  fuch  a  change  would  fupcrfcdc  the  priocipV, 
that  had  been  cftablifhcd  upon  a  different  ilate  of  facls  ;  and  by 
the  attempt  to  prove  that  a  permanent  change  wjis  not  text 
erediile,  it  is  implied  alfo,  that  fuch  a  chmge  was  contendtd  for. 
Confidering  the  argument  in  this  cafe  as  identiJUd  in  fubftance 
with  the  argument  before  the  Lords  of  Appeal  in  Priic  Caufes,  w 
fcem  to  have  aijproached  as  near  to  the  fecret  dt'llberations  of 
that  Court  of  Judicature^  by  which  the  deviation  from  former  pre- 
cedents was  fird  fandionedy  as  the  nature  of  the  inveAigation  will 
admit. 

In  addition  to  what  has  been  dated  as  dire^  evidence  of  fuch 
an  imprcfUon,  it  may  not  be  immaterial  to  confider,  alfo^howfv 
it  might  be  fupported,  or  oppofcd,  by  the  genera!  opinions  of 
the  timet.     On  this  point  it  cannot  be   forgotten  that  the  n:s 

fq/hion  of  political  theories  at  that  period,  was  precifely  of  s 
chai-a£ler  to  give  countenance  and  fuppor{  to  fuch  a  pretenCon, 
In  this  countiy  the  policy  of  throwing  open  the  colonial  trade, 
had  been  ftrenuoufly  recommended  by  perfons  of  great  riameand 
authority,  and  particularly  by  the  celebrated  author  of  "  The 
Wealth  of  Nations,**  a  work  which  had  then  recently  appeawL 
Similar  fciitiments  had  been  i.'.dudrioufly  cultivated  by  the/f«*" 
vtijlet  in  Frt  nre,  by  Mr.  Mirabeau  efpecially,  and,  amongft  other 
grounds,  with  a  reference  to  the  precarious  relation  (nbiifling  be- 
tween the  colonies  and  the  parent  flate,  on  the  breaking  out  oft 

war. 

From  the  little  traA  before  mentioned*  publiihed  in  177P1 
entitled,  '*  Confiderations  fur  ladnujjton  det  Navlret  neutru 
mux  cohtiies  I'rancoifes  de  r'jfmerlque,  en  terns  de  guerre,"  may 
l)C*coUcftcd  many   important   rracei  of  the  views  of  eoM^ 
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/o&jF  entertained  in  France  at  tlxat  period.  |t  appears  that 
there  had  been,  flrong  fliif^ nations  of  opinion  on  this  rub)ed» 
.  on  the  part  of  the  Govemnient  of  Prance^  antecedent  to  the'  adlual. 
commencement  of  hoftilities.  That  publication  was  intended 
to  have  appeared  about  the  end  of  Jipril  1778^  but  fomc 
obftaclet  had  prevented  it.  "  Now,  however,  it  is  faid>  fine j 
Government  has'  abandoned  the  proje6l  of  prpvlfioning  the 
colonies  by  means  of  neufrah,  and  has  adopted  the  method  of 
protefting  our  own  commerce  by  ftrong  convoy,  we  may,  with- 
out inconvenience,  venture  to  confecrate,  by  this  publication^ 
principles  fo  according  with  thofe  of  the  Government,  and  intro- 
duce  to  the  public  a  work,  which  has  no  other  objefb  but  the 
national  honour  and  profperity.?' 

Of  a  Government  wavering  between  fuch  views,'  it  is  neither  an 
illiberal  nor  a  ilraii^ed  interpretation  of  their  A6^s,.  to  believe 
that  they  would  willingly  concur  in  any  reprefentatioti  that 
.might  promote  the  great  object  of  national  profperity.  A 
morejimpk,  and  perhaps  the  juft  interpretation,  would  be  to  fup- 
.  pofe>  that  they  might  be  fo  undetermined  in  refpedb  to  their  future 

•  plans,  as  to  be  n^  chs^rgeable  with  fraud  in.  encouraging  any 
fepre£entations,  that  might  be  circulated,  pf  the  continuance  and 
intended  pern^nence  of  their  prefent  policy.  This,  at  leaft,  may 
be  aflumed,  that  if  there  were  any  other  parties  dlfpofed  to  coo. 
tend  for  a  conftru6Uorr  of  their  a£^8,  that  would  fecure  a  temporary 
advantage  to  their  trade,  it  was^ot  from  any  more  explicit  deck- 

^ration,  on  the  part  of  th^  Frt^ich  Cabinet;,  th^C  tHe  fa^acy  of  fuck 
,  ^  reprcfeatation  would  be  ^xpo&d. 

'  This  leads  to  a  confideration  of  the  queftion,  wh^'ther  it  waa 
probable  that  other  parties  vrovM  interefi  themfilves  in  that  caufe  > 
and  there  are  not  wanting  traces  ^^  f^^^  *"  interpofitiom    It  has 

•  been  at  alltinfes  an  ohjeA  of  folicitude  with  neutral  States,  to  pror 
.  jBote  and  extend  the  trade  of  their  fubje  As,  by  the  alTuraa'es  which 

•  they  may  be  enabled  to  give  of  the  views  and  difpofitions  of  BelG- 
'  ge^nt  powers,  refpe6^ively,  towards  themfelves.     It  is  not  im/iv- 

queni  with  them  to'contend  for  particular  immunities,  On  condition 
.  that  they  maybe  able  to  obtain  the  fame  privileges  from  the 
.  oppofite*  Belligerent;  ■      '  "•  ■ 

'  .The  difpofition  of  ^he  neutral  States  to  a6t  in  concert^  and  with 
every  poflible  advantage  for  the  extenfion  of  their  commerce,  at 
that  particular  time  's  well  known.  In  whatever  form  the  inter* 
{isrence  n»T  be  fuppofed  lu  have  b«en  iiade>  (race«  of  fome  fuch 
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iQterpofitioiit  are  to  be  perceived  in  a  work  entitled,  "  A  Treatife 
on  Neutrality,"  publiflied.^y  Mr.  Hemimg,  zXAbona,  in  1784,  foon 
after  the  termination  of  that  war. 

From  the  fubje<fl  of  Blockade  the  writer  pafles  on  to  treat  of 
the  fitqation  of  the  enemy *8  Colonies ; — '^  A  very  important  con- 
jideration  conneded  with  the  prefent  fubjed,''  fayi  he^  <*  is  the 
trade  with  the  colonies  in  the  Wf/i  InSux**  In  refpeft  to  them 
19  there  any  foundation  whatever  for  coniidenng  the  iflands  in  the 
Wejl  Indui  as  in  a  date  of  blockade  ?  And  if  there  is  not,  what 
necefilty  could  there  be  for  a  fpecial  proclamation  on  the  part  of 
Great  Britain^  authorizing  neutral  ftiips  to  trade  in  the  produce  of 
Grenada  and  the  Grenadines ;  fince  thofe  iflands  have  fallen  into  the 
pofleflion  of  France^  and  France  has  laid  open  the  Trade  fron 
Martinique  and  her  other  iflands  ?  Further,  on  what  grounds  can 
Great  Britain  prefcribe,  that  the  returned  targoes  from  Grmadaot 
the  Grena£nes  fliall  go  to  neutral  ports,  under  che  name  of  fome 
comnoercial  houCe  of  thofe  iflands,  in  order  to  ezdade  the  produce 
of  the  other  French  iflands  from  being  carried  as  any  part  of  thole 
cargoes  f" — Some  remarks  are  then  made  on  the  limitations  of  the 
Grenada  a6^,  which  'fix  its  commencement  profpeQiveh  from  the 
3 ft  June  1780,  and  provide,  that  nothing  in  that  act  fliould  betaken 
to  zSe€t  any  judgment  already  given.  Thefe  are  not  improperly 
confidered  as  maintaining  a  general  principle  of  exclufion^  which 
the  writer  terms  an  infringement  on  neutral  rights,  aflertin^ 
that  France  alone  has  the  right  •£  permitting^  or  tut,  the  trade  wi^ 
her  own  colonies. 

'  '^  It  is  true,  indeed,  (it  is  obferved,)  that  an  Eug^  aft 
of  parliament  can  be  no  law  for  foreign  ftates,  nor  operate  la 

:  the  diminutiQn  of  their  rights.    But  it  is  a  direft  authority  to 

.  Britt/b  fubjects  for  the  feizure  and  condemnation  of  all  fhipa  and 
cargoeft  coming  from  the  French  or  Dutch  colonies,  the  eftct  of 

.  which  muft  be  to  impofe  great  embacraflments  on  neutiil  tnde. 
And  it  is  obvious,  that  these  embarraffments  maftbe  feveivly  fcka 

•  if  the  difficulties  which  grow  out  of  fuch  psir^cular  ordinances,  are 
not  adjufted  in  an  amicable  and  friendly  manner  by  treaty,  aioie 
efpecUly  if'  the  neutral  ftate  grants  the  protection  of  an  anncd 

..  .O>QV0y  for  a  trade,  which  the  belligerept  Aate  treats  as  mterjaj. 
Now,  although,  in  refpect  to  the  trade  with  t|ie  colonift  jjf  j^mericmt 

r  fince  France  has  opened  it  to  all  na/iMix,  noexfrt/>  cvneefitm  hm 
leen  made  on  the  part  of  Great  Britain^  fliO  all  vellcls  fcizeil 
f9r  haying  brought  goods  from  the  French  and  Dutch  colonies,  have 

^' hecn  releafed  by  the  Britj/b  Courts  of  fijittanitjf  and  the  ccJoniil 
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trade  bai  beeo  generally  permit  t^  to  all  neutral  fhij^s  We  may 

therefore  confider  that  point  as  fettled  («)/*  W  ^H*  i^ 

Tbis  is  all  that  is  faid  on  the  colonial  principle  tl^roughout  the 
treatife.  In  tht  fie  obfervations  it  ia  not  eafy  to  difcem  anj 
very  precife  underftanding  of  the  ground^  pn  which  the  principle 
had  been  originally  placed»  nor  any  yery  firm  pftr(ua£on  that  i( 
had  been  ui/olt^ly  renounced.  On  the  other  hand,  they  contaia 
an  acknoipdedgment  that  the  principle  of  excluilon  had  been 
aflerted  in  that  war*  and  that  th^  relaxatipn  was  conlidered,  always^ 
in  conjunction  with  the  unUmiud  ^pmng  of  ibc  French  cdomcst 
and  as  conie(]^uent  upon  that  alteration  of  fyftem.  The  practice  of 
the  Courts  of  Admiralty  of  this  country  is  fet  in  oppofition  to  the 
want  oiany  dtreS  andiUfolute  C09cefio0f0n  the  part  of  the  Govern- 
ment; from  which  it  maybe  inferred, thac  the  change  ofprfflice  waf 
introduced  on  coDfiderations  farjhort  of  a  gaxral  and  mguaS^Bi 
rauittciation  of  the  principle  i  and  that  the  parties  to  whom  alone 
a  formal  conce^m  might,  at  any  time,  have  been  expe£ied  ^6  be 
made  could  be  no  other  than  the  neutral  ftates  endeavouring  by 
negociation,  and  oy  all  means  in  their  power>  to  eftabliih  the 
light  of  their  fubje^ls  to  this  extended  commerce. 

Sut,  it  is  aflced/  ^*  why,  at  lead,  was  not  the.  rule  enforced  as 
|o  the  colonics  of  Spain  and  Holland,  with  regard  to  which  no 
change  of  policy  is  even  imputed."  The  anfwer  with  refped  to 
Spam  may  be  found  iq  the  fad,  that  the  colonial  trade  of  that  king«» 
dom  was  carried  on  chieBy  under  fpecial  licences,  granted  to  what 
were  termed  regfiofedjh^s^  and  that  cafes  of  that  dekription  (a)  ^^j  Htnigimmn^ 
iirere  condemned  on  the  (aine  courfe  of  reafoaiiig,  that  had  been  ^^nDec,  1780. 
applied  tp  them  iq  the  iff  ar  of  1 740. 

With    l^fpe^   to   Xhl^  Dutch  eoiotuei f  the  period. (if)  at  wUcb   (a)Wardec1are4 

^ailand  came  into  the  war  was  fo  late,  that,  on  that  account  *<>«*>  ^^•«78p-, 
Idonei  np  particular  inference  can'  be  drawn  from  the  conduA  of 
this  Country  towards  t]ie  JDnfch  colonies. 

It  may  not,  however,  be  altogether  imlt^ant-to  the  due 
tonfidera^on  of  the  fubjeftj^  to  adveH  to  the  lituation  of  the 
principal  Dutch  fettlements  dming  that  war,  f>.  En/ltnius  was 
captured  immediately  on  the  breaking  out  of  hoftilities,' on  the 
3d  Fih*  1 78 1.  Qf  the  ftate  of  €titr:cifa^  it  became  notorious,  2a 
fhe  cafe  of  the  Nicwvc  VrienJfcha**,  captured  in  January  1785, 
that  from  the  beginning  pf  the  Dutch  war,  above  twenty  fiul  of 
Dutch  (hips  had  been  lying  there  nearly  two  years  in  expedation 
^f  convoy,  with  cargoes  on  board ;  and  being  unable  to  obtain 
Wk'^t  tbe^  were  pi^e4  Pfcr  to  /nfcrial  houfei  at  Chcai  and 

Pther 
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^ther  places^  for  the  purpofe  of  prote£ting  the  prop«Ttf| 
The  J  failed  in  (he  autumn  17^2^  ^iid  were  feyeral  of  then 
(Captured  in  the  beginning  of  1783,  a  (hort  ttmc  prior  to  the 
termination  of  the  war.  Though  occurring  late,  and  after  the  de- 
cifion  in  the  7i^<r,  they  were  in'  their  nature  urdDubtedlj 
cafes  of  trade  with  the  colonies  of  Hollandj  with  regard  to  whid 
no  change  of  fyflem  is  known  tfo  have  been  intimated ;  and  the 
anfwer  to  the  queftion  muft  perhaps  be  placed  on  this  confidera. 
tion— That  in  the  courfe  of  fucceffive  hefiUitUi  againft  confederated 
powers,  it  is  natural,  and  frequent,  ia  pra6^ice,  not  to  vary  general 
rules,  though  they  may  have  be^n  adopted,  origir^lly,  with  ref::- 
rence  to  the  iituation  of  the  principal  enemy  in  the  war. 

Thefc  are  the  obfervations,  whith  the  Editor  has.been  induced  to 
collect,  uhder  a  defire  of  aififting  to  afcertain,  with  fomc  degree  of 
liiftorfcal  precifion^the  courfe  of  a  tranfa6tion',to  which  a  refemiceis 
frequently  made  in  very  general  and  nidefinite  terms.  If  the  refuk  rf 
this  enquiry  fhould  appear  to  reft,  in  fome  parts,  more  than  migfatbe 
defired/on  conje^ural  reafoning,  it  will  be  received,  it  ii  hoi)ed,witk 
littenf ion  to  tBe  difficulty  of-  obtaining  pofitive  evidence  of  opi- 
nions>  and  fentiments,  which  had  no  appropriate  channel  of  conk 
inanication,  through  which  they  can  be  direfkly  traced.  It  -^  at 
lead  eilabliih  fome  points  not  before  brought  to  public  notice,  h 
ivill  (hew  that  the  explanation,  traditionally  iccorded  of  the  judicial 
l^rounds  of  this  relaxation^  is  ftrictly  conforipable  to  the  coarfe  of 
wrgumeut  aduaJ/jfur/ueii'^tMdthAt  it  is  corroborated  by  the  accoanti 
given  of  the  change  by  foreign  contemporary  writer^.  Laftlyi  it 
wiU  juftify  a  conclufion,  that  the  reprefentationt  before  dteu,  >od 
alfo  the  following,  '<  that  not  only  the  trade  of  ntotrali  to 
the  belHgerent  cbafts  and. colonies  was  {an<Slioned  by  the  Brlt^ 
courts  thr^uxhout  the  war  of  177S,  but  that  the  faadion  «il 
'derived  by  tbc  Uw  .pf  natk^s,  and  confequently  that -tli^  oe* 
principleyCondemning  fuclva  trade,  was  not  merely  fiifpended  undef 
\\it  inflttenee*of  a  particular  Cf^ndderation  that  ceafed  with  tbt 
mu-,  but  was,  ia  purfuance  of  the  true  principle  of  th^  law  of  n&t 
tioas,  judicially  eianJoneJ  and  rmpun^id^ — It  willjuftiiy  acoB^ 
•lufioQ,  7W  pofitioni  of.  this  tenor  are  notw^n^Attd  by  aip^ 

^farenceao  t^adsof  thofe  tiift^^*         .         » 
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NOTE   Ih 

•  * 

rpHERE  it  ©lie   other  remark,  which  the  .E<!itor  takes  the 
-*     opportunity  of  introducing   here,  as  conne6ied  with  that 
branch  of  the  colonial  principle  tvhich  re'atcs  to  continuous  voy- ' 
ages.      It  is  merely  to  point  OTit  to  thofe,  who  may  have  occafioa 
to  obferve  upon  the  manner,  in  which  that  extenfion  has  grown 
out  of  the  original  principle,    a  circuniftance  which  appears  to 
have  hitlierto  efcaped  notice,  vi%.  that  it  was  in  the  firfl  in. 
fiance    adopted  as    a   mle    of   equitable   conflruction    in   fa« 
Tour    of  neutral    trade,  in  protection  of  that  part  of  a  car- 
go, which   had    gone  from  Hamburgh  to  BourdcauXf  and   was 
afterwards  captured  on   the  ulterior  part  of  the  voyage  to  St, 
Domingo.     Thofe '  goods  were  contended  to  be  liable  to   con« 
demnation,  under  the  inilrudtions.     They  were  excepted,  how- 
ever, by  the  interpretation  which  the  Court  adopted,  that  the 
touching    at    Bourdeaux^    accompanied  with   an  entry^   and  the 
forms   of  exportation,  did  not  create  £uch  an  incorporation  into 
the  commerce  oi  France,  as  could  render  the  deftination  of  the 
eontinuous  voyage  liable  to  be  confider^  d,  as  hetweenFrencb  porti  only. 
The  words  ufed  by  the  Court  on  that  occafion  were  nearly  the   r  %  fiUftm 
fame  as  thofe  applied  (a),  e  converfo^  to  fimilar  circumftances  ap-  J'trkfvi,  5X1  la, 
pearing  afterwards  in  cafes  which  have  been  made  the  fubjeA  o^  ^^-g^***   "^^  ^ 
much  difculHon.     The  Court  obferved,  *'  Another  confideration 
was  likewife  prefled  againft  thefe  goods,  that  having  been  entered 
at  Bour.  'ejux^  «ind  exported  from  thence  it  muft  be  deemed  an  a6iuat 
exportation  from  that  port,  and  confequently  that  they  are  liable 
to  be  treated  legally  in  the  fame  marmer  (whatever  that  manner 
tnay  be)  as  the  goods  firft  put  on  board  at  Bourdeaux.     I  in* 
cliue  to  think  that  this  would  be  much  too  rigorous  an  application 
of  princ'ples,  rather  belonging  to  the  revenue  law  of  this  king- 
dom, a  fyftem  of  law  having  Httle  in  common  with  the  general 
prize  hw  of  nations,  and  that  thefe  goods  are  entitled  to  be  6on« 
jfidered  as    coming  from  Hamburgh^    their  origina!  place  of  Jhip* 
wunt.     Former  decifions  having  fully  eftablifhed  that  a  direct 
commerce    from    a    neutral  country    to    a  French    fettlement 
was  open,  I  decree  rcftitutioa  of  thftfe  goods.'' ~Adm.  R«p. 
▼oLa.  pa.  197. 
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A, 

jiOMIRAL^  Lord  High,  eftablifhment,  ancient  per- 

quifites*  &c«  —  282  iijeq* 

droits*  a8  fettled  by  Order  of  Council^ 

1665  —  —  297 

eonflrudiott^  if  applicable  to  Eaft 
India  fettlementSy  liloroadfteds, 
snd  mere  anchorage  ground  —      JQO 
f/'to  a  (hip  feizefd  and  brought 
to  Negapatam^  and  there  re* 
leafid,  and  feized  again     285. 301 
'  diftinflion,  from  coming  in,   acci" 

dentally^  or  otherwife,  from  a 
caufe  coane^ed  with  war       297.  301 
MonM,  port  of,  /avowMify  identified  with  HamBurgb,  for 

eertmn  purpofes  —  -«  ^^9 

AffeiL^x,  No.  J.  Letter  of  Mr.  Decrcs;   No  II.  note  on  the 
fraSlce  oi  xht  American  war,  with  refped  to  the 
colonial  principle;   No.  III.  as  to  the  principle 
of  continuity,  how  firft  applied       —        Z^l  ^fiq* 
Average »  againft  the  neutral  (hip,  on  behalf  of 'the  cargo 

(condemned)  not  fuftained  in  the  Prize  Court  '^"83 

B. 

JBUeiadtf  penalty— avoided  by  relaxation^  before  capture    —    9 
cfFefi  of  fraudulent  eva(jon  on  the  fubfequent 
wyage  —  —  —        381 

limstatien  to  the  voyage  immediately  fucceediog  38a 
of  |>ttrchaic   in  a  tlociade    port^  when  ter« 

minating  •-*  .^  ^1 

moi  by  putting  into  an  intennediate  port 
.     from  fbrefs  of  weather  *«  Hid 

farther  proof  of  fbch  pnrchafet^  how  confix 
d^red  —  — .  IH 

H^fct  fkom  neceffityi^  amft  pbtnt^ezclttfiyely  to 
Ihe  bbckaded  port  ^  ittf/eq: 

"  txtvfip 
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i  £/«i4d!^— continued. 

gxcufe^  from   conftraint  und^  the  chartcr^paityi. 
X  overruled  ^^  *         .     —  i8l 

from  dubious  fituation,  how  lo  be  fixed     —       59 
affidavits  of  captors  difcountenartced  -  58.  &  60 
tX  Monle  r'ti^ecH^  vzVidf  as  impbrcd,  by  a  Com- 

mandcty  without  the  order  of  Goremment      —     366 
ifi  aa  SIGNIFIED,  through  the 

Governor  of  the  blockaded  f^rf  -  368 
if^  as  figniiied  with  fome  flight 
deviation  from  the  ordinary 
rfi/<f/ of  legal  interpretation    -     370 
if,  defeafible  by  rendjt  keeping    -  37  j 
«fCtf&,  notified  25  i^/ri/ 18^5  —    '  6^ 

ralfed  by  fuperior  force— prcfuonptions 

from  thatfaS         — ^  64.  67.  1 16 

nejiabrt/hmentyhj  Vf\i2X  means     -    118.  120 

notoriety  of  a    blockade 
dcfaSo^  and  admitted 
knowledge^  fufficient  •  i  iS 
of  Havrc'^affroxmaiion,  for   the   purpore  »  of 

taking  a  pilot  to  Caen^  not  allowed  -  ^^^  10^.  1&3 
declared  and  in  eourfi,  though  at  a  con- 

fiderable  diflaftce »  ,—  1S4 

X  of  tbc  ^^r»«— breach  by  (hipmenty  in  Xkt^Jade^ 

Q^goode  proceeding  from  the  JVefer  in  lighters  •  204 

relieved  by  fpcclal  permtfiiony  18  Juiy  1804   -  206 

.  condrudion  as  to  foreign  commerce      ~      ihid^ 

JBn^  Clvin^--oo  rccapturei  baned  by  intenrening  peace  •     142 

kyfaii  to  Spanj/hoYrncrthcf ore 

.  j|^diii/&  hoft  ill  ties  — -         4^ 

Bot  revefted,  by  recapture,  un- 
der Spani/h  hofiilitiet     —  4$ 
by  fentence  of  the  Court  of 
Appeal  in  Pari/ on  confular 
condemnations          ^  «—         19! 
•e#i  firom  the  ofe  of  thepnze^ 

as  a  privateeff  on  the  coaft 
of  ^frieOi  by  tbc  mere  aft 
of  the  captor        •    -^  J20 

^  fejcAiofi  oft  in  the  Sthric  aad  Maria^  Baar^fufra^ 

ARrMrraffinood  an  appeei  '  *  ^       aok         13S 


IN    D    E    X. 

1 

c. 

Capture^  if  complete  without  a(5^ual  pofTtflion — engagement 

oF  the  neutral  m»ltcr  If  fufficienl  —  2X 

Candy  profp€8lve,  and  not  founded  on  cxillinglioftlHtles     -     337 
authority  of  the  Crown  by   dckgation^  how  Far 
PREJUMABLE,  in  fupport  of  the  a£ls of p^rfons 
in  command  abroad  —  337. 338 

Claim^  in  oppofition  to  fhip's  papers,  when  (tf)  allowed    —        5 
Coajltfig  Trade— of  the  enemy  —    . .  7!» 

ancient  and  modern  praftice  —         note,  76. 252^ 

with  fdlfe  papers — caufe  of  condethnatlon     —      78.252 
notwithftanding  the  fraudulent  interpofjtion 

of  a  neutral  port  —  256 

CondemrUUion,  fentenct  of,  to  the  mafter  —  235 

caveat  on  behalf  of  part-o'zt^R^r,  not  fudained  •  ibid, 
Confular^  how  remedied. — Sec  Brit'i/b  Claim* 
Co^gnment,  under  order,  4  t^/.  iS^j.  con/lrued  to  meaii 

DIRECT  —  f—  I  Scjeq^ 

Contraband^  Checfe  to  Corunna  —  95 

to  ^imper  not  —  92 

fca  bifcuit  to  Qadi%  ,  — ,  126 

with  falfe  paperf^  leading  to  condemnatioa 

of  the  Ihip  — -  ihid. 

penalty^  difcharged.  by  change  of  charaf^er  of 

the  place,^ before  capture  n*»  note  39* 

quaji  contraband. — See  Tr an/forts. — See  Dif* 
patches^ 


ia")  In  cafes  where  the  ordinary  rule  is  difpenfed  with,  it  is  ufuallj/r. 
required  that  the  caufe  for  difguifc   (hould  be  explained   to  the* 
fatisfadion  of  the  Court,  that  it  did  not  originate  in  attempts  to 
av0id  or  defraud  the  regulations  of  this  country.  Aurora^  Mar,  22^ 

Cafes  mod  readSy  admitted  are  thofe  of  Britijh  fubjeAJs,  or  fub- 
jedts  of  allies  in  w^r, spraying  relief  from  aiffijultiejj  impofed  by 
the  re(lri£lions  of  the  enemy,  which  may  have  rendered  it  imprac- 
ticablc  for  ihem  to  take  clearances  in  their  proper  f^rm.  Aa 
exception  in  favour  of  fuch  cafes  is  to  be  found  fo  far  back  as  the? 
decilions  of  the  Court  of  Sellion  in  Scotland  in  1673,  *"  '^'*  '''^*. 
of  the  Livedgyt  1673.  Stair* i  Deciftons^  Z  vol.  p.  229  j  alfo  Clerl^ 
y.  ^m/ff/^tfnj  vol.  2.  p.  241. 

yntVi,  |(  $  C0JI4 


INDEX. 

^Jlt  mU  iavMiu^  after  reftitation,  and  the  (hip  ti  gone 

tway»  not  fuftained    •  —  —  237 

€on/tni8ion,  of  thef^nii  convenient  port  •  2^^^ki» 

with  fpccial  reference  to  the  burthen  of  the 

▼cffel,  &c.  —  276  &fy, 

confimSioH,  of  the  dtOy  of  f'  dub  dilligence*' 

in  navigating  the  vcflel  into  port  —  319 

cffed  of  taking  a  pilot  —  M<Sr  317 

D. 

Demurragip  rate  of  allowance— if  to  be  increafcd        —    n,  15 
Vi/patcbeif  between  the  eiaemy*4  fettlements  and  the  mo- 
ther country  —  — •       j^l^fy. 
penalty  on  iht  Jlip\  and  on  th^  cargo fZccord- 
'  ing  to  the  fowers  of  the  fXenif  implicated  ia 
the  tranfa£lion  ^       —      :  461 
between  the  EmbaQador  of  the  Enemy  in  a  neu- 
tral country^  and  the  Enemy  State,  distin- 
euisHBDyFATovRABLT»asto  thevehide40oCyj0|f* 

Di^iutioftf  monition  to  proceed  to^  under  a£t  27  June  1807  -  9) 

return^  required,  of  a  eomplete  fettlement    -   J9 
extufe,   by  reafon  of  accounts  ovt- 
'  STANDING  of  Other  captures  of 
the  fame  (hip^  if  juj^fiahk        -«     19s 

E. 

M^uknce^  aflBdavitt  of  captors,  how  received  —  i) 

letter  from  on  board  another  Teflel,  noi  irmtgk 
itt  if  admiifible,  and  in  what  manner    •    351  Vfy 

F. 

* 

Itarther  proof,  to  perfons  implicated  in  fraud,  refufed        •—    t? 

limitailon,  ^*  to  the  prefent  tranfaSion"       —      19I 
J[rfe  Ships,  free  goads,  under  the  Portuguefe  treatjj        -—   19 

abufeof,  — —  35I 

if  applicable  to  (hips  pvrchafed  of  the  enemy    —   538 

if  to  trade  fpccialiy  prohibited  \d)  -i-       41 


{a)  Since  declared  ii^  Judgment,  •'  That  it  would  not  eitfnd 
U)  any  illegal  trade,"— The  Afia^  nth  2icv,  1807.— See  alfola- 
Ibruetioas  X9  Cmizeri,  ^ift  Dec.  1780. 


INDEX; 

^fiff  ^&f^i  &c;— ^continued. 

Rule  of  condemniitioa  e  amnferfitf  not  operative  on  gooda 
Jhtpped  prior  to  hoftilities                         ^^  xi 
or  befdre  competent  notici^                —  i^/. 
Frngbif  to  captors,  0^  decreed  under  the  general  tulc    —  371 
dijhn3ian,  on  account  of  a  privileged  fale  in  this  coun- 
try^ over-ruled                    •—                  .^  27 1 
concluded  hj  feparmtlon^  under  decree  of  unliverj    •  234 
demand  on  the  maftcr  to  reload,  and^  proceed^ 
notfuftained                   —               -^  %xe 

xl* 

llead*numey,  notjbared  with  conilru  jilve  joint  capton        "    241 

old  cafes»  &c.  on  this  point  — -        note  zzd 

not  pronounced,  for  tranfport  veOels,  thou^  umti, 

as  not  commiffioned  to  z€t  ojjinfively         -^  4^ 

not  pronounced)  for  Briit/h  prifinen  of  War,  on 
board  the  captured  fliip  — «•  ^m      ^i^ 

J. 

J^Uu  Capture,  claim,  on  the  part  of  privateerr^  to  Aare 

with  King's  (hip£««on  what  terms  main- 
taiijablc  —  I64  &f  ^y. 

defeated,  by  difcontinuance  •-«       367 

notf  ty  emitting  to  come  up  and  to  put 

a  prize  mailer  on  board        —     -     §61 
admiflion,  of  ieing  in  fight,  by  the  captor^ 

how  far  conclufive  ^—  •— «  §48 

intereft,  how  affe^ed  by  violence,  or  mtfion* 

du8i  operating  to  deter  a  joint  chafer  246*  2(SS 
^urt/di&mt  local,  defed  of,  in  the  River,  as  to  the  Blael  Tidi 

Sand-^iA  to  the  Leigh  Middle^  and  Cbafmem  Sands   39 

L. 

Ucenee,  to  t^ie  a  prize  Teffel  from  the  enemy;  in  payment  of 

a  debt  _  .^  ^  g^ 

not  tittated  on  account  of  bond  given  by  the  enemy 
agent  to  re-deliver,  at  the  end  of  the  war       ^       69 
diilinftion  fromforlncr  cafe  ^  70 

M. 

Mar/tat,  his  eltargei  as  allowed,  on  reindval,  unlivery,  de-^ 

livery  on  bail,  fale  of  (hips  *-  143  t^fiq^' 

aharges  hr  peA-centage  difallowed,  '  —     154.  164, 

K  K  St  Mnutr$9P 


INDEX. 

Monition t^gtiinh  prize  goods,  if  inchidlng  frocee^yS^mtndci,  -  9} 
to  proceed  to  adjudicatioa  on  vefielft  not  brought 
in,  but  lod  at  Tea  — ^  —  51 

after  fix  years  delayy  and  other  circumftanccs 

noi  granted  _  — ,  3^ 

to  proceed  to  diltributioo.     See  Di^rihuiw. 

N. 

t^dvigatiott  z&,  breach  ofy  not  avaikble»  in  bar  of  neutral 

claitnantSj  in  the  pr  ize  Court  of  Admiralty  341  ^/e^* 
if  applied  to />r/z^  goods  —  226.  359 

though  transferred  —  2  j8.  260 

proceids  of  prize  goods  not  entitled  to  this 

exception  —  —  224 

if  applied  at  any  TiME^to  Briti/b  fettlements 
in  the  Eaft  Indies  —  —  3 ,6 

modified  in  refped^  to  foreign  trade  by  regu- 
lations^ 39(7.3.^.117.  .-^  'inL 

o. 

Ordkr/ tffCouncil,  conJiruBion. 

24th  June^  1 803,  as  to  colonial  trade               —  363 

4  Sept.  1803,  Spani/b  wool  to  conlignee         -—  i 

I  Feb,  18059  corn  to  Sfain                    —  43 

from  part  to  port  inchidcd                       —  44. 

not  extending  to  prote^fea  ^i/rHtt  to  CaJix  126 

of  Nov,  24, 1806. — July  ^i^  1807. — Trade  with  the 

enemy  in  innocent  articles — cotifir  Sion         —  331 

of  3 1  July  1807,  as  to  Swe^a.^Jimilar  point      -  407 

of  the  7  th  «/4/7i/arjf  1807                       —             —  36] 

effeS  of>  on  the  fubftquent  voyage.    See  Bhclaie  376 

p, 

Pilotagt'^Siiit,  on  behalf  cjf  Briti/h  fubic<3,  for  ndvrgating 

to  the  port  of  an  enemy — not  fudained      — •  350 

againft  the  owner  on  the  agreement  of  hit  mafter  129 

from  the  Do^ns  under  ad  3  G.  i.  c.  13.  — ^        227 

FrraHleges  and  refirid^ions  of  Trinity  pilots  incorf 

porated  by  that  adl  -««  —  230 

jiot  attaching  on  olher  individuals  employed 

in  their  ahj'ence  — ^  —    iW. 

extent  •f  navigation  regulated  by  that  aft  •—  229 

Prvu 


INDEX. 

Prize  off f  on  proof  oi  Britj/b  property  rc^QH^ivtred  from  the  enemy  ^t 
if  imperative^  as  to  rate  of  fialvagCj  when  the  a6l  of 
recapture  from  the  enemy  is  not  proved.    —         274 
.    «*  Sitting  forth,  by  the  enemy'*— conftruAion       —        J20 
Pristc  /n/tfT^/— between   pri%e  ma/tersy  and  the  crew  re- 
maining on  board  the  privateer,  reciprocal        —       217 
as  to  captuits  made  by  thofe  bringing  in  the  prize 

veflcl  —     *  —  —  Jlio 

on  claim  oflieut.  Nicholas  of  his  Majefty 'r (hip  iV{^^r^ 
a  pafTenger,  but  doing  duty  on  board  the  Trthune, 
notfuflained  —  —  30a 

on  claim  of  Mr.  Whiteway  {a),  as  a8ing  JieutemuU,zp^ 

pointed  by  a  captain  of  a  detached  (hip,  aot  fuftaioed  -  3 1> 

naval  in{lru6tions  with  itefpeCt  to  fuch  appointments  31a 

Property,  title  of,  not  from  liens,  in  a  prize  court    —     25  ^feg» 

oiconfignee  under  orders  cxecutcdi  how  bx  revocable 

by  aqt  of  the  ihipper       .     — •  —  321 

Umitation,  to  proteA  the;  interefts  of  the 

vendeur  primitif  —  gZ'J'^^t^ 

R. 

Recatturcm     See  Salvage.   Briti/h  Claims^ 

RefiuCf  prevented.    See  Salvage. 

JZ^^^/zy  if  diftinguifhed  from  PORTS  — «  34 

as  to  the  rights  of  the  Lord  Higli  Admiral  —  300 
on  queftions  of  blockade  -— .  — •    ^^ 

s. 

Salvage  on  neutral  property,  not  generally  given  — •  1  oi 

diftinction,  as  to  Jiores,  for  the  American  fquadron, 

.    dcftincd  primarily  to  a  Briti/h  port^  and  recaptured 

fiom  ^  Spani/h  i:r\x\'Lf:x,  over -ruled       '       •«  ixa, 

as  to  American  property,  captured  under  the  French, 

dtQVtt,  ^l  Nov,  l%c6,  given  —  ^10  Cfffeq^ 

on  fyclght,  only  when  the  voyage  has  been  commenced  -  90 

•-.  commencement)  from  failing  to  join  convoy,  though 
^      not  in  the  dire£l  courfe  of  the  voyage       —  91 

on  rcfcue— on  itit^g  called  to  prevest  a  concerted  rcfcue  -  21 

•n  recapture.      See  Btiti/b  claim. 


(«)  But  fee  the  fubfcqaent  proclamation,  15  Junt  1  So^. 


I    N    D    fi    X. 

Si$f  offTatt  of  the  CDcmy,  if  an  objcA  of  neutnd  commerce 

396  tifeq. 

claim  of  Count  Betalnch^  for  a  Duteb  frigate^  driven  into 
Bergait  and  there  purcbafed  by  Urn-— rejeded     -^      402 

T. 

Trade  vfhh  the  Enemy^  affc6ling  the  property  of  Brhl/b 
merchants,  as  partners  in  (hipments  from  a  neutral 
country "  —  —  It7 

pattnerihtp  of  Mr.  Bilh  if  seversd    —      IJ3  Vfiq* 
flotage  to  aa  enemy's  port.     See  Pilotage. 
Tran/fort'Jervice'-^neutral  fliip,  freighted  to  carry  heme  mi- 
litary o£Bcf  re  and  mariners  to  France       —      420. 430 
freighted  to  carry  out  military  qffUert  to  the 

fjpttlements  of  the  enemy  ^^  43^ 

number  immaterial  — •  -.414 

ignoranccy  on  the  part  of  the  mafter,  n»t 
availaUe  ^^»  — •  Hii» 

proclamation  of  former  war  on  this  fubjedly  note       420 
frmcipU^  if  applicable  to  the  carrying  of  officers 
in  civil  departments  — «  4S4 

Trtaiyf  American^  articles  expired,  08.  1804  -»  J4I 

Fortuguefe.'^-Stt  free  Sbip^free  Goodt. 
KuffuM^  **  (Kip  of  the  country,  maftert  and  marhtertf 
of  the  people/*  confirudion        ~  331  (ffiq^ 

if  available  in  trade  with  a  common  enemy  '—    33$ 
j^cial  permifiion  to  this  effed,  24  Nen*  1806  *  'M* 
Sviedi/bt  on  fimilar  fubject,  as  to  innocent  articles    •    40} 
difcuflion  on  contraband  under  treaty,  &c.    -^ 
k£r  caufa.^^Bar  to  demands  arifing  tberefrom,  as  to  ^vagee, 

in  contravention  of  the  flave  acts  ■■    ■■         six 

as  to  fervices  of  Britj/h  pilots,  navigating  to  ports  of 
the  enemy  *^  **  J5* 
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